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REPORT OF THE CONFERENCE "ADDRESSING THE RESURGENCE OF
SEA PIRACY: LEGAL, POLITICAL AND SECURITY ASPECTS"

by Emiliano AlessandTi

The resurgence of sea piracy has made headliresent months, becoming the object
of intense debate, also among scholars and poait® Attention has concentrated
particularly on piracy off the Horn of Africa (espally in the Gulf of Aden), where the
phenomenon has reached critical levels. Reportakspé over a hundred attacks in
2008 alone and rising figures in 2009. Some 18 hatships are currently detained
by Somali pirates together with a growing humbehos$tages. Ransoms paid in 2008
are estimated to be in the range of over a hunaiitidn US dollars.

In view of the growing concern about the phenomenbe Institute for International
Affairs (IAl) of Rome and the International Instietuof Humanitarian Law (lIHL) of
Sanremo organized a conference on ‘Addressing #suil@ence of Sea Piracy: Legal,
Political and Security Aspects’, under the sciéntdupervision of Professor Natalino
Ronzitti’? The conference was held in Rome at the Centro ttidi per la Difesa
(CASD) on June 16, 2009 and brought together dudytexperts, including: renowned
International Law scholars and political analysiicials from the EU, NATO, and the
International Maritime Organization (IMO); governmefficials from Denmark, Italy,
Somalia, and Kenya; as well as representativebeptivate sector (shipping industry
and insurance compani€sThe meeting was attended by over 200 people aatdrfs

a lively and fruitful debate. The discussion foalige particular on Somali piracy.

What follows is a summary of the main issues andtpalebated during the conference,
especially the definition of the phenomenon of @yr&com a legal and political point of
view, the position of the various stakeholders lagd, and the international response.
The last section advances a set of policy recomatents.

“Emiliano Alessandri is a researcher at the IstiAffari Internazionali (IAl) of Rome.

! Bjorn Moller, “Piracy, Maritime Terrorism and Nav&trategy”, DIIS REPORT, 2009; Bjorn Moller,
“Piracy off the Coast of Somalia”, DIIS BRIEF, Jany 2009, www.diis.dk/bmo; Roger Middleton,
“Piracy in Somalia”, Chatham House, October 2008wuchatamhouse.org.uk; Nicole Stracke and
Marie Bos, “Piracy: Motivation and Tactics. The €ad Somali Piracy”, Gulf Research Center, 2009,
http://www.grc.ael/index.php?frm_module=contents&fantion=detail_book&frm_type_id=&pub_type
=4&op_lang=en&sec=Contents&book id=59893; Jamesskaa “The Report on the US Naval War
College Worskhop on Somali Piracy. Fresh Thinking dn OIld Threat”, 28 April 2009, International
Law Department- us Naval War College, ,
http://www.nwc.navy.mil/cnws/ild/documents/Counteg?20Maritime%20Piracy.pdf

2 The conference was organized in collaboration it with the support of the Ministry of Foreign
Affairs of Italy, NATO, and the European Commissidincantieri, Rina, and Banchero Costa Insurance
Broker also supported the organization of the event

® The program of the conference is attached.
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Defining the problem: legal and political aspects

Piracy is not a new phenomenon and internationaldeholars tend to agree that the
existing legal framework to combat it is fairly sblrequiring no major correctichlt is
based on the definition of piracy as a criminal@cthe high seas motivated by selfish,
as opposed to political or other aims, especiatignemic gains — ‘Piracy consists of
any criminal acts of violence, detention, or deptech committed for private ends by
the crew or the passengers of a private ship oradirthat is directed on the high seas
against another ship, aircraft, or against persmmgroperty on board such ship or
aircraft..’> The distinction between piracy and other formsillefal activity on the
seas, such as smuggling or trafficking, and betwpiates and terrorists and/or
insurgents, is crucial from a legal point of viemdaemains key to a correct approach in
responding to the problem. At the same time, howep@itical analysts and officials
point out and international law experts are readgancede that, in moving from theory
to practice, several aspects of the existing légahework look less clear and that the
link between piracy and other phenomena of a caiam political nature have to be
more closely investigated.

A first area deserving closer attention is piraflytbe coasts of so-called ‘failing’ or
‘failed states’, Somalia being a notable examptefakt, there seems to be a positive
correlation between the incidence of piracy andlével of inefficiency/instability of
the government of the coastal state. Failing steaeshardly control activities on their
shores and keep a working coastguard on duty. €heaoncept of ‘territorial waters’
of a failing state having no real control over fgritory or with disputed borders,
becomes highly elusive.

This creates a problem in that, according to Irgtomal Law, theft or kidnapping at sea
is an act of ‘piracy’ only when it takes place dw thigh seas. When it occurs in the
territorial waters of a sovereign state, the saatiity falls into the category of ‘armed
robbery’, and cannot be repressed by foreign ngtescoastal state has the right and
responsibility to counter it). Recent UN Securityu@icil Resolutions (UNSC Res 1816,
2 June 2008 and 1838, 7 October 2008), have taqurdvide a solution precisely to
cases, such as the Somali one, in which foreiggrvattion in territorial waters might
be required to combat piracy, given the absenca cobastguard and of stable and
effective state authorities capable of enforcing thw and prosecuting the pirates.
Action by foreign fleets can now be taken in Soaialiterritorial waters, but only ‘in
cooperation’ with the local government, notably Thansitional Federal Government of
Somalia (TFGY.

Given the poor effectiveness of the TFG, this sofuis good as far as it goes. The
problem remains whether to develop InternationaV irathis area further by extending

“ See, particularly, the ‘Geneva Convention on tigh Iseas’ of 1958 (articles 14, 15, 16, 17, 18,219,
21, 22) whose main provisions have been restatethenUN Convention on the Law of the Sea
(UNCLOS), 1982, (articles 100, 101, 102, 103, 104105, 106, 107),
http://www.un.org/Depts/los/convention_agreemeess#/unclos/closindx.htm

® UNCLOS, article 101, http://www.un.org/Depts/lasfvention_agreements/texts/unclos/part7.htm,
accessed on 24/06/09

® http://daccessdds.un.org/doc/UNDOC/GEN/N08/6550H/N0865501.pdf?OpenElement.
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the definition of piracy to armed robbery/hijackikignapping in the territorial waters
of a failing state. This development is firmly ogpd by some of the permanent
members of the UN Security Council, especially @hifihe Chinese government has in
fact warned against considering UN SC Res. 1816 H38B as a ‘precedent’. The
principle that China seems to want to defend is finedamental one of ‘non-
interference’ in the internal affairs of a soveregjate.

Some international law experts point out, moreovkat the UN Security Council
should in any case refrain from adopting intermalolaw-making provisions. The
Security Council’s mandate is to prevent or managenational crises. Its prerogative
to decide on the lawful use of force does not makelegislator. If major international
actors were to conclude that the legal definitibpicacy has to be broadened, then this
would have to be incorporated into a new intermetidreaty or convention, exclusively
binding the states that would be party to it.

Other areas of International Law worth further ifieation and development are those
covering the apprehension, detention, prosecuéienyell as reintegration into society
of pirates.

As concerns the first point, there is a generakeasus that operations against pirates
cannot be carried out by private actors, ‘privategrhaving been outlawed over 150
years ago with the ‘Declaration of Paris’ of 188hat is allowed, instead, is the
employment of security guards onboard ships forpiteéection of the crew and cargo
as a simple measure of self-defense (althoughnatienal law experts and government
officials alike note that the very presence of waegpaboard risks creating a whole set
of further practical and legal problenisiCounter-piracy’, in sum, pertains to navies.

Navies are themselves faced with limitations. Thag intercept and inspect ships, but
they cannot seize them or detain crews unless thesefficient evidence that they are
involved in pirate activities, even if weapons &end onboard. Of the approximately
3000 ships sailing off the coast of Somalia at ang point, two thirds are likely to be
carrying weapons, often kept onboard for self-dedeagainst pirates. Intervention on
the coasts themselves, including pirates’ san@sdsuch as small ports, gulfs, etc.), is
understood to be prohibited unless the UN Sec@utyncil explicitly authorizes it (UN
Sec Res. 1851 of 2008 might provide a basis foh sagations, but has not yet been
used)® One could also justify interventions on the coastsaking place under the right
of self-defence against non-State actors or inubkeright to protect nationals abroad,
but this would require evidence of hostages beiegt kn such places. In this case,
moreover, force could be used to free the hostaglgsf strictly necessary.

There are also limits on the use of force, which bhcourse to be proportionate and
cannot be used preventively. Experts are still legas to the norms regulating the use
of force against pirates. Some suggest that th&idef ‘graduated response’ laid out
by Professor of International Law Daniel P. O’Cdhman be also used to deal with
piracy as it allows the use of force even prioraio actual attack, provided that

" Just to mention one, some states (such as Egyptldveonsider the entry in their territorial waterfs
private ships carrying weapons as a form of illegahs import.
® http://daccessdds.un.org/doc/UNDOC/GEN/N08/65%0H/N0865501.pdf?OpenElement

© Istituto Affari Internazionali


http://daccessdds.un.org/doc/UNDOC/GEN/N08/655/01/PDF/N0865501.pdf?OpenElement

[A10916

humanitarian principles are respectedhe doctrine is based on the important
distinction between the use of force for self-deteand ‘maritime law enforcement’.

The detention of pirates when seized raises seisga¢s as well. One has to do with
the time lag between seizure and surrender to dtiéso There have been complaints
that the detention time, which is often severalsgday too long. The Italian government
passed a decree in December 2008 by which thet afregized pirates was validated
via a televised procedure by a judge sitting in B

More broadly, detention raises issues of humartsigbecause pirates are held on boats
in conditions that do not necessarily meet the ssary standards for convicts
established in the European Convention on HumarhtRigThe issue is further
complicated by the fact that pirates currently agiag in the Gulf of Aden are often
juveniles. In brief, when taking action againstap#s, the basic principles and norms
both of Human Rights and International humanital@n should be applied. Those
principles cannot be derogated and should be appliall circumstances.

Prosecution of pirates is an extremely complicatsdie as merchant shipping is a
quintessential case of internationalization: theemship, crew, cargo, and flag of a ship
can all involve different nations. According to tlaev of the sea, the flag State has the
power to punish captured pirates according tcais Often times, however, states lack
a viable national criminal legislation incorporafithe principles of international law, or
are reluctant to embark on a process that canrgedod costly (some pirates may even
ask for political asylum after being seized).

This raises the issue of whether third countries ba involved in prosecution or
whetherad hocinternational courts should be established. Indhge of Somalia, the
EU has signed an agreement with Kenyan authoritieirn over seized pirates for
prosecutiort! Similar agreements have been stipulated betweet/ghand Kenya and
the UK and Kenya. Agreements with Kenya specify girasecution cannot involve the
use of torture, it has to be based on a fair taa] has to abide by international human
rights standards. Not all countries, however, séerbe oriented to relying on third
countries or regional tribun,als and doubts renaairo what law should be applied in
each case. Logistical issues are potentially chgifey, too. A further issue has to do
with reimbursement or aid for the expenses incumben trying pirates. The EU is
supporting the government of Kenya in its judi@#brts (€ 2.4 million). Compensation
could also take the form of ‘capacity building’.

As for International courts, international law slkere seem to view them broadly as not
advisable in this case. They tend to be costlyutoand have to based legally not on a
UN Security Council Resolution (although there haeen such cases in the past) but
on an international treaty, which would take tinmel & lot of political will. So far, the

° D. P. O’'Connell,The Influence of Law on Sea Pow@mnnapolis, Naval Institute Press, 1975he
International Law of the Se@ew York-Oxford: Clarendon Press, 1982)

9 The decree was later converted in law by theataparliament (Law no.12, 24 February 2009). The
article on piracy was further modified by an newlitn government decree on June 15, 2009 in oader t
implement the agreement later reached by the ftlUKenya on the prosecution of seized pirates (see
further on this point) http://www.camera.it/parléeggi/decreti/09061d.htm

™ http://lwww.mzv.cz/nairobi/en/news_and_events/enyke agreement_of_transfer_of.html;
http://www.consilium.europa.eu/showpage.aspx?id98sdng=EN
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most ardent proponent of an international court ppracy has been the Russian
Federatiort? The Working Group on Legal Issues of the ‘Inteioral Contact Group
on Piracy’ (established on January 14, 2009 unds®ritdtiative, including over 30
countries, and currently led by Denmark), is disaug the viability of regional and
international tribunals, but has to date reachedgreement®

Pirates, finally, have to be re-integrated intoistyconce they have finished their term
in prison. This is another issue that has not EEquately addressed but will have to
be dealt with in the near future as some of thatp# seized in the past years could soon
be released. Kenyan authorities are particularlycemed about the fate of the many
imprisoned pirates that are currently kept in ticeuntry.

Moving back to the definitional level, the importatistinction that International Law
makes between piracy and terrorism must not disthesgpossibility of a link between
these two phenomena. Legally as well as concepiuirorism is a fundamentally
different phenomenon from piracy as it requires #hastence of a political or
ideological drive. However, terrorist attacks cam Wwaged from the sea (the 2008
terrorist attacks in Mumbai, India, causing alm@60 casualties, for instance, came
from the sea), and ‘maritime terrorism’ has beesdusy the main international terrorist
organization, Al Qaeda, both prior to and after September 11 attack$.Some
international conventions, such as the 1988 Ronmav€ntion for the Suppression of
Unlawful Acts against the Safety of Maritime Nawiga’, cover terrorism but can also
be used to fight pirac}’. The same holds true for the international coneentigainst
the taking of hostagé$.

There is to date no evidence of a link betweencgiand terrorism in Somalia. This is
confirmed by all major institutions and entitieseogting in the region. At the same
time, however, more and more sources speak of fdtration of terrorist groups in
Somalia, including Al QaedH.The risk exists, therefore, that pirates can Indised’

as terrorists or simply ‘hired’ by terrorists inetfuture. The more sophisticated piracy
activities become — as is currently the case in@am- the higher the risk that terrorist
groups might consider relying on pirates to camy their attacks. At a different level,
revenues from pirate activities can be re-investddrrorist activities.

If a connection between Somali piracy and terrongene to be proven, it goes without
saying that the approach of existing actors woalkho change entirely. This would be
true from both a strategic and a legal point ofwi&S experts point out, for instance,
that that paying ransom for hostages would becdlegal if pirates were also terrorists.

12 http://network.nationalpost.com/np/blogs/postertiare/2009/05/04/today-in-piracy-russian-president-
calls-for-international-pirate-court.aspx

13 http://www.africom.mil/getArticle.asp?art=2466 &igr0

*1n October 2000, Al Qaeda assaulted the USS Ciligk17 sailors. In 2002, Al Quaeda attacked the
French tanker ‘Limburg’, killing one crewman andailspilling several thousands barrels of oil oti® t
coast of Yemen.

'3 http://www.imo.org/Conventions/mainframe.asp?tofiis259&doc_id=686

'8 http://untreaty.un.org/English/Terrorism/Convs.pdf

7 http://www. huffingtonpost.com/2009/06/11/some-akda-fighters-mo_n_214609.html
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Another important link to be investigated is theedmetween piracy and the political
dynamics of the coastal state, especially if theests failing as in Somalia. Somali
pirates were initially fishermen who attacked fgreivessels involved in illegal
activities (unauthorized fishing/dumping of toxi@aterial, waste) or simply entering the
territorial waters of Somalia without permissinith the deterioration of Somalia’s
agriculture due to internal strife and disordehentSomalis have ‘recycled’ themselves
as fishermen — and sometimes pirates — as a wagke a living.

All actors in the region, including the governmarit Somalia, now recognize that
piracy has become a part of organized crime andpilates are sophisticated criminals
and not ‘Robin Hoods’ of the seas, let alone insatg fighting against foreign intrusion
in Somalia’s territorial waters. This does not mdaswever, that the phenomenon lacks
a political dimension.

Somali pirates, in fact, seem to enjoy some sudpamt the littoral communities which
may receive a part of the revenues. Pirates, mergonvost probably have links with
some of Somalia’s warring factions, being therefoagt, directly or indirectly, of the
‘struggle for power’ in the country. What is certas that pirate groups enjoy some
protection from local war lords, if not directlydeby them. This suggests that the
phenomenon must also be regarded from a politicadt pf view, addressing its root
causes, such as endemic poverty, underdevelopmesit 2 million people are fed by
external actors, primarily the World Food Prograag,well as civil strife (there have
been hundreds of killings in the last months anspldced people number around
120,000)"*

Experts agree, in fact, that any approach to tbblpm cannot but be ‘comprehensive’,
that is aimed also at solving the many serious Iprob that Somalia faces on land.
Only restoring a stable and accountable governnrer8omalia and creating better
conditions for the Somali people, especially thangpeople, will ultimately be able to
defeat piracy. The question is, therefore, who @arwhat for Somalia? This, in turn,
requires identifying the stakeholders involved hie piracy question and assessing the
potential for cooperation as well as its curremiits.

Stakeholders and International response: limits angotential for cooperation

As noted earlier, navies are entitled by the LawhefSea to combat piracy on the high
seas. Following UNSC Res. 1816, 2 June 2008 an8, I8Qctober 2008, they can now
also enter Somalia’s territorial waters to wagentertpiracy operations. In fact, several
national and international fleets are now operatifighe Horn of Africa. In addition to
Europe and the United States, major powers sudRuasia, China, India, Japan and
neighboring countries, such as Saudi Arabia, hasgatthed forces to the region. The
Italian navy has played a particularly active rdlaly dispatched its first counter-piracy
mission in Somalia as early as 2005 ( operationréV8icuro’ - Safe Sea), and is
currently contributing to both NATO and EU missianghe area.

'8 http://www.time.com/time/world/article/0,8599,18826,00.html
19 http://www.unicef.it/flex/cm/pages/ServeBLOB.phfil/IDPagina/4315
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Although indispensable, navies also face severallaiges. The Gulf of Aden is an
extremely vast waterway with heavy traffic (appr@d5,000 square miles, transit of
approx. 20,000 ships per year). Moreover, the areehich pirate activities take place
now seems to have widened. Attacks sometimes casuiar as 700 miles off the
Somali coasts. To effectively patrol the entireaalarge fleets would be needed. Even
the largest navies, however, can only afford tadseriew warships as modern navies’
budgets are generally strained and stretched. §thens on such operations still have to
be verified, while the costs associated with thelagment and maintenance of ships for
pro-longed counter-piracy missions are very high.

A further problem is that, especially in territdri@aters, counter-piracy operations
require smaller and faster ships, which the nadédoyed in the area currently lack.

Given these constraints and challenges, it is mqirssing that other solutions are being
explored.

IMO points out that piracy in the Malacca Straibmce the hotspot of sea piracy) has
been successfully defeated by coordinating theoresp of neighboring littoral states.
Similar results could be obtained by replicatinglsefforts. The Djibouti ‘Code of
Conduct’, a voluntary agreement open to 21 regiot@alintries, approaches the
phenomenon from the civilian side by aiming to teea common legal framework,
common capabilities and shared patrolling, and dster coordination between
coastguard®® The goal is, among other things, to create a regidntegrated
coastguard network in the Gulf of Aden.

More in general, representatives of the shippirdustry and the private sector also
have their own perspective on the issue. Shipmabeirs out that until political and
more comprehensive solutions are found, the ingdwstn attempt to limit the problem
by relying on its own resources. Yet armed persbonboard is seen as a dangerous
and ultimately counterproductive option. Such pnesecould, in fact, escalate any
confrontation with pirates, thus exponentially e@sing the risks for the crew and
damage to the ship.

A different solution is arming the ship itself toalance its self-defense capabilities.
New equipment could range from more advanced tdobres for surveillance and
monitoring to security instruments onboard suclha®ed wire, water cannons, etc. A
superior solution would be to build new merchanéseds incorporating the evolving
definition of ship security. The objective would teeproduce a higher number of more
technological ships with the same, or comparalelegls of investment. Savings could
come from more efficient technologies as well asnfraccumulated know-how. It is
worth pointing out, in fact, that major ship buildeare often involved in the
construction of both military and civilian shipshi$ means that they are aware of the
limits that modern navies have in waging counteagy operations as well as of the
technologies that could be transferred from thaétanyl to the civilian sectors.

20 http://www.imo.org/About/mainframe.asp?topic_idZB&doc_id=10933
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If the piracy threat persists, the shipping indpstould not exclude going so far as to
adjust or even replace major sea routes. Thergiswing interest in opening a ‘North
Route’, circumnavigating the North American contiheThis solution, however,
encounters problems related not only to geograpiyalso to the attitude of some of
the countries involved (such as Russia and Canadagh could substantially delay or
increase the costs of its use. A major shift frdva Gulf of Aden/Suez Canal to other
sea routes would, moreover, have a serious impath® overall volume of traffic in
the Mediterranean — a development that many camimi the region would oppose.

Insurance companies, for their part, insist onrthede as ‘protection providers’, and as
‘institutions’ that have to be taken fully into awmt when working out a response to
piracy. Insurance companies point out that theylrigee to adjust to the new security
context and account for the new hazards that comtie shipping. Employment of
armed personnel onboard is not ruled out, accorttinipe insurer, as a way to make
ships safer and keep insurance costs lower. Ifi@ishsuccessfully seized by pirates,
however, insurance companies insist that paymemaisom must be permitted by
governments without restrictions. The loss of hied damage to property that could
ensue from a legal prohibition to pay ransom, woedgily outweigh the costs. This
would, of course, impact on insurance rates anchjpras, which have already notably
increased since piracy has re-emerged.

In sum, the private sector acknowledges the cruoial that navies play in combating
piracy, but also emphasizes the critical contrifmuthat private actors can make.

International organizations are another key stakinan combating Somali piracy. In
October 2008, upon request of UN Secretary GenBeal Ki-Moon, NATO was
mandated to escort vessels of the World Food Progiieected toward Somalia (UNSC
Resolutions 1814, 1816 and 1838 of 2088pperation ‘Allied Provider’, started in
mid-October 2008 and ended in December 2008, wihenask was taken over by EU
mission ‘Atalanta?’ Nevertheless, since March 2009, NATO has renewsd i
engagement off the Horn of Africa by launching avreperation: ‘Allied Protector®
The latter currently relies on a five-ship fleetigfhis part of the standing NATO
maritime group 1 (SNMG1). The ongoing operationcesnposed of national naval
contributions from NATO members states on a rotatidoasis. To date, they have
come from the United States, Portugal, Spain, Camed the Netherlands. In view of
the termination of operation ‘Allied Protector ajune 28,2009, NATO defense
ministers recently agreed on a new mission: ‘Oc8areld’, which is scheduled to
becomg1 operational at the beginning of July and hadlt for an as yet undetermined
period:

Indeed, NATO's interest in maritime security haswgn in recent years. Soon after the
terrorist attacks of 9/11, NATO started operatiokctive Endeavour’ to combat
terrorism in the Mediterrane&n.Moreover, maritime security is to be included le t

L http://www.afsouth.nato.int/JFCN_Operations/allipcbvider/index.htm

22 http://www.nato.int/cps/en/natolive/topics_4881mhaccess: 06.19.09

2 http://www.manw.nato.int/page_operation_allied tpetor.aspx

24 http://www.france24.com/en/20090612-somalia-piraayo-mission-ocean-shield-gulf-aden
% http://www.afsouth.nato.int/JFCN_Operations/AcEveleavour/Endeavour.htm
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new Strategic Concept that the Alliance is workmg to replace the one adopted in
Washington in 1999. In this connection, NATO iseally drafting an ‘Alliance
maritime strategy, as well as a ‘Maritime Secu@yerations Concept®

Despite its growing commitment to maritime secyrhipwever, NATO admits that it
cannot defeat piracy off the Horn of Africa by lfsend recognizes that the military tool
alone is not enough. However successful, currerdgratipns concentrate on the
‘symptoms’ rather than the ‘causes’ of the probl@iat is why NATO supports the
adoption of a more ‘holistic’ and ‘comprehensiv@peoach to Somalia, relying on the
contributions of other international organizati@msl institutions.

The EU is one of those actors. Operation Atalastthe first maritime operation ever
started by the EU in the context of the Europeatusity and Defense Policy (ESDP).
The mission includes protecting WFP vessels cagryinmanitarian resources, and,
more generally, escorting and supporting merchastsels transiting off the Somali
costs. The EU NAVFOR acts in direct contact witle thther actors operating in the
area, starting with NATO and the US-led CombinedKTiaorce (CTF)-151 (the latter is
a coalition of countries under US leadership masaiad fight piracy off the Horn of
Africa).*®Operation Atalanta also cooperates with nationeétfl, including those of
Russia, India, Japan, Malaysia and China.

In order to share intelligence and strengthen catjom, a special three-level website
of the ‘Maritime Security Center-Horn of Africa’ wareated? The first level contains
general information. The second level is passwoolegpted and can be accessed only
by recognized members of the shipping industry.ifteged members can then send and
receive relevant information and are, in all respecovered by EU counter-piracy
operations (currently over 5,000 entities are tegesl). The third is the military level,
secure but unclassified. This means that the EUT®IARussia, China and other actors
can freely exchange intelligence and informatiorasdo coordinate their efforts more
effectively.

As noted earlier, the EU has tried to solve the marations that could arise in
prosecution by signing an agreement with Kenya.uA60 pirates have already been
transferred to Kenya for trial.

The presence of both a NATO and an EU mission aeed, even in the context of
counter-piracy, the broader transatlantic issuédaplication’. Both NATO and EU

officials recognize the potential for cooperatioatvieen the two institutions. Both
institutions, however, insist on the ‘added valtley bring to solving the problem of
Somali piracy. NATO points out that it has all thelitary and logistic capabilities
needed for a sustained and long-lasting effortaAsilitary alliance, moreover, NATO
can count on high-quality, high-level intelligencd. governments came to the
conclusion that only an embargo can do the jolm tHRATO would be comparatively

26 http://www.iai.it/pdf/Bisogniero_ RM090616.pdf

%" http://www.consilium.europa.eu/showPage.aspx?id8&ang=EN
%8 hitp://www.navy.mil/search/display.asp?story_id641

29 http://www.mschoa.eu/
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better placed to enforce it successfully. As thebediment of the transatlantic
relationship, finally, NATO brings with it the guartee of the US commitment.

The EU points out that Operation Atalanta is a blet@xample of efficiency at at least
four levels. The first level is internal organizati The chain of command, it has been
noted, linear and rapid. Operational Headquartezsbased in Northwood, UK. The
operation currently has more ships deployed thaif@®@And CTF-151 combined.

The second level is legal. Thanks to the afore-roratl agreement with Kenya, the EU
has worked out an efficient system for bringingzedi pirates to trial without delays.
The third level is international cooperation. The Bctively cooperates with Russia,
China, Iran on the issue of piracy to a degree M&TO, a military alliance with a
complex if not problematic relationship with sonfetese countries, can hardly match.
A fourth level has to do with EU assets, which agtéar beyond military capabilities.
The EU can in fact rely on several other instrure@atcontribute to the stabilization of
Somalia, including foreign aid, trade agreememgestment in education, etc. The EU,
in sum, is purportedly equipped to pursue a mooenjarehensive’ approach to Somali
piracy by also tackling the root causes of the fenmbon land®

The concept of a ‘comprehensive approach’, howeigerccepted by virtually all

institutions and organizations operating in theaatacluding NATO. What remains

elusive to date is the actual implementation ofhsaa approach. So far, the only
mission that the international community has beae &0 deploy in the country after
the tragic experience of UNISOM in the 1990s isAlfiican Union mission in Somalia,

AMISOM.>! There are still several problems, however.

The first fundamental problem is that AMISOM islistionceived and organized as a
peace-keeping mission when, in fact, Somalia i®unty scourged by endemic and
violent civil strife. A second problem is AMISOMi®lations with Somali authorities.
Currently, AMISOM has relations with the only imetionally recognized government,
the TFG, but they are weak and will have to bewatenow that a new government has
been formed. A related issue is, of course, thke tdaelations with governing entities
that are not recognized but which have, in facatgr control than the TFG over their
respective areas (Puntland, Somaliland, IslamictshtA third problem, finally is more
practical. The mission is still heavily under-resmd, currently numbering 4,300
peacekeepers out of the 8,000 initially envisagethb UN.

In light of these and other deficiencies, the debet open on whether further
organizations and institutions can step in. The Wbdlld be of course the natural
candidate for this effort, and the organization nas$ ruled out such a possibility,
although it has limited itself to authorizing theension of the AMISOM mandate for
now. Political will seems to be lacking, at the nerhat least, among the permanent
members of the Security Council. Many feel that & could play a more active role

30 on EU engagement in Somalia, see
http://www.consilium.europa.eu/uedocs/cmsUploadd23 FACTSHEET EU_%20ENGAGEMENT _
%20SOMALIA.pdf

31 http://www.africa-union.org/root/AU/AUC/Departmes® SC/AMISOM/amisom.htm
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in funding development and supporting capacitydnd: the Italian presidency of the
G-8 has included Africa among its priorities.

Policy Recommendations

In light of the issues highlighted in the previ@estions, some policy recommendations
can be advanced to make the response to piracyeffanent and effective.

* The legal definition of piracy could be expandedntdude the territorial waters
of failing states. In the case of Somalia, howeveNSC Resolutions
satisfactorily address the issue. A new UNSC Réisolushould be adopted,
more explicitly allowing for counter-piracy opemats on land, and clearly
detailing the types of operations to be carried Aations would be lawful only
in the presence of ascertainable evidence of pmatwities, but their scope
would be broader than the liberation of hostages.

* Maritime law enforcement against pirates should@on to the basic principles
of international humanitarian law and human righds& a minimum, the
principles enshrined in article 3 common to the &@anConventions of 1949
should be abided by.

e The new UNSC Resolution should also task naviesently operating in the
Gulf of Aden with detecting, reporting, and impegliflegal activities by foreign
ships sailing the territorial waters of Somaliathaparticular reference to illegal
fishing and toxic material/waste dumping.

* The dossier on piracy of the UN special envoy tm&@a should be broadened
to involve wide-ranging cooperation with the TFGtre fight against organized
crime, with a special focus on money laundering.

* While exploring the feasibility of a new UN peaceeking mission to Somalia,
the UN should recommend that its members providatgr financial support for
WFP humanitarian operations, as well as more ressuincluding military
equipment) to AMISOM, with the objective of reachia presence of 8,000
better equipped peacekeepers in Somalia by thefahe year.

» Steps should be taken to establish close coordimetween the International
Contact Group on Piracy and the International Gan&oup on Somalia. The
main goal should be to adopt, together with the dpMcial envoy and the TFG,
targeted development policies aimed at undermirtiveg support that pirates
might receive from littoral communities.

» International organizations engaged in counteregirand especially NATO and
the EU, should consider investing in capacity bogg assisting the Somali
government in rebuilding an effective coast gudttiorts should be made to
induce Puntland and Somaliland not to hinder thevides of the newly
established coast guard. When lacking bases oonadast (in areas outside the
control of the TFG), the coast guard could rely maobile bases offered by
foreign ships.

e Until its efficiency and accountability is provethe new Somali coast guard
should work in close coordination with the naviepemting under UN
authorization in the territorial waters of SomalZommand of the coast guard
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could be givenpro temporeto the commander of EU NAVFOR, Operation
Atalanta or of NATO Operation Ocean Shield.

e The International Contact Group on Piracy shouldveme an international
conference with the participation of major stakeleo$ in counter-piracy in the
Horn of Africa, including IMO and representativeStbe private sector. The
conference should be tasked with producing a reporitaining specific
recommendations on how to improve coordination @&sthblish synergies
between governmental, inter-governmental, and roeigpmental entities.

* In light of the scope of EU involvement, the HighegResentative should
designate a new EU special representative for San@lcoordinate different
activities in the field and foster political dialogg and cooperation with the
Somali authorities.

 The EU-Kenya agreement on the prosecution of @rateould be taken as a
model of efficient and effective cooperation anchifar agreements should be
established between Kenya and non-EU countrielewiolg the example of the
US. Kenya should be adequately compensated faoitsribution, including in
the field of judicial capacity. Kenya should als@ linvited to join the
International Contact Group on Somalia. Its rolethe International Contact
Group on Piracy should be upgraded.

» Seized pirates completing their term in prison uthoreturn to Somalia under
re-integration programs specifically established tbg UN special envoy in
cooperation with the TFG.

« IMO’s efforts to create a regional network of coagtards should be
encouraged. In this respect, it is important tcaffem the principles and
provisions of the Djibouti Code of Conduct and wéokits further extension.

© Istituto Affari Internazionali
13



[A10916

Istituto Affari Internazionali
INTERNATIONAL INSTITUTE

OF HUMANITARIAN LAW

ANNEX

CONFERENCE ON

ADDRESSING THERESURGENCE OFSEA PIRACY::
LEGAL, POLITICAL AND SECURITY ASPECTS

In collaboration with and with the support of

AR
Q)Y
I
NATO

AN, P orAN [RCTEETIERS

COMMISSIONE EUROPEA

working language: English

Rome
Tuesday, 16 June 2009

CASD Centro Alti Studi Difesa
Piazza della Rovere, 83

AGENDA

and also with the support of

9! Nﬂ
FINCANTIERI

TUESDAY, 16 JUNE

banchero costa insurance broker s.p.a.

15



[A10916

9.15-9.30

9.30-10.30

10.30 - 10.45

10.45-13.15

Chair

Speakers

Discussants

REGISTRATION
WELCOME ADDRESSES

Marcantonio Trevisani, President, Centro Alti Studi per la
Difesa (CASD), Rome

Maurizio Moreno, President, International Institute of
Humanitarian Law (IIHL), Sanremo

NTRODUCTORY SPEECHES

Vincenzo Scottj Under Secretary of State, Italian Ministry of
Foreign Affairs, Rome

Claudio Bisognierag NATO Deputy Secretary General, Brussels
Coffee Break

SESSION1:
COMBATING PIRACY : LEGAL ASPECTS AND VIABLE MEASURES

Ettore Greco, Director, Istituto Affari Internazionali (IAl), Bme

Natalino Ronzitti, Professor of International Law, LUISS
University, and Scientific Advisor, Istituto Affamternazionali
(IA1), Rome

Legal aspects of piracy on the high seas and mtéeial waters

James Henry Bergeron Political Advisor, Striking Force
NATO, Naples

Dispatching navies to combat piracy: Political angerational
dynamics

PierCipriano Rollo, Senior Vice President, Studies and Business
Strategies,

Fincantieri, Trieste

Self-defence against pirates by private shipping: armed
personnel on board advisable?

Giacomo Madia Chairman, Banchero Costa Insurance Broker
spa, Genoa
Insurance as safeguard to shipping trading in catiareas

Jakob Nymann-JensenHead of the Anti-Piracy Unit, Danish
Ministry of Foreign Affairs, Copenhagen
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13.15-14.45

14.45-17.15

Chair

Speakers

Discussants
Rome

Wolff Heintschel von Heinegg Professor of International Law,
Europa-Universitat Viadrina, Frankfurt (Oder)

Salvatore Ruzittu, Head of the General Planning Department,
Italian Navy General Staff, Romé&l{e role of the Italian Nayy

Salah El-Din Amer, Professor of Public International Law, Cairo
University

DISCUSSION
Lunch

$SSION2
COORDINATING RESPONSES TO ADDRESS THE RESURGENCE OF
PIRACY

Wolff Heintschel von Heinegg Professor of International Law,
Europa-Universitat Viadrina, Frankfurt (Oder)

Claude-France Arnould, Director for Defence Issues, European
Union Council, Brussels
Political framework of the European Union's Asiala operation

Mohamed Abdi Mohamed "Gandhi”, Minister of Defence of
Somalia

The Somali situation and the piracy in the GulAdken and in the
Indian Ocean

Alexia Mikhos, Senior Policy Officer, Crisis Management Policy
Section, Operations Division, NATO Headquartersj€Bels

Legal aspects of anti-piracy (measures/operatiomshie NATO
context

David Lintern, EU OHQ operation ATALANTA, Northwood
Operational aspects of the Atalanta Mission

Beatrice Karago, State Counsel, Ministry of Foreign Affairs of
Kenya

Nicoletta Pirozzi,Researcher, Istituto Affari Internazionali (IAl),
Chris Trelawny, Head, Maritime Security Section, Maritime
Safety Division International Maritime Organization (IMO),

London

DISCUSSION
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17.15-17.30 ONCLUSION

Stefano Silvestrj President]stituto Affari Internazionali (lAl),
Rome
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