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Foreword

When the International Criminal Tribunal for the former Yugoslavia
(ICTY) was established nearly twenty years ago, the international com-
munity had little experience prosecuting the perpetrators of genocide,
war crimes, and other atrocities. Unfortunately, there has been ample
opportunity to build expertise in the intervening decades; ad hoc tri-
bunals have been established to address past crimes in Cambodia and
SierraLeone, and a formal International Criminal Tribunal for Rwanda
(ICTR) was convened in the aftermath of Rwanda’s 1994 genocide.
Since 2002, the International Criminal Court (ICC) has assumed
responsibility for new prosecutions, pursuing war criminals in coun-
tries unable or unwilling to bring them to justice domestically.

Yet, after nearly two decades of experience, the limits of these
courts’ capabilities are becoming clear. While they have brought some
senior leaders to justice, the scope of the courts’ budgets and their
inquiries can never reach all—or even most—perpetrators of atroci-
ties. They are physically far removed from the scenes of the crimes
they are prosecuting, cannot compel evidence or conduct independent
investigations, and are vulnerable to changes in funding and interna-
tional political support.

To overcome these and other difficulties, the international commu-
nity must place greater emphasis on strengthening the national justice
systems of the countries where atrocities have occurred. In this Coun-
cil Special Report, David Kaye examines existing international justice
mechanisms, analyzes how they have succeeded and where they have
tailed, and explains what reforms national legal systems will require
to secure just and peaceful outcomes. Cognizant of the myriad indi-
vidual challenges facing countries experiencing or emerging from vio-
lent conflict, Kaye nevertheless identifies a core set of common needs:
political pressure on governments reluctant to prosecute perpetrators;
assistance in building legal frameworks and training legal officials;
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support for investigations, including forensic analysis and security
sector reform; and creating belief in the justice system among the local
population.

To these ends, Kaye outlines several recommendations for U.S.
policymakers and their governmental and nongovernmental partners
worldwide. Beginning in the United States, Kaye argues that Washing-
ton should expand diplomatic and financial support for national justice
systems and appoint a senior official to oversee initiatives from the State
Department, Justice Department, USAID, and other agencies. Abroad,
he calls for the secretary of state to organize a donor conference to agree
on funding priorities and responsibilities for the international commu-
nity, and to establish a coordinating body to ensure that support for
national-level justice systems is properly coordinated and informed by
best practices.

Justice Beyond The Hague provides important insights into the
strengths and limitations of current international justice mechanisms.
It makes a clear case for increasing support to national legal systems
and outlines a variety of ways that the U.S. government can improve
and coordinate its aid with others. While there will always be a place for
international courts in countries that cannot or will not prosecute per-
petrators themselves, this Council Special Report successfully argues
that domestic systems can and should play a more meaningful role.

Richard N. Haass

President

Council on Foreign Relations
June 2011
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Introduction

For nearly two decades, the United Nations has created international
criminal tribunals to punish those responsible for war crimes, crimes
against humanity, and genocide. Since the early 199 0s the United States
has strongly supported the UN tribunals for Rwanda and the former
Yugoslavia and hybrid UN/national courts for Sierra Leone and Cam-
bodia. The era of court-building culminated in the 1998 adoption,
over U.S. objections, of a treaty to establish a permanent International
Criminal Court (ICC) in The Hague. These international courts have
brought dozens of perpetrators to justice, and the UN Security Coun-
cil’s requests that the ICC investigate the situations in Sudan (2005)
and Libya (2011) show that policymakers across the spectrum, in the
United States and abroad, believe that accountability—that is, bringing
individuals to justice for committing atrocities—can be an important
tool to combat war crimes, crimes against humanity, and genocide. Yet
as important as these courts are, atrocities occur in places beyond their
reach, and even where international courts investigate and prosecute,
they lack the capacity to try all but a handful of the thousands of perpe-
trators of the worst international crimes.'

Given the limitations of international courts, policymakers and
advocates—within governments, multilateral organizations, and non-
governmental organizations (NGOs)—increasingly recognize the need
to help build justice at national levels. National-level justice is closer
to the communities that most need it; it does not merely fill the gaps
left by international courts. It penalizes the worst kind of governance,
removing and stigmatizing civilian and military officials responsible for
widespread and systematic abuses. Achieving justice for war crimes and
other atrocities can also help restore political and economic stability in
postconflict societies.

In its 2011 World Development Report, the World Bank concluded
that postconflict justice at national levels—criminal prosecutions, truth
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and reconciliation commissions, national inquiries, and the like—play
an important role in rebuilding institutions necessary for security, sta-
bility, and economic development. In transitional political situations,
criminal accountability can “send powerful signals about the commit-
ment of the new government to the rule of law.”* Not all of these goals
are attainable at all times; politics and dynamics pitting justice against
peace sometimes get in the way, and efforts to build institutions capable
of conducting war crimes investigations and prosecutions take time
to develop.® Still, justice for perpetrators of atrocities contributes to
stability—a first step toward the development of institutions that are
responsive to a country’s citizens.

The Democratic Republic of Congo (DRC) illustrates the vast
effort required to provide national justice and the risks of failing to
support it. Government, nonstate, and foreign forces in the Congo
committed massive atrocities beginning in 1993.* The ICC is investi-
gating a tiny fraction of those responsible. Most perpetrators escape
ICC justice because of the court’s focus on prosecuting senior offi-
cials, but also because it may only investigate crimes committed after
July 2002, when the Rome Statute, which created the ICC, entered
into force. The DRC’s own domestic courts, if capable, should step
in to handle the vast majority of crimes. However, because the DRC
lacks the law, the courts, the prisons—in short, the necessary legal and
physical infrastructure—it needs external support to hold perpetra-
tors accountable and begin rebuilding rule of law. If left unchecked,
the gravity of those crimes—rape, murder, and pillage on a massive
scale—will spell a future of continuing lawlessness, further under-
mining stability in an already unstable, resource-rich part of the
world. While many governmental and multilateral donors work to
support justice in the DRC, their efforts are at the early stages, and
they lack the coordination and long-term commitment necessary to
build credible justice institutions there.”

With respect to the crisis in Libya, national accountability should
also play arole in the long-term building of a post-Qaddafi regime. The
UN Security Council referral for ICC investigation, focused on ending
the Qaddafi regime’s violence against civilians, will have a short-term
impact. At best, it could encourage defections from the regime and
further isolate its leadership, with the optimal result of Muammar al-
Qaddafi’s departure from power and subsequent trial; at worst, it could
harden the resolve of regime leaders to prevail over opposition forces
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and remain in power, thereby avoiding the humiliation of a trial in The
Hague.® A post-Qaddafi national process in Libya—in which those
responsible for the regime’s crimes are held responsible—will be more
likely than Hague-based justice to reconcile opposing forces and facili-
tate an environment conducive to building new governing institutions.
Even now, Libyan and international actors should lay the groundwork
for such national mechanisms.

The United States should support the efforts of national courts to
hold accountable those accused of war crimes, crimes against human-
ity, and genocide. Governments and multilateral organizations have
begun to turn their attention to national-level justice, but, as in the
DRC, their efforts lack the coordination and commitment needed
to make a real difference to nations in the midst of or emerging from
conflict. A major question facing policymakers is how to harness the
energy and resources that they previously mobilized to set up interna-
tional tribunals and apply those lessons to build the infrastructure for
domestic courts, which can then be used to prosecute war crimes and
crimes against humanity at the national level.

The United States should put national-level justice at the center of
its war crimes policy. Internally, the United States should reorganize
how it helps other governments develop the capacity to investigate and
prosecute such crimes. It should identify a senior official to coordinate
U.S. efforts and find cost-effective (as well as cost-neutral) ways to
improve American support for national justice. Externally, the United
States should take a leading role in fixing and coordinating a currently
dysfunctional international approach to national justice in the wake
of atrocities. By taking these steps, the United States will ensure that
national courts play a central role in stability and nation-building in
regions of conflict, laying new foundations that are closely aligned to
U.S. security and development interests.



The Universe of International Justice

The United States and other governments, multilateral organizations,
and NGOs should aim to help make national courts effective venues
for the prosecution of mass human rights abuses. A number of actors,
nationally and internationally, facilitate investigations and prosecu-
tions of serious international crimes. Policymakers should mobilize
these actors and institutions to support the ability of national courts to
pursue such difficult cases.

NATIONAL INSTITUTIONS

Countries as varied as Argentina, Bosnia, Colombia, and Germany,
among many others, have established national processes to hold their
citizens accountable for war crimes and crimes against humanity.
Some countries create special judicial chambers to try perpetrators,
as occurred in Bosnia, while others establish prosecutorial posts to
specialize in atrocities, as in Argentina. Many countries, including the
members of NATO, insist on trying their military personnel accused of
war crimes in military courts, even while providing their civilian courts
with war crimes jurisdiction.

There are good reasons to support prosecutions at national levels.
According to the World Bank, national-level justice contributes to
“legitimate institutions and governance” that are “crucial to break
cycles of violence.”” National-level prosecutions help educate com-
munities about past conflict and foster support for rule of law. They
create cadres of professionals who learn how to manage complex cases
against people in power. However, national prosecutions also face dif-
ficult political issues. If seen as corrupt, biased, inconsistent, or inept,
national efforts undermine faith in the rule of law, heighten domestic
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tensions, and reignite conflict. Many governments lack the resources
required for all the facets of legitimate justice: fair and humane polic-
ing, investigations, and witness protection programs; independent
judges of character and probity; prosecutors making choices widely
seen as lawful and just; defense counsel capable of serving their clients’
best interests; outreach and education and the broad public buy-in that
comes with them; and strong governmental support.

Governments often face difficult choices in dealing with past crimes.
For instance, the first postapartheid government in South Africa feared
that an immediate turn to criminal prosecutions would sow discord ata
time when it wanted to move beyond racial violence and rebuild a state.
It adopted a Truth and Reconciliation Commission in which political
crimes were the subject of amnesties so long as their perpetrators told
the truth about those acts. East Timor has combined criminal trials
with truth and reconciliation approaches.’ Colombia adopted a Justice
and Peace Law that emphasizes normalization and demobilization pro-
cesses even while authorizing criminal investigations and prosecutions.
Other countries have adopted commissions of inquiry that lead to the
removal of public officials from office. Rwanda modified traditional
local methods of conflict resolution to create the gacaca process in the
wake of the 1994 genocide.'” If implemented in good faith, these kinds
of noncriminal approaches supplement and eventually assist a transi-
tion to criminal justice.

Domestic NGOs often play pivotal roles in national justice. For
example, some lawyers and human rights leaders in Colombia are push-
ing the government to hold war crimes perpetrators accountable. They
document abuses, lobby the government, litigate on behalf of civilian
victims, and provide education and access to justice, particularly in
rural areas far from metropolitan centers like Bogota."!

8

INTERNATIONAL COURTS

In 1993, following widespread atrocities in Bosnia, the UN Security
Council established the International Criminal Tribunal for the former
Yugoslavia (ICTY) in The Hague, triggering a decade of multilateral
court building.'> When, a year later, ethnic Hutus slaughtered hun-
dreds of thousands of Tutsis in Rwanda, the Security Council created
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the International Criminal Tribunal for Rwanda (ICTR), locating it in
Arusha, Tanzania."® The Security Council directed both so-called ad
hoc tribunals to prosecute war crimes, crimes against humanity, and
genocide. During this period of court building, the United Nations
convened governments and NGOs to establish a permanent interna-
tional criminal court with global jurisdiction. These negotiations led
to a treaty creating the ICC. The Rome Statute, concluded in Rome
during the summer of 1998, was created over the objections of the Clin-
ton administration and Congress.'* By 2003, the ICC opened its offices
in The Hague. Negotiators of the Rome Statute, after U.S. prompting,
builtin a preference for domestic justice: the ICC may exercise jurisdic-
tion only where the relevant domestic actors are unwilling or unable to
do so. Unlike the ICTY and ICTR, which had primacy over national
courts for war crimes issues, the ICC complements national-level jus-
tice systems by coming into play only when those national-level sys-
tems fail to investigate or prosecute in good faith. In grave situations
where national-level justice seems futile, the UN Security Council has
referred investigations to the ICC, as it did for Sudan over Darfur and
for Libya."

International courts face significant constraints. They operate far
from the scenes of the crimes and lack the resources to hold more thana
handful of senior officials accountable for atrocities.'® They lack police
forces of their own so they cannot compel evidence and apprehend sus-
pects; governments of alleged perpetrators typically fail to cooperate,
and foreign governments, even strong supporters of international jus-
tice, normally resist using force to arrest fugitives.'” They rarely, if ever,
succeed in reconciling formerly warring communities.'® In short, the
success of international tribunals depends on governmental efforts that
do not always materialize.

Notwithstanding these constraints, the UN tribunals have brought
to justice dozens of senior officials, civilian and military, who con-
ceived, planned, and otherwise helped commit atrocities. They have
shaped international law and brought justice to the top of domestic and
international agendas. For instance, Serbia, Croatia, and Bosnia have
developed the capacity to conduct domestic war crimes investigations
and prosecutions as a result of the ICTY and U.S. and EU pressure. '
ICC investigations have triggered national investigations in places as
diverse as Kenya, the DRC, and Colombia.*
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HYBRID AND INTERNATIONALIZED
DOMESTIC COURTS

The United Nations has also established hybrid tribunals in which
international and domestic investigators, prosecutors, judges, defense
counsel, and other judicial sector professionals try criminal cases
together.”! The Special Court for Sierra Leone, based in Freetown since
2002, and the Extraordinary Chambers in the Courts of Cambodia
(also known as the Khmer Rouge Tribunal), based in Phnom Penh since
2006, bring together international and domestic personnel and law in
single institutions, prosecuting the most senior officials responsible for
atrocities, such as former Liberian president Charles Taylor and the
leading associates of Khmer Rouge leader Pol Pot. The Special War
Crimes Chamber of the Bosnian state court is fully established within
the Bosnian legal system but brings international civil servants to serve
roles as prosecutors, defense lawyers, judges, investigators, and court
managers. UN administrators have established similar hybrid national/
international courts in Kosovo and East Timor.?? Outside the area of
war crimes and crimes against humanity, the UN Security Council has
created the Special Tribunal for Lebanon to investigate and prosecute
those responsible for the assassination of former Lebanese prime min-
ister Rafiq Hariri and related terrorism.

The hybrid tribunals inject international expertise and resources
into situations badly in need of both. Like national courts, however,
they face political obstacles. The Cambodian government has repeat-
edly sought inappropriate political influence over the Khmer Rouge
Tribunal.”® The Bosnian war crimes chamber has the support of the
Bosnian Muslim and Croat communities, but not of Bosnian Serbs.
They have uneven records integrating into domestic systems, typically
not triggering broader reconstruction of law enforcement and judicial
institutions.

REGIONAL COURTS AND COMMISSIONS

Regional organizations have established human rights courts to help
promote international standards in their domesticlegal systems. These
courts are not criminal tribunals, but they do allow individuals—often
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with the support of human rights organizations—to appeal to them
when their governments fail to observe human rights obligations.
With its forty-seven member states, the Council of Europe’s European
Court for Human Rights is the most prominent and successful exam-
ple. It has also promoted the pursuit of justice at the national level.**
The Organization of American States’ Inter-American Court for
Human Rights, with jurisdiction over twenty-five states in the Ameri-
cas (not including the United States and Canada), has helped encour-
age the development and use of domestic mechanisms in Colombia,
Argentina, Guatemala, and elsewhere.”> Regional mechanisms in
Africa—the African Commission on Human and People’s Rights,
the East African Court of Justice, and the Economic Community of
West African States (ECOWAS) Court of Justice—and in Asia are at
early stages of attempting to develop similar roles in their own environ-
ments.”® Regional courts offer advantages that international bodies
cannot always provide: proximity to countries in conflict, for example,
or an understanding of local trends and legal cultures as well as person-
nel with strong ties to national legal institutions.

UN BODIES

Several institutions within the UN system investigate alleged atrocities,
report on their findings, recommend further investigation and pros-
ecution, and otherwise trigger international action before, during, and
after conflict. UN peacekeeping forces increasingly support account-
ability efforts; the United Nations Organization Stabilization Mission
in the Democratic Republic of the Congo (MONUSCO), for instance,
supports mobile courts in the east of the country, bringing judges to
otherwise remote crime scenes to address crimes of sexual violence.?’
The UN High Commissioner for Human Rights, UN special rap-
porteurs, and ad hoc fact-finding missions provide detailed informa-
tion on abuses, usually through reports to UN political bodies.?® The
Human Rights Council, whose work is often highly politicized, may
draw attention to atrocities through votes to censure governmental
behavior.” Treaty bodies outside the UN system—such as the Human
Rights Committee of the International Covenant on Civil and Political
Rights and the Committee Against Torture of the Convention Against
Torture—collect information that, like all of these institutions, can feed
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into national efforts and spur local, regional, or international actors to
investigate and prosecute abuses.

INTEGRATING ACCOUNTABILITY
MECHANISMS

The courts and investigative mechanisms described above occasion-
ally share information, but their work is not well integrated. The
ICTY transferred evidence collected during its investigations to sup-
port prosecutions by the Sarajevo War Crimes Chamber. The UN’s
Darfur Commission of Inquiry in 2004 collected substantial amounts
of information as part of its work, which was then provided to the ICC
prosecutor. Officials from international and hybrid courts participate
in short-term training sessions for national-level prosecutors, defense
counsel, judges, and court managers. They do not, however, collaborate
on core strategic issues such as the selection of defendants or the choice
of crimes to investigate. American policymakers, working with part-
ners in foreign governments, international organizations, and NGOs,
should work to integrate national and international mechanisms to
build or improve accountability at national levels.



What Domestic Systems Need to Succeed

THE SPECTRUM OF NATIONAL CHALLENGES

No two national systems present the same set of challenges.* They
vary significantly in terms of political will, from governments that seek
support for national prosecutions to ones that reject any form of jus-
tice, at international or domestic levels. They vary in stages of devel-
opment, from those with strong preexisting legal systems to those
decimated by conflict.

At one end of the spectrum, governments like Bosnia’s work with
the international community to build criminal justice for international
crimes. Bosnia’s postwar international institution responsible for
implementing the Dayton Peace Accords, the Office of the High Rep-
resentative, created a special domestic Bosnian war crimes chamber in
the Bosnian state court system, to which some ICTY cases involving
less senior indictees could be transferred. The United States and the
European Union provided funding in 2004 to launch the chamber. The
chamber involves international and national prosecutors and investi-
gators, transitioning to make the chamber a purely domestic institu-
tion. The chamber tried several transferred cases from the ICTY and
launched its own investigations and prosecutions, even though the
Bosnian Serb community has resisted its work. The infusion of finan-
cial and human capital from the U.S. government and the EU has been
essential. Moreover, the chamber’s close relationship with the ICTY
has enabled the exchange of expertise, information, and personnel.*!

Further along the spectrum of political will are states that partially
commit to accountability, like Colombia, a country riven by a decades-
long civil war involving an array of government, insurgent, and para-
military groups.* In 2005, Colombia adopted the Justice and Peace
Law, providing for the demobilization of paramilitary forces and the
prosecution of those responsible for war crimes. The Justice and Peace

12
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Law provides a limited response to the atrocities committed during
the civil war.** The Office of the Public Prosecutor, with the support of
U.S. lawyers from the Department of Justice, has pursued a handful of
cases against paramilitary actors, but the prosecutions have focused on
individual crimes rather than systematic criminal activity implicating
senior officials.** The ICC has been conducting a preliminary investi-
gation in Colombia since 2005, warning that it would initiate a formal
investigation if the Colombian government fails to pursue senior offi-
cials for wrongdoing.* Civil society organizations in Colombia have
also filed cases at the Inter-American Court for Human Rights, which
has responded by calling for prosecutions by Colombian authorities.*

Colombia also provides an example of a country in which some
abuses long predate the advent of the ICC, which cannot prosecute
crimes committed prior to July 2002. Other countries fall into this cat-
egory as well—some involving long-ago abuses, such as those during
the Bangladesh War in the early 1970s, Cambodia’s rule by the Khmer
Rouge, and Afghanistan under the Taliban.*’

International support does not always follow government requests.
The first Iraqi government after the American-led invasion in 2003
established the Iraqi High Tribunal to hold senior members of Saddam
Hussein’s Baath regime accountable for a vast number of atrocities.
The United States, and to a lesser extent the United Kingdom, offered
significant support to the Iraqi tribunal, as did the International Bar
Association and a handful of NGOs. However, the United Nations
and most governments refused to provide support; objections to the
Iraq invasion, post-invasion governance issues, and due process con-
cerns, among other factors, stood in the Way.38 Regardless of the rea-
sons, the Iraqi criminal process suffered significantly from the lack of
foreign support, and its legitimacy is still questioned by NGOs and
governments.

A third segment of the spectrum involves ongoing crises, widespread
failures of basic elements of security and law, and systematic atrocities,
all met by piecemeal responses from the international community. The
DRC’s problems, for instance, include a largely nonexistent infrastruc-
ture; adecimatedlegal profession; epidemics of massive violence against
civilians, especially women and girls; and a vast territory thatlacks basic
transportation and communication links. The Congolese military has
attempted to conduct trials, but the weak military justice system has
limited jurisdiction.* The United States, the EU, and others support
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MONUSCO’s mobile courts to prosecute sexual violence, training,
and other programs especially to deal with gender-based violence. The
ICC, pursuing cases against leaders of local and regional armed groups,
has yet to conclude a single trial and does not support local efforts. Nei-
ther the Congolese government nor international donors have adopted
a strategy to build domestic capacity for prosecutions.* The United
States and other actors are pressing the DRC to develop a hybrid war
crimes chamber in the DRC courts.*' Even with such a chamber, sup-
porters will face massive resource and education challenges in creating
a viable nation-wide system of war crimes accountability.

Atthefarendofthe spectrumarestatesthatrefuse tohold any officials
accountable. Sudan, for instance, has rejected justice for the atrocities
in Darfur. As Sudan is not a party to the ICC, the UN Security Council
referred the situation to the ICC prosecutor to investigate (as the Rome
Statute permits), with the tacit endorsement of the United States. Since
then, the ICC has issued arrest warrants for three senior Sudanese gov-
ernment officials, including President Umar Hassan Ahmad al-Bashir,
but none of them has been arrested and the Security Council has pro-
vided little support. Adding to the problem, the Arab League and the
African Union have stymied efforts to apprehend Bashir.**

ELEMENTS OF SUPPORT

Among theinstances of national-levelinvestigations and prosecutions,
only in Bosnia did international actors—the ICTY, the UN Security
Council, the United States, and the EU—systematically coordinate
their efforts and provide substantial funding and long-term support.
More typically, governments and international organizations do not
coordinate their efforts. In addition, support for “accountability”—
justice for the most serious, widespread, and systematic human rights
violations—often is not connected to more general international
efforts to support development of the rule of law at national levels.
Rule of law support implies support for law enforcement, legal and
judicial training, anticorruption initiatives, and a vast range of other
initiatives. Holding perpetrators responsible for mass human rights
violations should be seen as part of rule of law development, but it
generally proceeds on a different, unrelated track. This compartmen-
talization of “accountability” and “rule of law” programming means
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that support for one does not benefit the other, which is counter-
productive and a poor use of donor dollars. Support for accountability
should be integrated as a central aspect of building rule of law in the
wake of conflict.

The kinds of support necessary to building national systems of
accountability include the following:

Political incentives: Governments and UN bodies provide modest
political support or pressure in favor of prosecutions of war crimes
perpetrators. The United States and other Western governments have
pressed Bosnia and Colombia, for instance, to pursue domestic justice.
The EU conditioned Serbian and Croatian candidacy for membership
on the development of domestic rule of law, including accountability.

Legal assistance: Where countries lack a basic legal framework for
war crimes prosecutions, foreign governments and NGOs are well-
suited to help draft national legislation to provide the legal basis for
prosecutions. Pro bono legal groups, NGOs, and law schools in North
America and Europe have participated in these kinds of efforts.

Investigative and analytical support: In the face of ongoing conflict
or limited infrastructure, it is often too much to ask a government to
secure testimony, forensics, and other forms of evidence. The UN Map-
ping Exercise in the DRC did just that, though, collecting hundreds of
documents and interviewing hundreds of witnesses to provide a basis
for any future criminal process. With similar aims, Canada, Finland,
and the EU have formed Justice Rapid Response, an organization with
aroster of experts who may be available to serve that kind of function
when national authorities are unavailable.*3

Security sector reform: Many war-torn or collapsed states lack viable
courtrooms, humane or secure detention facilities, and office space
for prosecutors, defense counsel, and judges. Moreover, police and
other security agencies often fail to provide an environment in which
accountability is feasible.** Security sector donors provide assistance
to build these kinds of capacities. Such donors typically do not link their
work to those working on justice for those accused of atrocities, but the
fields are closely related and should be better integrated.

Training and education: The international courts and dozens of inter-
national NGOs, such as the International Bar Association, the Ameri-
can Bar Association’s Rule of Law Initiative, Avocats Sans Frontiéres,
and the Open Society Justice Initiative, support local organizations or
train jurists, from prosecutors and defense counsel to judges, police,
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and witness protection officers. These are typically short-term pro-
grams, rather than long-term, sustainable education strategies.45

Outreach: International and hybrid courts, sometimes working with
NGOs, conduct outreach programs to generate the understanding and
support of local populations for justice initiatives.* Domestic support
minimizes the ability of political actors to manipulate accountability
in ways that stir up interethnic conflict. Public understanding helps
support the identification of witnesses and can contribute to their pro-
tection later in the process. Outreach can also nurture greater public
appreciation for the rule of law, due process, and norms of interna-
tional law.

There is no mystery to what domestic systems generally need to suc-
ceed, even if assistance must be tailored to each situation’s requirements.
The challenge is to provide that assistance in effective, efficient ways.



Global Support for International Justice

To be eftective, any program to support justice for atrocities at the
national level needs both adequate coordination at the policy and
ground levels as well as sufficient financial and technical resources.
However, the United States and its international partners are not
currently meeting those needs. While limited funding is a substan-
tial barrier, the principal stumbling blocks involve poor coordination
among donors and a preference for short-term projects over long-
term strategies.

U.S. SUPPORT FOR INTERNATIONAL JUSTICE

At the international level, the United States has been the leading finan-
cial and political supporter for the ad hoc UN tribunals. The United
States has contributed nearly $1 billion to the ICTY and ICTR com-
bined since 1993 and more than $80 million to the Special Court for
Sierra Leone.*” Traditionally, Congress has provided strong political
support of the United Nations and hybrid tribunals. For instance, it
conditioned aid to Serbia on Belgrade’s cooperation with the ICTY and
support to the Khmer Rouge Tribunal on independence from Cambo-
dian governmental interference.*®

Meanwhile, U.S. support for the ICC has evolved. After a period
of hesitation and then open opposition, the United States, beginning
in 2005, looked to the ICC as a tool to advance U.S. goals concerning
international justice.*’ In 2005, the Bush administration accepted the
ICC as the only available institution to investigate and prosecute Suda-
nese officials for the crimes in Darfur. In 2010, while reiterating that the
United States does not plan to become party to the Rome Statute, the
Obama administration attended the ICC Review Conference in Kam-
pala. The U.S. National Security Strategy in 2010 expressed support

17
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for ICC prosecutions “that advance U.S. interests and values.”” The
Obama administration supported referral of Libya to the ICC in 2011.

Even while helping build international tribunals, the United States
haslong supportedjustice at nationallevels, providing rhetorical—if not
always financial—support for accountability in national courts.’! The
2010 National Security Strategy noted that the United States is “work-
ing to strengthen national justice systems.”* The U.S. departments of
State, Defense, Justice, and the U.S. Agency for International Develop-
ment (USAID) fund or operate modest programs to support account-
ability abroad, and the Obama administration created a National
Security Council post dealing specifically with war crimes and atrocity
prevention. Within the State Department, the ambassador-at-large for
war crimes issues leads policy development, working with the Office of
the Legal Adviser, regional bureaus, special advisers such as the Office
for Women’s Issues, the Bureau for Democracy, Rights, and Labor,
and, for rule of law issues, the Bureau for International Narcotics and
Law Enforcement. USAID provides assistance through its democracy
and governance division. The war crimes ambassador does not enjoy
substantial grant-making or programmatic funds. As a result, although
other agencies and bureaus finance some rule of law efforts, the war
crimes office must lobby others to support accountability efforts.

The U.S. Department of Justice also trains and supports national
prosecutors. For instance, Justice Department lawyers in Baghdad,
acting as part of the specially created Regime Crimes Liaison Office,
advised the Iraqi High Tribunal.’® The Defense Department’s Defense
Institute of International Legal Studies provides training in a mili-
tary justice context, as it is now doing in the DRC. The Department
of Defense’s experiences with reconstruction in Afghanistan and Iraq
have also provided lessons for the building of rule of law institutions,
leading to the creation of anew coordinator for the department’s efforts.
In 2005, the U.S. government created the Civilian Response Corps, an
interagency body designed to draw expertise from throughout the fed-
eral government to provide support in postconflict or humanitarian
relief situations.

Despite the number of programs, the United States generally sup-
ports accountability at national levels in an ad hoc and only modestly
resourced way. Occasionally agencies will coalesce around a particu-
lar need, such as the present acknowledgment that the DRC needs
assistance to hold perpetrators accountable for international crimes,
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especially sexual and gender-based violence. But even the support for
DRC efforts applies only tangentially to war crimes or crimes against
humanity. In 2010, Congress appropriated just $15 million for security
and humanitarian assistance efforts in the DRC, only a small portion
of which goes to accountability for a country approximately the size of
Alaska and Texas combined and with an estimated 70 million people.”*
By contrast, the United States and the EU contributed over $30 mil-
lion to build the war crimes chamber in the Bosnian state court, a much
smaller country with a preexisting infrastructure and legal culture.
Even where the United States provides support, U.S. agencies do
not coordinate their efforts well. Each agency pursues its own agenda,
and no official or office bears responsibility for supporting justice at
national levels. The Obama administration already recognizes that
coordination problems can undermine development policy.”® The State
Department’s December 2010 Quadrennial Diplomacy and Develop-
ment Review (QDDR) urges agencies to designate officials who can
take the lead in the coordination of assistance.*® Although the QDDR
does not address accountability for international crimes, it does call for
building “effective and accountable security and justice institutions.”’

FOREIGN GOVERNMENTS AND
INTERNATIONAL ORGANIZATIONS

Other leading governments supporting international justice are, by and
large, members of the ICC. They typically support domestic efforts
in situations where the ICC is also conducting investigations or pros-
ecutions.*® Major funders include the European Union, the German
development agency GIZ, and Scandinavian governmental actors.>
For instance, in the DRC, the EU and its member states support police
reform, training of magistrates in the civilian and military justice sys-
tems, prisons, and civil society development.” UN agencies, especially
the UN Development Program, provide substantial support to rule of
law efforts.*!

In the field, donors tend toward ad hoc coordination of projects,
better in some countries than others. From capitals, however, foreign
governments and international organizations generally fail to coor-
dinate, each funding and initiating projects according to their own
independent objectives. In 2006, the United Nations established a
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mechanism to coordinate rule of law funding, the Rule of Law Coor-
dination and Resource Group, but it did not apply to projects aimed at
holding responsible perpetrators of mass human rights violations, and
it was limited to UN donors. Professionals in rule of law and account-
ability work believe it would be difficult to extend the UN mechanism
to the array of governmental and NGO actors providing support for
accountability.”? The ICC’s governing body and its leading officials have
made clear that the ICC should not play a coordinating role regarding
domestic accountability.

GAPS ININTERNATIONAL SUPPORT

As the World Bank has noted, governmental donors lack incentives to
coordinate because they want independence and need clear success
stories to tout to their legislative constituencies.®* The flip side of inde-
pendence, however, is costly: either neglect or duplication and failure
to develop strategies based upon a country’s needs.® Particularly as
resources are dwindling, coordination would allow donor dollars to
go further, creating mechanisms for them to concentrate assistance in
those areas where it can make the most difference. The creation of regu-
larized information sharing and joint country approaches would go a
long way to improve coordination.

Meanwhile, donors tend to fund programs that are, for the most
part, near-term projects, such as short-term training and one-off out-
reach programs. As important as it is to show short-term benefit, sup-
portis largely wasted when it fails to invest in long-term projects. Yet it
is difficult to identify any genuinely long-term multilateral efforts apart
from the work of the United States and the European Union in build-
ing the war crimes chamber in Bosnia—and even there the availability
of continued support is uncertain. U.S. Department of Justice support
for Colombia’s prosecutors, for instance, has been admirably long-
term, butitis unconnected to what other American, UN, and European
donors are doing in the country. Foreign universities with expertise in
international criminal law from time to time hold exchanges with col-
leagues in postconflict countries, but, with few exceptions, they do
not provide the kind of long-term training that benefits local lawyers,
judges, and others in the justice sector.
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Finally, long-term support means investment of financial and other
resources. To date, those resources specifically devoted to justice at the
national level have been modest apart from a few examples noted above,
particularly in comparison to the hundreds of millions of dollars spent
annually on international and hybrid courts. The rhetoric of support for
domestic accountability has never been stronger. But a serious push for
justice at the national levels, one that will be sustainable and, ultimately,
an impetus for improved rule of law and national stability, requires
that governments devote the same energy and resources that went into
building international courts almost twenty years ago.



Recommendations for U.S. Strategy

Governments and international organizations increasingly recognize
a need to support national prosecutions, but a lack of coordination,
resources, and long-term programming stands in the way. The U.S.
government can and should play a leading role in helping to develop
accountability mechanisms for atrocity crimes at the national level. To
be sure, the United States faces some constraints: it is not a party to the
ICC, and it must deal with widely held perceptions, especially abroad,
that it failed to hold its own officials accountable for abuses against
suspected terrorism detainees.®® However, it can contribute and lead
by taking advantage of its deep experience as an advocate for justice in
the wake of mass atrocities and its distinct convening power to bring
together partners already supporting national jurisdictions.

A U.S. strategy for building support for justice at the domestic level
should include several initiatives:

The president should issue a Presidential Policy Directive (PPD) to expand
and improve coordination of U.S. support of accountability.

Getting agencies to coordinate domestic support will require presi-
dential leadership. A Presidential Policy Directive should provide
overall policy guidance to U.S. government agencies on international
justice and U.S. cooperation with the ICC, formalizing the periodic
policy statements on international justice issues from senior State
Department officials and putting in context favorable U.S. policy
toward the ICC in places such as northern Uganda and Libya, where
international justice is high on the agenda. With respect to national
investigations and prosecutions, the PPD should include a statement
of how U.S. support for national accountability reflects a long-term
investment in rule of law and stability for nations in or emerging from
conflict.

22
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The president should appoint a senior official to coordinate support.

The PPD should identify a senior official or particular office as the inter-
agency lead for assisting domestic accountability efforts abroad. That
official could be based in the staff of the National Security Council—
the appropriate location for interagency coordination. Alternatively,
the coordinator could be a senior official based in one of the civilian
security bureaus proposed in the QDDR, such as under the proposed
undersecretary of state for civilian security, democracy, and human
rights. The U.S. ambassador-at-large for war crimes issues, who might
fall within the new undersecretary’s jurisdiction, could be another
alternative, provided that the office is granted sufficient authority to
coordinate independent sources of funding.®’

The United States should convene a domestic supporters’ conference with
members of Congress, philanthropic donors, and NGOs.

Support for national accountability will require a broad base of Ameri-
can backers. The PPD should kick-start the process by setting up a joint
public-private mechanism for the support of national accountability
efforts. Its first step should involve a conference bringing together the
major supporters, and potential supporters, in financial, political, and
diplomatic terms. Members of Congress need to be brought in early on
as partners, as it will be crucial to develop a constituency of legislators
who agree that support for justice is a long-term investment in stabil-
ity and the rule of law. Beyond bringing legislators into the process, the
administration and supporters of national justice also need to vigor-
ously and continually make the case that holding perpetrators respon-
sible advances postconflict reconstruction and stability operations.
The United States will need to increase its own levels of financial
support if it is to become a credible leader on national accountability.
Taking as an example the Sarajevo war crimes chamber, which cost
more than $30 million, policymakers should expect that costs could be
at least that high for each country where a serious effort is made to sup-
port national jurisdictions. Of course, seeking increased funding in a
time of downsizing budgets and congressional resistance to new spend-
ing is not likely to be feasible. The United States and its partners will
therefore need to identify opportunities for funding. For instance, as
the ICTY and ICTR complete their work, their costs will also decrease
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substantially; for the first time since their creation, their budgets are
already beginning to shrink. The executive branch should work with
Congress to shift the funds that previously supported the ICTY and
ICTR to justice initiatives at the national level. Moreover, it should
encourage other major funders to do the same. Such redirection could
amount to tens of millions of dollars annually once these tribunals com-
plete their work.

The public-private partnership should make particular use of Amer-
ican philanthropy. Historically, U.S. philanthropic foundations have
been essential to the development of human rights and international
justice sectors; many major foundations remain engaged in human
rights and international justice.®® Foundations could convene govern-
mental and nongovernmental actors to develop ideas for broader inter-
national support for national accountability.

Working with like-minded countries, the United States should launch an
international coordinating body to support national-level justice and
accountability.

The United States, working with its partners, should establish a mecha-
nism that would coordinate support among all major actors. A coordi-
nating body for domestic accountability (CODA) should be made up of
representatives from donor and recipient governments, international
organizations, NGOs, and private philanthropies. It would perform
three functions: coordinate strategy, share information concerning
donor projects, and serve as a clearinghouse for best practices and
country knowledge and experience. In 2009, the United States, United
Kingdom, and Canada initiated a similar effort to coordinate stabiliza-
tion and peacebuilding operations among civilian donors, now known
as the International Stabilization and Peacebuilding Initiative (ISPI).%
A coordinating body for support of national-level justice should follow
the ISPI model as a nonbinding coordination mechanism. The CODA
would be advisory, encouraging but not mandating field-level coordina-
tion, highlighting areas of neglect and duplication so that donors may
wisely allocate their support. Coordination would take place on a coun-
try-specific basis, allowing different governments with varying levels of
expertise to take the lead for coordinating support to particular coun-
tries while also paying significant deference to the desires of recipient
governments. Involving national governmental and civil society leaders
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from countries in which the atrocities in question took place will be
important for strengthening national ownership and making a long-
term impact in those countries.

A coordinating body also would develop a database of donor efforts,
thereby establishing a transparent routine for donors to determine who
is doing what, so as to trigger coordination and avoid duplication. All
participants would commit to reporting on their activities. Participants
would share responsibility for particular domestic justice needs in indi-
vidual countries (for instance, in the DRC, the United States could be
responsible for investigative and prosecutorial training and education,
Norway could be responsible for judicial reform and education, Ger-
many could handle infrastructure, and so forth).”

Any coordinating body should not be the province of one govern-
ment. Ideally, it would be based in a multilateral institution. The ICC
and its Assembly of States Parties are not eager, funded, or qualified
to take on a new and ambitious role to lead and coordinate the field.
The UN’s Rule of Law Coordination and Resource Group, if given an
appropriate mandate, would be an appropriate model, but as a small
bureaucratic group focused generally on the vast world of rule of law
assistance, it is not now prepared for this kind of effort. That said,
the United Nations would provide the best home for a CODA, which
should be independent of other groups so as to maintain its focus on
accountability for mass atrocities.

The secretary of state should outline a diplomatic agenda to broaden sup-
port for national-level accountability.

Just as the international tribunals resulted from major diplomatic initia-
tives, improved national-level accountability requires that the United
States take the diplomatic lead. In that case, three specific elements of
thatagendaneed to be addressed. First, the United States needs to obtain
the buy-in of other donor governments and international organizations.
Potential partners are ready for coordination and would likely follow the
U.S. lead, as all donors are facing pressure to allocate assistance in efh-
cient, results-oriented ways. Moreover, leading NG Os could be expected
to assist in generating support, as many are pressing for better coordina-
tion and increased attention to the problems of supporting national pro-
cesses.”! The United States should involve leading governments in the
area of international justice—such as Germany, the United Kingdom,
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France, Scandinavian countries, Canada, South Africa, Japan, and the
Netherlands—in preliminary consultations to launch a CODA.

Second, the United States and like-minded countries should create
incentives for postconflict governments to establish domestic account-
ability. Some governments want to develop domestic mechanisms, as
Bosnia did a decade ago, and only need the incentives of financial and
technical assistance. Others, however, may lack the political will to
launch such efforts, and external actors—individual governments and
the Security Council—will need to encourage or pressure them to take
responsible steps. That encouragement may take the form of positive
inducements, such as the promise of access to aid or enhanced partici-
pation in international organizations. Positive inducements generated
the desired responses in Serbia and Croatia, for instance, where domes-
ticactors built war crimes processes with the prodding of the EU. Some
situations, however, require more stick than carrot, such as in Burma/
Myanmar and Sri Lanka, where governments are unwilling to address
past behavior. International actors should condition political participa-
tion, nonhumanitarian assistance, and other forms of cooperation on
the institution of domestic accountability for mass human rights abuses.
External actors should be sensitive to good faith arguments about the
importance of stability and peace. In those cases where investigation
and prosecution are not immediately available, external actors should
encourage responses to widespread human rights and humanitarian
law violations that serve other valuable purposes. These may include
inquiries and historical truth commissions, but the United States and
others should generally not support processes that completely fore-
close the later availability of criminal process.

Third, the United States and its partners should tap into regional
forums. Regional courts have played a useful role in encouraging states
to develop national accountability regimes. They are also repositories of
expertise in the application of human rights norms within their regions.
The United States and others should consider the creation of regional
training centers for lawyers and judges, taught at the regional courts.
Collaborating with American NGOs and universities, governments
could pilot such a training center in a place such as Arusha, Tanzania,
taking advantage of the expertise at the ICTR and the East African
Court of Justice, and the Lagos-based Court of Justice of ECOWAS,
to provide long-term education of lawyers and judges from countries in
the region and its neighbors.
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The United States should take short- and long-term steps to improve the
likelihood that national processes will succeed.

Over the short term, the United States and other governments should
identify those states thatlack domestic laws to enable investigations and
prosecutions for war crimes, crimes against humanity, and genocide.
Donorsshould work with those states to draftappropriate legislation, an
area in which the international community has substantial experience.
Where appropriate, the United States should encourage governments
in the midst of or emerging from conflict to develop specific expertise
in handling international crimes, either through dedicated war crimes
chambers or prosecutorial posts focused exclusively on such offenses.
Even as Libya remains in conflict, the United States should initiate dis-
cussions with its allies to develop a plan for supporting national justice
after the conflict, in the wake of a departure of the Qaddafiregime.

The United States should also propose a standby mechanism that
collects and preserves evidence when a government is unable to do so.
The United Nations now creates ad hoc teams to investigate and report
on critical situations, such as the DRC Mapping Exercise. With its part-
ners, the United States should press the UN Security Council to estab-
lish a permanent team of highly qualified and renowned experts ready to
conduct the same kind of investigations, available to collect information
when directed by the Security Council. Some governments are already
thinking along these lines, having created Justice Rapid Response. But
the Security Council would provide authority and credibility that indi-
vidual governments cannot. The United Nations has already proven
itself capable of organizing credible fact-finding missions and commis-
sions of inquiry in cases as diverse as Lebanon, Sudan, the DRC, and
many other places. A standby body of investigators capable of taking
testimony, collecting evidence, and reporting to governments and the
Security Council would preserve the ability of states to develop domes-
tic accountability after conflict.

Over the long term, the United States and its partners should also
support two important objectives. First, it should improve outreach to
national communities. No process of postconflict national justice will
be sustainable if it lacks the understanding and commitment of local
governments and communities. The United States and others need
to focus on the so-called demand side of justice.”” In order to achieve
the multiple goals of criminal justice, accountability processes need to
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educate national communities in ways that are understandable and rein-
force basicinternational norms of human rights and the laws of war. But
they cannot be short-term and one-oft affairs. Outreach efforts should
make concerted use of social media and other Internet and mobile tech-
nologies to broaden access to information about accountability.

Second, the United States should provide assistance for infrastruc-
ture, education, and sustainable training. Bosnia provides an example
of how support for infrastructure makes a difference. The DRC, even if
it wants to pursue domestic accountability, may be unable to do so until
it enjoys the material foundation for justice—courts, offices, police sta-
tions, detention facilities, communication links, computers, vehicles,
and other assets the developed world takes for granted. Infrastructure
is costly, but it should be seen as an investment in institutions that con-
tributes not only to accountability for the most serious crimes but also
to general rule of law development.

Infrastructure development also applies to basic elements of secu-
rity. The United States should link its security sector reform efforts
to accountability, recognizing that effective law enforcement and
courts—central elements of security and public safety—are essential
to accountability as well. Weak or corrupt (or worse) police forces, an
intimidating military or security services, and unchecked local violence
usually disable investigations and prosecutions of mass atrocities. Simi-
larly, focusing on prisons, police, and security services in the context of
accountability can contribute to broader security reform. Strategies to
support and develop security sectors need to take into account the role
of national investigations and prosecutions in improving security and
stability as well.

With respect to training, the United States should support those
efforts that have a component of long-term education and mentorship,
linking experts from developed countries or the international courts
to professionals in developing countries over lengthy periods. Donors
should develop university partnerships and exchanges in which stu-
dents in a variety of fields related to accountability are provided with
assistance to study abroad and in which faculty from foreign universi-
ties regularly teach in the developing system.



Conclusion

Nearly two decades after the UN Security Council initiated the era
of international criminal tribunals, the United States and its partners
should find ways to ensure that the products of those experiences—
the jurisprudence, the procedural innovations, the creation of a pro-
fessional class of international criminal lawyers—transfer to national
investigations and prosecutions. Success could benefit not only the
cause of justice but, if done right, stability and the rule of law more
generally. Accountability at national levels presents great and varied
challenges, as needs vary from country to country while donor dollars
are growing scarcer. By beginning with some essential tools, however,
governments may find ways to make their dollars and euros go further
and their impact on national-level justice deeper and more effective
than is currently the case. The United States, for so long a leader in
international justice, should take on a leading role in the midst of this
shifting landscape.
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