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No Time to Lose

Promoting the Accountabllity of the Afghan National
Security Forces

Members of the Afghan security forces in Baghlan, part of Pamir 303, the interior ministry forces
commanded by General Daoud Daoud.

As greater responsibility is handed over to the Afghan National
Security Forces, there is a serious risk that unless adequate
accountability mechanisms are put in place, violations of human
rights and humanitarian law will escalate —and Afghan civilians
will pay the price. Troop-contributing states have been slow to
honour their moral and legal obligation to ensure the
accountability of the national security forces; and time to do so is
running out.
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By 2014, the Afghan national army and police - under the authority of
the Ministries of Defence and Interior, respectively - are expected to
assume full responsibility for the protection of Afghan civilians. But
as international military actors prepare for withdrawal, there are seri-
ous concerns regarding the professionalism and accountability of the
security forces they will leave behind.

The civilian toll of the conflict in Afghanistan is getting worse each
year. In 2010 at least 2,777 civilians were killed - the highest since
2001. Armed opposition groups continue to account for the highest
number of civilian casualties and the most serious violations of hu-
man rights and humanitarian law; but the Afghan National Security
Forces (ANSF) - financed, trained and equipped by the international
community - also account for substantial civilian harm. At least 10
per cent of Afghan civilians killed in the conflict in 2010 were killed by
their own security forces.

But civilian casualty statistics do not convey the full extent of harm
caused to the civilian population by the ANSF. Human rights organi-
sations have documented a series of alleged violations of human
rights and humanitarian law on the part of the national security
forces, including night raids carried out without adequate precautions
to protect civilians, the recruitment and sexual abuse of children, mis-
treatment during detention, and the killing and abuse of civilians by
local police seen by many communities as criminal gangs.

The international community has been pouring money into the war in
Afghanistan for almost a decade, but serious efforts to strengthen the
professionalism and accountability of the national security forces only
really began in 2009. For the best part of a decade there has been a
striking lack of attention to the development of qualified security per-
sonnel, and equally, a lack of attention to the institutional reform nec-
essary to ensure accountability. There is no satisfactory mechanism
by which an individual can lodge a complaint against the ANSF; nor
for the processing of complaints; nor for the dissemination of findings
or the payment of compensation. The military justice system func-
tions only for those without political connections, there is no perma-
nent institution devoted to investigating allegations of harm caused
by the ANSF, and civilian casualties caused by the ANSF are not even
counted by the government. As greater responsibility is handed over
to the national security forces, there is a serious risk that unless ade-
quate accountability mechanisms are put in place, violations of hu-
man rights and humanitarian law may escalate - and Afghan civilians
will pay the price.



Combating abusive conduct on the part of the ANSF and the climate
of impunity in which abuse takes place, as well as improving the gov-
ernment’s response to civilian harm caused during lawful combat op-
erations, is a moral, political and legal imperative both for the interna-
tional community and the Afghan government. Afghan communities
have high hopes for their own security forces; but a perceived lack of
accountability for violations, as well as ‘collateral damage’ followed
by neither apology nor redress, undermines the perceived legitimacy
of the Afghan government and makes those high hopes appear mis-
placed. All states also have a legal obligation to ensure respect for in-
ternational humanitarian law, and this includes a duty to take action
to stop violations. Some states have additional obligations under do-
mestic law and policy regarding security forces they fund, train, arm,
equip, or operate alongside.

As international forces prepare for a phased withdrawal of troops in
the lead up to transition, time to develop the professionalism and ac-
countability of the national security forces is running out. It's not too
late; but an adequate response will not be possible without genuine
political will at the highest levels of civilian and military leadership,
both Afghan and international.

Recommendations to the Afghan Government and the Inter-
national Community:

1. Ensure that individuals put forward for inclusion in the ANSF are
credibly and consistently vetted for gross violations of human
rights.

2. Improve the quality of training for the ANSF. Training for the
ANP must include sufficient emphasis on community-based polic-
ing, good governance, the rule of law and accountability; and all
components of the ANSF should be trained in international hu-
man rights and humanitarian law as appropriate.

3. Increase the number of women in the ANSF, as well as in the de-
sign and implementation of training and mentoring programs.

4. Provide more substantial political and financial support to gov-
ernment institutions and mandated independent bodies that re-
ceive and investigate complaints against the ANSF, such as the
Ministry of Interior’s Gender and Human Rights Unit and the Af-
ghan Independent Human Rights Commission.

5. Ensure that ANSF personnel who abuse their authority, violate
codes of conduct or otherwise fail to fulfil their obligations under
Afghan or international law are transparently investigated and
appropriately disciplined and/or prosecuted.



Enhance efforts to ensure that the conduct of ANSF personnel is
subject to independent oversight, and appropriate information
made available to the public.

Ensure that incidents resulting in civilian harm are properly moni-
tored and followed by credible, transparent investigations.

To the Afghan Government:

8.

The Ministries of Interior and Defence should make a genuine
commitment to ensuring that relevant codes of conduct are com-
municated to and understood by all ANSF personnel, as well as
the public.

In consultation with international military forces and civil society
representatives, develop a uniform, consistent, transparent proce-
dure for the payment of compensation in the event of civilian
harm.

To the US and the Afghan Ministry of Interior:

10.

11.

Suspend further expansion of the Afghan Local Police until ap-
propriate vetting, training and oversight can be assured, previous
initiatives have been evaluated, and independent monitoring of
the program has been established.

Terminate community defence initiatives falling outside the for-
mal structure of the Afghan National Police, and suspend all gov-
ernment funding for such initiatives.

To the EU:

12.

Adopt guidelines for EU training missions so as to ensure that
these missions build the recipient state’s capacity to promote re-
spect for international human rights and humanitarian law.

To all states supporting the ANSF:

13.

Develop mechanisms for improved public reporting regarding
efforts to enhance the professionalism and accountability of the
ANSF, and progress made.



In March 2011, Afghan President Hamid Karzai announced the first
provinces and cities where responsibility for security would be
handed over to the national security forces, commencing July 2011.
The announcement signalled the beginning of a process of transition
that is scheduled to conclude with the full transition of responsibility
to the Afghan National Security Forces (ANSF) by 2014. But as secu-
rity continues to deteriorate, there are serious concerns regarding the
professionalism and accountability of the security forces that will be
left behind.

2010 was the deadliest year for Afghan civilians since 2001. As in
previous years, armed opposition groups continue to account for the
highest number of civilian casualties; but the national security forces
also account for substantial civilian harm. Such harm is caused in vio-
lation of human rights and humanitarian law, as well as during the
course of lawful combat operations. And despite billions of dollars
poured into security sector reform over the past decade, accountabil-
ity for violations is seriously lacking, as are mechanisms for appropri-
ately responding to harm caused during lawful operations.

There is growing awareness amongst some within the International
Security Assistance Force (ISAF), and some components of the Afghan
Ministries of Interior and Defence, regarding the need to urgently de-
velop the professionalism and accountability of the ANSF. But this
has not been translated into effective action on the ground; and at the
international level the apparent lack of awareness regarding the grav-
ity of the problem borders on complacency. The US Government’s
most recent progress report on Afghanistan was almost silent on the
issue of accountability, with its assessment of the Afghan National
Army (ANA) referring exclusively to operational effectiveness.! The
UK’s December 2010 progress report stated that “the capabilities of the
ANSF are ... improving through training, partnering, mentoring and
experience in the field'?, and the January report noted only that ‘pro-
gress continues to be made’.3 In late 2010, responding to a question
regarding the UK’s role in building professional, accountable security
forces, one senior military official replied simply that ‘we cannot con-
trol how Afghans fight’.4

Afghan communities desperately want security, and have high hopes
for their own security forces. But a perceived lack of accountability
for abusive conduct, as well as “collateral damage’ followed by neither
apology nor redress, undermines the perceived legitimacy of the Af-
ghan government and makes those high hopes appear misplaced.
States providing support to the ANSF can influence how Afghans
fight, and doing so is not only a political and moral imperative but



also a legal obligation. But as international military actors prepare for
withdrawal, time to do so is running out.

This paper outlines key concerns regarding the conduct of the ANSF,
with a focus on violations of human rights and humanitarian law, and
provides a brief analysis of the legal responsibilities of states that
support the ANSF. The paper concludes with a discussion (and
critique) of some of the more significant recent initiatives to promote
accountability, and recommends action to be taken by the
Government of the Islamic Republic of Afghanistan (GIRoA) and
international donors to improve the accountability of the ANSF and
better protect Afghan civilians.



Who’'s Who in the ANSF?

The ANSF includes both the ANA (which includes the Afghan Air
Force) and the Afghan National Police (ANP). The term is also
sometimes used to encompass the National Directorate of Security -
Afghanistan’s intelligence services. The ANA falls under the
authority of the Ministry of Defence; the ANP under the Ministry of
Interior (Mol). There are also a number of community defence
initiatives that do not fall within the formal structure of the ANSF but
nonetheless receive some level of support from the government.> The
professionalism and operational capacity of the different components
of the ANSF have developed unevenly, with the ANA comparatively
well regarded (albeit fraught with problems), the ANP lagging far
behind, and community defence initiatives widely criticised for a lack
of professionalism, abusive behaviour and a near complete absence of
accountability. All components have been substantially expanded in
recent years, and some improvements made, but in all cases the
pressure to increase the number of boots on the ground has been at
the expense of attention to the professionalism and accountability of
the force.¢ As of March 2011, the ANSF comprised 159,363 ANA and
125,589 ANP, with a target of 171,000 ANA and 134,000 ANP by
October 2011.7

The Afghan National Army

The ANA is organised into six corps in six regional commands. Each
corps consists of several brigades, which are in turn made up of
batallions, called kandaks. Each regional command holds at least one
commando kandak. Since late 2010 the ANA has also fielded its own
special forces teams, with recruits drawn from commando units,
modelled on the US Special Forces. The ANA currently has lead
responsibility for security in Kabul province, but in most of the rest of
the country defers to the security lead responsibilty of international
forces. As of September 2010, out of 26 ANA corps and brigades as-
sessed by ISAF training teams, 17 were assessed as effective with as-
sistance or advisors, and nine were assessed as ‘dependent on coali-
tion forces for success.” None were assessed as ‘independent’.8

The Afghan National Police

The 2010 National Police Strategy describes four ‘main pillars’ of the
ANP: the Afghan Uniformed Civilian Police (focusing on the core
functions of policing and public services), the Afghan National Civil



Order Police (the lead police organisation in counter-insurgency op-
erations), the Afghan Border Police and the Afghan Anti-Crime Police.
The more recent Afghan Local Police (ALP) is described as a “sub-
pillar’ of the ANP.°

The development of the ALP, as with previous community defence
initiatives, is based on the premise that the ANSF does not have suffi-
cient strength to provide security across the whole of the country, and
that community members are capable of providing some first layer
defence. The ALP (which is supported by the US) follows a series of
community defence initiatives that have been trialled in recent years,
including the Afghan National Auxiliary Police, the Local Defence
Initiatives and the Afghan Public Protection Program. The programs
have in all cases failed to provide effective community policing, in
most cases have absorbed existing militia with almost no vetting or
training of recruits, and have generally been feared by the communi-
ties they are supposed to protect.

With the launch of the ALP in late 2010, some efforts have been made
to address the more substantial failings of earlier initiatives. In the-
ory, the program is established only on community request, recruits
are nominated by shuras (community leadership structures) and care-
fully vetted, and commanders report to the district chief of police.10
Reports are mixed as to the extent to which this reflects the reality on
the ground. Some communities report that it is local warlords (not
‘communities’) who request the ALP; and that while selection is in
some cases done through the shuras, in many cases the shuras are
made up of former mujahedeen commanders who use the program as a
means by which to provide their own militias with salaries and a
cloak of legitimacy.!! In other cases the shura process is circumvented
altogether, with selection done by local commanders operating inde-
pendently of the shura.’2 While these criticisms are in some cases jus-
tified, it is likely that at least some of the criticism levelled at the ALP
is in fact directed at local militia (arbakai) who operate in villages that
have not been formally sanctioned as ALP sites, but who nevertheless
claim to be and operate as ALP - often with the support of a district
governor looking for a quick fix to insecurity.’® Many communities
have had devastating experiences with militias, and in many cases do
not (and have been given no reason to) distinguish between the for-
mer arbakai and the newer ALP.14

The ALP is envisaged as a transitional program which will ultimately
be absorbed into the main pillars of the ANP. The force currently
comprises around 5,000 recruits, in 34 ‘validated” sites. Immediate
plans are to roll out the program in 63 sites - with possible further ex-
pansion to 30,000 recruits in 100 sites.’> There is a serious risk that
with expansion, the challenge of ensuring appropriate vetting and ac-



countability, and the risk of the program being subverted in the inter-
ests of local powerbrokers, will be seriously exacerbated.

Support and Training for the ANSF

The international military effort in Afghanistan comprises the NATO-
led ISAF, and the US-led US Forces-Afghanistan (USFOR-A). ISAF
and USFOR-A operate under unified (‘double-hatted”) command,
with General David Petraeus reporting to the NATO Allied Joint
Forces Command as head of ISAF, and to US Central Command as
head of USFOR-A. ISAF currently comprises 132,203 troops from 48
countries, organised into regional commands led by the US, Italy,
Turkey and Germany.16

A framework for the coordination of support to Afghanistan’s secu-
rity forces was agreed at a conference of international donors in 2002,
following which five nations each agreed to lead and coordinate assis-
tance to one component of Afghanistan’s security sector. The US
agreed to lead/coordinate assistance to the military, and Germany to
lead/coordinate assistance to the police.1” In 2006, the international
community re-affirmed its ‘strong support’ for the Afghan govern-
ment in establishing and sustaining security and stability in Afghani-
stan.18

The bulk of ANSF training and institutional development is provided
by the Combined Security Transition Command Centre-Afghanistan
(CSTC-A) and the NATO Training Mission-Afghanistan (NTM-A) -
which since 2009 have operated under unified command and with
‘synchronised missions”.? While NTM-A /CSTC-A operates as a joint
operation, CSTC-A falls under the command responsibility of US Cen-
tral Command (through USFOR-A) while NTM-A falls under the re-
sponsibility of NATO Joint Forces Command (through ISAF). Since
2007, the European Police Training Mission (EUPOL) has also played
a role in police training and institutional development.

Funding for the ANSF is channelled through various trust funds:

The Afghan Security Forces Fund, the majority of which is appro-
priated by the US Congress, covers ANSF ‘equipment, supplies,
services, training, ... and funding’.20 The majority of these funds
(and all funds appropriated by US Congress) are utilised by CSTC-
A.

The NATO ANA Trust Fund, established in 2007, covers ANA
equipment, services, training and salaries.

The Law and Order Trust Fund for Afghanistan covers the opera-
tional costs of the ANP, including salaries.



Germany
Australia
Netherlands
Norway
Luxembourg
Japan

UK
Denmark
Spain

Italy

Turkey
Finland

Sweden

Czech Republic

Slovenia
Bulgaria
Switzerland
Estonia

Lithuania

$68.7m
$44.5m
$31.1m
$22.6m
$13.4m
$11.7m
$6.2m
$5.8m
$5.5m
$4.3m
$2.1m
$1.5m
$1.2m
$0.4m
$0.3m
$0.2m
$0.2m
$0.1m
$0.1m

Source: ‘Equipping and Sustaining
the Afghan National Army: NATO-
ANA Trust Fund’ (NATO Fact Sheet,

October 2010)
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The US has been by far the largest contributor to Afghanistan’s secu-
rity sector, having provided nearly $30bn to the Afghan Security
Forces Fund.2! Contributions to the ANA Trust Fund amounted to
nearly $377m as of September 2010, with substantial contributions
from Germany, Australia, the Netherlands and Norway.22 Total con-
tributions to the Law and Order Trust Fund amounted to $1.7bn as of
September 2010, with substantial contributions from the US, the EU
and Japan.Z? Many states (NATO and non-NATO) have also exported
sizeable amounts of military equipment to Afghanistan.2*

Training the Afghan National Army

Training and mentoring for the ANA, well as the planning and execu-
tion of ANA operations, is overseen by NTM-A /CSTC-A.2> Recruits
receive eight weeks of basic training, and this is followed - for
roughly one third of recruits - by five weeks of advanced combat
training. Following initial training, the international community’s
primary mechanism for mentoring the ANA is through ‘Embedded
Training Teams” (US-led) and ‘Operational Mentor and Liaison
Teams’ (led by non-US NATO partners), which live and work with
ANA units.26

Despite substantial investment and some progress, the ANA contin-
ues to suffer from shortfalls in training personnel, faulty equipment,
poor infrastructure and logistics, and high attrition rates. The devel-
opment of the ANA has been characterised by a focus on quantity
over quality, and a focus on infantry training at the expense of atten-
tion to non-combat training and the development of logistics capabili-
ties.2? A US Department of Defense report to Congress in November
2010 acknowledged that ‘logistics planning remains more of a discus-
sion topic than a tool for execution,” that partnered units were heavily
reliant on ISAF to control operations, and that staff members’ low lit-
eracy levels hindered their ability to effectively manage staff functions
and exercise command and control.2

Training the Afghan National Police

Police reform in Afghanistan was initially led by Germany, following
the division of responsibilities for security sector reform in 2002. But
the German effort was fraught with problems, and in 2003 the US
stepped up its own support for the ANP under the State Department’s
Bureau of International Narcotics and Law Enforcement Affairs (INL).
By 2004 US assistance exceeded the German program, and in 2005 - in
a move that sits awkwardly with current US policy regarding State
Department leadership of security sector reform? - the US Depart-
ment of Defense took over from the INL as the lead actor (through
NTM-A/CSTC-A) for US police training and institutional develop-
ment. Since 2007 EUPOL (which has now formally taken over from
Germany as the international lead on police training) has also pro-



‘Unfortunately the coali-
tion and international
community’s efforts
from 2003-2009 yielded
an Afghan policeman ...
who was poorly
equipped and largely
untrained, unable to
successfully conduct his
duties without signifi-
cant Coalition Force
assistance ..., and illit-
erate with only some
optional literacy train-
ing programs’.

NTM-A Commanding
General Lt Gen William
Caldwell, remarks at the
International ANP
Symposium, 26 January
2011

vided some support, with a focus on civilian policing.3* EUPOL'’s
impact has been limited, however - due primarily to the size of the
mission never having been equal to its mandate.3!

Until 2009, ISAF’s standard model for the development of the police
force was to ‘recruit a new policeman, then assign him to a police
district with the intention to train him at some future point’ - a strat-
egy referred to as ‘recruit-assign-intend to train’.32 Consequently,
there are now ‘several tens of thousands’ of police who still have not
received even the most basic training.®* Those who were trained
were put through a program that was heavily focused on military
skills, with just one week out of eight devoted to the basic civilian
policing functions of investigating crimes and upholding the rule of
law. Police emerged from the program with little knowledge of po-
licing ethics, criminal procedures, the Afghan constitution or human
rights law.34

Some improvements have been made, with training now mandatory
for all new recruits (‘recruit-train-assign”), more than 20,000 police
enrolled in literacy training, and a curriculum that includes a greater
focus on community-based policing.35 But the basic training has been
shrunk to just six weeks - or just three weeks in the case of the ALP.3¢
The basic curriculum still ‘mainly covers the use of firearms’, and is
carried out primarily by military officers with no policing back-
ground? - perhaps a reflection in part of the leading role of the US
Department of Defense (as opposed to State) in police reform. Low
literacy rates, the calibre of recruits, high attrition rates and a short-
age of international trainers continue to present major challenges.
EUPOL has attempted to provide some ongoing mentoring after the
initial six-week training, but as one informant recently told the UK’s
EU Select Committee, this is ‘not working out tremendously well”.3
The National Police Strategy acknowledges that the ANP “‘can some-
times behave in a militaristic manner, which can intimidate the popu-
lation’, and that current police activities seldom focus on traditional
policing functions.?* Most Afghans continue to view the ANP as
‘lawless armed men, rather than trusted law enforcement officials’.40

Conduct of the ANSF

At least 2,777 civilians were killed in the conflict in Afghanistan in
2010, the highest since 2001.42 And despite a perception on the part
of Afghan soldiers and police that the ANSF are not responsible for
civilian casualties, at least 10 per cent of Afghan civilians killed were
killed by their own security forces.#2 But civilian casualty statistics do
not convey the full extent of harm caused to the civilian population
by the ANSF, excluding for example children recruited into or sexu-
ally abused by the armed forces, mistreatment during detention, and
communities living in fear of government-supported community de-
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fence initiatives they see as criminal gangs. The following section
provides an overview of some of the more concerning practices en-
gaged in by the ANSF - resulting in significant distress to communi-
ties now, and at risk of escalation unless adequate accountability
mechanisms are put in place.

Night Raids

Night raids are in most cases carried out under international leader-
ship, with the participation of Afghan Special Forces. In certain cir-
cumstances the regular ANA and/or the ANP also participate in
raids. At least 102 civilians were killed in night raids in 2010, includ-
ing eight women and nine children.#3 In a three month period to-
wards the end of the year, an average of 17 night raids were carried
out each night. One in five resulted in the death of at least one occu-
pant of the raided house.#

While the past two years have seen some improvements, night raids
still in many cases involve excessive use of force, destruction and/or
theft of property, and abusive conduct towards women and chil-
dren.#5 In one particularly heinous incident in February 2010, US Spe-
cial Forces together with Afghan forces entered a private house in
Paktia province, shot and killed five civilians including three women,
and physically assaulted other family members and forced them to
stand barefoot in the cold for several hours.4

A particular concern expressed by communities is the reliance by both
international and national security forces on faulty intelligence, with
little effort made to verify information with local authorities prior to
raids. According to figures released by General Petraeus in 2010, for
every ‘targeted individual killed or captured in raids, three non-
targeted individuals were killed and another four detained.#” Also
distressing to communities is the lack of respect shown by those carry-
ing out the raids for Afghan religious and cultural values - according
to which in many areas a woman should not be seen (much less han-
dled or spoken to) by a man other than an immediate family member,
and entering a house without permission is regarded as an extreme
invasion of privacy. Tactical Directives issued by ISAF in January and
December 2010 directed that any entry into an Afghan house should
be ‘led and accomplished” by ANSF, and that raids should be con-
ducted with dignity including ‘searches of females by females’.48 But
research shows that in many cases international forces continue to
take the lead,* and with just over 1000 women in the ANSF across the
whole of the country, in many cases the questioning and searching of
women can only be carried out by men. Moreover, while a shift to-
wards ANSF leadership is a positive development, research suggests
that the ANSF are in many cases no more respectful than international
forces, and that abuses occur both with and without their presence.>



The recruitment and abuse of children

A further concern across all components of the ANSF is the recruit-
ment and abuse of children. While the GIRoA does as a matter of
policy prohibit the recruitment of children into the armed forces, the
Afghan Independent Human Rights Commission (AIHRC) reports
that in many cases the families of young boys, desperate for an
ANSF salary, bribe Ministry of Interior (Mol) verification officers to
issue false identification documents. These are rarely questioned by
officials when young boys sign up to the ANSF.5! The Secretary
General’s recent report on Children and Armed Conflict noted that
ANP recruitment campaigns had in some cases been carried out in
school compounds, and that girls and boys over the age of 16 were
being accepted into police training.52 Incidents of sexual abuse and
exploitation of boys (including the practice referred to as bacha bazzi
or ‘dancing boys’) by the ANSF have also been reported, although
the subject is so taboo that understanding the extent of the problem
is difficult.5

Mistreatment during detention

Among the most serious allegations directed at the ANSF are allega-
tions of torture and other cruel, inhuman or degrading treatment or
punishment during detention. In a survey carried out by the AIHRC
between 2006 and 2008, covering 398 detainees being held by all
components of the security forces, 98.5 per cent said that they had
been abused. Allegations included ‘punching, kicking, slapping and
humiliation’, the deprivation of sleep, food or water, beating with a
scorching bar, iron bar or police baton, and ‘flogging by cable and
electric shock.”> AIHRC also interviewed 98 law enforcement offi-
cers, less than a quarter of whom said that they used ‘the collection
of evidence and documents’ to investigate crime. 30 per cent said
that they used ‘methods based on law and logic” or “technical meth-
ods’; the remaining 40 per cent either declined to answer the ques-
tion or said that they used ‘other methods’.5

Other violations of human rights and humanitarian law

Information regarding abusive conduct on the part of the ANSF is
difficult to obtain, due in part to the absence of reporting mecha-
nisms, and in part to reluctance on the part of community members
to overtly criticise the security forces - particularly the police.5
Other alleged violations of human rights and international humani-
tarian law have been reported, however, and it is likely that the oc-
currence of such incidents is more widespread than the level of re-
porting suggests.>” In an incident in Herat province in 2010, three
Afghan soldiers allegedly attempted to rape a young girl. When she
resisted, one of the soldier’s guns ‘went off” and she was shot in the
head.®® In an incident reported to the AIHRC in Ghor province in
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mid-2010, members of the police stood by ‘laughing and clapping’ as
two women were beaten in public by local elders.5 In another inci-
dent reported to the AIHRC in 2010, a man was in a taxi on the way to
market in Kandahar when he was approached from behind by a po-
lice car. He pulled over to let the car pass, and was shot and killed by
a child sitting in the back of the police car.®0 In an incident docu-
mented by the UN in April 2010, a police officer was killed when his
vehicle was struck by an improvised explosive device in Tirin Kot.
Armed men employed by a local powerbroker affiliated with the po-
lice reportedly arrived at the suspected perpetrator’s home, killed
him, and dragged his body behind a truck.®!

In the case of the ALP, statements from communities regarding the
past criminal behaviour of recruits raise particularly serious concerns
regarding the conduct that can be expected of those same men once
brought within the structure of the ALP. Recent research in Kunduz
province found that groups described by communities as criminal
gangs were being ‘lined up’ to enter the ALP; research in Herat found
that in some communities the level of fear was such that men were
‘arming themselves against the ALP".%2 In Baghlan, former Hesb-i-
Islami commander Noor ul Haq and his men, recently recruited into
the ALP, have been accused of ‘robbing and beating villagers, break-
ing into homes at night and carrying out revenge arrests and even kill-
ings’.0

In addition to concerns regarding the criminal histories of recruits,
research indicates that in some areas ALP units are themselves en-
gaged in violations of international human rights and humanitarian
law. Elders in Baghlan province report that already the ALP has been
responsible for one kidnapping and one ‘disappearance’ following an
altercation between an individual and an ALP commander,% and
ISAF officials acknowledge that Noor ul Haq and his men have
‘beaten residents and held people in temporary detention’.¢> In Bagh-
lan, Kunduz and Herat, community members report that ‘externally
provided force and the protection offered by a badge and uniform’
have put the ALP in a position of strength as compared to the rest of
the population, and that this is frequently used to “harass previous
foes and avenge old disputes.’¢®

‘Caught in the crossfire’

Not all civilian harm caused by the ANSF is caused in violation of in-
ternational law. As in any armed conflict, civilians are caught in the
crossfire and can be killed, injured or suffer property damage even
when the conduct of military operations accords with international
humanitarian law. In 2010, 171 civilians were killed in air strikes
launched by international forces, and 45 in ‘escalation of force inci-
dents’ (international and/or national forces shooting at suspected at-



“The problem of killings
by the police and other
armed personnel acting
under the authority of
Government officials has
been largely overlooked.
... The technique is to
let time pass until the
evidence has faded and
other political concerns
have claimed the lime-
light. The matter can
then be quietly filed
away.”

Philip Alston, Special
Rapporteur on Extra-
Judicial, Arbitrary or

Summary Executions,
Press Statement, May
2008

tackers)¢” - attacks which may or may not have been carried out in
compliance with the rules of international law regarding the conduct
of hostilities. Statistics do not distinguish between civilians killed by
national and international military forces; however given the ANSF’s
relative lack of competency and professionalism, and the lack of
mechanisms in place for minimising civilian harm, there is a serious
concern that as the ANSF assume greater responsibility for combat
operations the number of civilians caught in the crossfire could in-
crease.

Lack of Accountability

Community resentment over violations of human rights and humani-
tarian law by the ANSF, as well as resentment caused by incidental
civilian harm caused during lawful combat operations, is exacerbated
by what is perceived to be an overwhelming lack of accountability.
Key issues include ambiguous and non-transparent chains of com-
mand (meaning that community members are often unable to identify
which forces were responsible for alleged misconduct); a lack of pub-
lic awareness regarding how or where to lodge a complaint; a fear of
retaliation; slow or non-existent investigation and response; the fact
that even when investigations are conducted the findings are often not
made public; and a consistent failure to provide apology, compensa-
tion or redress.

Following the night raid in Paktia province, discussed above, the bod-
ies of the victims were carried through town in protest. The Mol and
ISAF announced that a joint investigation was underway, but the
findings of the investigation have not been published.® In the case of
the young girl killed by the ANA in Herat, the corps commander ini-
tially refused to initiate an investigation, and the alleged perpetrator
was assisted to flee the area. An investigation was finally initiated
under pressure from the ANA'’s legal advisors, but there has been no
investigation into the attempted cover up.® Following the incident in
Ghor, the AIHRC lodged a complaint with the Mol, but was informed
that the authorities were unable to investigate the incident due to in-
security in the province.” Following the incident in Tirin Kot, the UN
pursued the incident both with the provincial chief of police and the
implicated powerbroker. No investigation was ever conducted.”? Nor
was there any investigation, apology or compensation following the
shooting in Kandahar.”2 AIHRC’s research on mistreatment and
abuse in law enforcement institutions found that of 171 complaints
lodged, just three per cent had been investigated, and not one had re-
sulted in prosecution.” In the case of civilian casualty incidents re-
sulting from legitimate ANSF operations, transparent investigations
are rarely conducted, and such incidents are almost never followed by
appropriate apology and redress.
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“Security forces that
abuse civilians do not
win the populace’s trust
and confidence; they may
even be a cause of the
insurgency. A compre-
hensive security force
development program
identifies and addresses
biases as well as im-
proper or corrupt prac-
tices.”

Uus Army, Counterin-
surgency, Field Manual
3-24, 2006

The lack of accountability is nowhere more pronounced than in the
case of the ALP. The theory is that ‘if an ALP member gets out of
line, the complaints will be made to the elders’, and “the elders will
then sit down with the leaders and say “this is unacceptable, you've
got to clean up your act.”7* But this theory assumes that community
members feel able to raise complaints without fear of retaliation; that
the elders act in the interests of their community and are not just
former warlords using the platform of the ALP to provide legitimacy
to their own militia; and that ALP recruits will accept the discipli-
nary measures imposed. But as one human rights worker remarks,
‘who cares about the shura? The ALP doesn’t care about the shura,
and people don’t report things to the shura, either because of fear of
retaliation, or because the shura lacks legitimacy, or just because they
know that nothing will come of it.”7> Even where the right ingredi-
ents are in place - an ALP genuinely selected by a legitimate shura
with the community’s interests at heart - a remaining question is
what the shura can do with a problem that it is unable to solve. The
theory is that shuras may refer issues to the district authorities. But
the whole premise of the ALP program is that units are stood up
where insecurity is such that regular police forces cannot be estab-
lished. And if district authorities are unable to travel to the villages,
it is difficult to see how they will support the shura in holding the
ALP to account.

Failure to combat abusive conduct on the part of the ANSF and the
climate of impunity in which such abuse takes place, or to improve
the government’s response to ‘collateral damage’, could have serious
political repercussions. It is well understood that armed opposition
groups are responsible both for the largest number of civilian casual-
ties and for the most serious violations of international human rights
and humanitarian law7¢ - but Afghan communities harbour a
strongly felt belief that their own security forces must be held to a
higher standard. As one investigator with the AIHRC explained to
Oxfam, ‘everybody knows that the Taliban abuse human rights, but
people have more hope from their own forces. And where there’s a
lot of hope, there’s a lot of blame.””” Abuses on the part of the ANSF
provoke outrage, and this outrage is exacerbated by a perceived lack
of accountability. ‘Collateral damage” similarly provokes outrage
where such incidents are not followed by appropriate investigation,
apology and redress, including the payment of adequate compensa-
tion. This undermines popular support for (and the perceived le-
gitimacy of) the GIRoA, thus undermining international efforts to
foster the development of effective governance.”

But addressing the accountability of the ANSF is not only a political
imperative; it is also a legal obligation. The remainder of this paper
describes the nature of the legal obligation of supporting states vis-a-



vis the conduct of the ANSF, and some of the steps that have been
taken to promote accountability; and recommends particular action
that can be taken by the GIRoA and the international community in
order to develop more accountable security forces.
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Under International Law

All parties to the conflict in Afghanistan are bound by the rules of in-
ternational humanitarian law applicable in non-international armed
conflict. These include: the obligation to distinguish between civilians
and combatants and to direct attacks only at combatants; the prohibi-
tion of attacks expected to cause disproportionate civilian harm; and
the requirement that in the conduct of military operations, all feasible
precautions be taken to minimise civilian harm.” Parties to the con-
flict are required to ensure special respect and protection for children,
meaning in particular that sexual abuse and the recruitment of chil-
dren into the armed forces are prohibited, and to respect the specific
protection needs of women.8® Murder, cruel or inhumane treatment,
sexual violence and arbitrary detention are also violations of interna-
tional humanitarian law.8!

The ANSF also have obligations under international human rights
law, including the obligation to respect and ensure respect for the
right to life, to freedom from torture and other cruel, inhuman or de-
grading treatment or punishment, and to freedom from arbitrary ar-
rest or detention. 52

While primary responsibility for the protection of Afghan citizens
rests with the GIRoA, under article one common to the four Geneva
Conventions, all states also have a duty to ensure respect for interna-
tional humanitarian law. As interpreted by the International Commit-
tee of the Red Cross (ICRC), this entails an obligation on the part of
states to ‘exert their influence, to the degree possible, to stop viola-
tions’ of international humanitarian law.8> The ICRC advises that in
fulfilment of this obligation, in the conduct of military operations
states should ensure that international humanitarian law is ‘translated
into measures and mechanisms’ at both the doctrinal and procedural
level; that armed forces personnel are trained in the application of in-
ternational humanitarian law; that commanders receive training
commensurate with their responsibility and that legal advisors are
available to advise commanders; that the system of individual respon-
sibility for serious violations of international humanitarian law is rig-
orously applied; and that there be visible, predictable and effective
sanctions, whether penal or disciplinary, in order to ensure respect for
international humanitarian law and to deter violations.8* Adequate
measures should also be taken to control the availability of arms and
ammunition ‘so that they do not end up in the hands of those who
may be expected to use them in violation of international humanitar-



ian law’# - meaning that states engaged in the transfer of weapons
should assess the extent to which recipient states are formally commit-
ted to respecting norms of international humanitarian law, and refuse
to transfer weapons to those who ‘fail to diligently implement preven-
tative and enforcement measures.’ s

Specific recommendations as to what this may require in the context
of Afghanistan are provided below, but suffice to note that assisting
states should ensure that appropriate vetting procedures are in place,
that ANSF personnel are adequately trained in international humani-
tarian law, and that alleged violations of international humanitarian
law result in credible, transparent investigations and prosecutions
where appropriate.

Under Domestic and Regional Law

Some international forces also have obligations under their own do-
mestic (or regional) laws to deny military assistance to security forces
with a history of human rights abuses, or where there is a risk that
such assistance may be used to aid repression or to violate interna-
tional humanitarian law. Some international forces also have obliga-
tions under domestic law (and/or policy) to report - and in some
cases to take action to prevent - violations of international humanitar-
ian law.

Restrictions on the provision of military assistance

In the case of US forces, the so-called ‘Leahy provisions’ in the annual
Foreign Operations Appropriations Acts and Defense Appropriations
Acts prohibit the provision of military assistance to any unit of the
security forces of a foreign country where there is credible evidence
that such unit has committed gross violations of human rights.8”
Gross violations of human rights, for the purposes of the legislation,
include “torture or cruel, inhuman or degrading treatment or punish-
ment” and ‘other flagrant denial of the right to life, liberty or the secu-
rity of the person’.88

The Leahy provision in the Foreign Appropriations Acts applies to
funding for weapons and training, while the corresponding provision
in the Defense Acts applies only to training. Where credible evidence
of gross human rights violations exists, assistance may nevertheless be
provided if, in the case of funds appropriated under the Foreign Op-
erations Appropriations Acts, the host country is “taking effective
measures to bring the responsible members of the security forces unit
to justice’, or in the case of funds appropriated under the Defense Ap-
propriations Acts, “all necessary corrective steps have been taken’.8
Funding for the Afghan Security Forces Fund is appropriated annu-
ally under the Defense Appropriations Act, and thus, such funding
must not be utilised to train ANSF units where there is credible evi-
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dence that the unit has committed gross violations of human rights,
unless necessary corrective steps have been taken.

In fulfilling their obligations under the Leahy provisions, State De-
partment personnel must ensure that military and law enforcement
personnel are carefully vetted prior to inclusion in Department of De-
fense-funded training programs, and that full consideration is given
to all available information relating to human rights violations. Vet-
ting procedures must ‘ascertain that no one against whom there are
credible allegations of gross violations of human rights is currently
assigned to the units in question’. Where such allegations exist, ‘cor-
rective steps’ may involve adjusting the planned activity, or removing
some of the participants.®

In light of the above discussion regarding the criminal histories of
some of those recruited into the ANP (particularly the ALP), and
compounded by the fact that vetting, while improving, has in many
instances been minimal (one ISAF official reflected that in 2008, com-
munity members were ‘basically rounded up off the street, told they
were doing cash-for-work, and then they’d turn up at the training and
told they were police’), it is difficult to see how the provision by the
US of training to at least some of these units could not have been in
breach of the Defense Appropriations Acts.

While no other states have restrictions on the provision of security as-
sistance equal to those of the US, member states of the EU are bound
by the Council’s Common Position on the exportation of military
technology and equipment. The Common Position requires member
states to “deny an export licence if there is a clear risk that the military
technology or equipment to be exported might be used for internal
repression ... [or] in the commission of serious violations of interna-
tional humanitarian law.”92

In assessing whether there is a clear risk that a proposed export might
be used for internal repression, member states are advised to consider
the current and past human rights record of the proposed ‘end-user’,
whether law enforcement agencies are trained in human rights,
whether there is impunity for human rights violations, and whether
there are independent monitoring bodies and national institutions for
the promotion or protection of human rights.% In assessing whether
there is a risk that equipment/technology might be used to commit
serious violations of international humanitarian law, questions for
consideration include: whether the state has taken action to prevent
and investigate violations of international humanitarian law; whether
the state requires its military commanders to take action against those
who have committed violations; whether the state trains its security
forces in international humanitarian law; and whether mechanisms



are in place to ensure accountability for violations of international
humanitarian law committed by the armed forces.%

ANSF activity that involves the unlawful killing or injury of civilians,
arbitrary detention or cruel, inhuman or degrading treatment or pun-
ishment may amount to serious violations of international humanitar-
ian law and/ or repression as defined by the Common Position. EU
member states are required to deny the provision of military equip-
ment or technology to the ANSEF if there is a clear risk that the equip-
ment/technology might be used in this manner.

While the term “military technology and equipment” includes instruc-
tion or training in the use of such equipment® - this does not encom-
pass general training, mentoring or institutional development for for-
eign security forces. Even if it did, the provision of training (or men-
toring, or institutional development) does not require an export li-
cence, and thus the Common Position - which sets the criteria upon
which EU member states must deny an export licence - has no appli-
cation. In other words, member states providing training to the
ANSF, either bilaterally or as part of NTM-A or EUPOL, are under no
obligation to consider the matters that they would be obliged to con-
sider if providing military equipment. As EU member states move
away from the provision of military equipment and towards a greater
focus on training and institutional development, this leaves a critical
gap in the EU’s policy framework for security sector reform.

The obligation of commanders to prevent violations of in-
ternational humanitarian law

In international armed conflicts, military commanders have a legal
obligation to take action to prevent violations of international humani-
tarian law by members of their armed forces or persons under their
control.” While there is no corresponding obligation in non-
international armed conflict, some states, including the US and Ger-
many, require members of their armed forces to comply with the full
range of obligations under international humanitarian law in all con-
flicts howsoever characterised - thus implicitly recognising the com-
mander’s obligation to take action to prevent violations of interna-
tional humanitarian law in all armed conflicts.%”

The military manuals and/or defence policies of some states also ex-
plicitly require military commanders to report and in some cases to
take action to prevent violations of international humanitarian law.
US soldiers are required to “do their best to prevent violations of the
law of war’, and to report actual or suspected violations to their supe-
rior.%® US Department of Defense policy requires that all “possible,
suspected or alleged violations’, committed by anyone, must be ‘re-
ported promptly, investigated thoroughly, and where appropriate,

21



22

remedied by corrective action.”” Commanders who obtain informa-
tion about actual or suspected violations must report through the
chain of command; and higher authorities receiving such reports must
request a formal investigation and also report up through the chain of
command.1® Department of Defense components (military depart-
ments, combatant commands, etc) are required to implement “effec-
tive programs’ (including law of war training and dissemination) to
prevent violations of the law of war; to ensure that legal advisors are
available at all levels of command; and to institute and implement
programs to comply with US reporting requirements.10! In the context
of Afghanistan, what this means in essence is that senior US military
commanders must take action to ensure that ANSF personnel who
violate international humanitarian law are either disciplined through
administrative processes or investigated and prosecuted through an
effective, functioning military justice system. The military manuals of
most other supporting states, while lacking the operational detail
found in US law and policy particularly vis-a-vis the armed forces of
foreign states, for the most part contain a general obligation on the
part of military commanders to report and in some cases to take ac-
tion to prevent violations by persons within their control.102



What's been done

While there is a long way to go, some positive steps have been taken,
both by the international community and by the Ministries of Interior
and Defence, towards enhancing the accountability of the ANSF. The
following section outlines some of the more significant initiatives -
and some of the more significant gaps.

Core Values / Codes of Conduct

Over the past year, NTM-A/CSTC-A has worked with the Afghan
Ministries of Defence and Interior (together with the UN Office on
Drugs and Crime) to develop statements of core values for both the
military and the police. In the case of the ANP, the Mol last year ap-
proved a ‘Commitment of Promise’, pursuant to which members of
the police pledge not to ‘engage in any disgraceful, dishonest or dis-
orderly conduct’ including “wilfully and purposely violating the legal
rights of any citizen’ or “torturing or subjecting another person to in-
human or degrading treatment’.1® New officers are also required to
sign an “active duty service obligation’, according to which they
pledge to respect and protect the rights of the Afghan people and to
comply with the law.14 The ANA has a draft ‘values statement” - cur-
rently awaiting the approval of the Ministry of Defence. These docu-
ments do not in themselves create new obligations (being complemen-
tary to existing disciplinary regulations) and do not have disciplinary
procedures attached to them. In the case of the ANP, a more compre-
hensive code of conduct (with disciplinary procedures attached) has
been drafted and is in the process of review. Illiteracy presents an on-
going challenge, however, with some 30 per cent of police unable to
read the code of conduct they are required to ‘read and under-
stand’.1%5 Nonetheless, the development of values statements and
codes of conduct represents a small step forward towards more ac-
countable security forces.

Complaints and Oversight Mechanisms

The past decade has seen some positive steps towards increasing
oversight of the ANSF - particularly the police. The AIHRC receives
and investigates complaints against all components of the ANSF; and
in 2005, with the support of the AIHRC, the Mol established a Gender
and Human Rights Unit to investigate allegations of gender based vio-
lence and human rights violations committed by the police. But these
existing mechanisms face a number of challenges, including a lack of
public outreach, a fear of reporting, and a serious lack of resources.
The AIHRC is yet to receive any funding from the government, and
for several months in 2010 was unable to pay its staff.106
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The 2010 National Police Strategy contains an explicit commitment to
establishing independent, external oversight of the police?” - and the
most serious effort in this regard is the EUPOL-supported police om-
budsman’s office, which sits within the AIHRC. The objective of the
ombudsman’s office is to monitor the performance of the ANP and to
investigate alleged serious violations of human rights. The initiative
is in its early stages, and it will be some time before it is possible to
assess its effectiveness. Issues to watch will include the adequacy and
sustainability of funding for the AIHRC, the political will of the Mol,
the need for a clear division of competencies between the ombuds-
man’s office and existing oversight bodies, the practical accessibility
of the ombudsman to communities in rural areas, and whether the
ombudsman is given oversight over all pillars (and sub-pillars) of the
ANP - including, critically, the ALP.

Military Justice Reform

The development of Afghanistan’s military justice system appears, on
paper, to be one of the more positive examples of progress towards
enhancing the accountability of the ANSF. The last six years have
seen the development of the Military Crimes Code, the ANA Law of
Military Courts and the Military Criminal Procedure Code, as well as
Disciplinary Regulations. The Law of Military Courts creates primary
military trial courts and a court of military appeals, and defers to the
Supreme Court of Afghanistan as its highest appellate authority.108
The system is generally regarded as ‘reasonably functional’ - with
courts, judges, prosecutors and defence counsel present and function-
ing in each of the regional commands.1%®

But while the system itself is reasonably functional, it is seriously un-
dermined by its position within the military command structure and
vulnerability to political influence. As described by a senior ISAF of-
ficial, “the system is schizophrenic; it’s basically functional for junior
ranking officials and those who aren’t connected, but has almost no
application to Lieutenant Colonels and above.”110 It’s a far cry from
the ‘effective program to prevent violations of the law of war’ re-
quired by US Department of Defense policy.

The problem is mainly to do with power and patronage, but there are
also structural issues that make the abuse of power possible. In each
of the six regional commands, there is a legal office comprised of legal
officers, defence counsel, prosecutors, judges and a criminal investiga-
tions department (CID). The legal offices report to the Corps Com-
manders. While commanders are required by law to refer crimes
committed under their command to the legal office for investiga-
tion/ prosecution, in practice this takes place at the commander’s dis-
cretion.””’  Most cases adjudicated by military courts are traffic of-
fenses, and the prosecution of senior officers is exceptionally rare.12



Under Afghan law, military courts have concurrent jurisdiction with
civilian criminal courts over offences that violate both military and
civilian criminal law?? - meaning that if the military justice system
fails to investigate/prosecute a case, the case can be pursued in the
civilian criminal courts. But this concurrent jurisdiction is not recog-
nised in practice. As described by one ISAF official, ‘the monster we
created is a self-contained military justice system which the strong-
men at the top can turn on or off.”114

The past couple of years have seen a number of positive develop-
ments. The latest version of the Military Criminal Procedure Code,
passed last June, imposes a check on the power of the Corps Com-
mander by empowering the Chief of the General Staff Legal Depart-
ment (‘GS Legal’) to authorise investigations where the Corps Com-
mander fails to do so.15 Further, in a structural change recently ap-
proved by the Ministry of Defence, the ANA regional legal offices are
to be removed from the Corps Commands and made directly ac-
countable to GS Legal. And lastly, the new ANA Code of Structure
and Authority for CID and Military Prosecutors (‘CID Law’) stipulates
that commanders are responsible for referring cases to the CID and
the prosecutor for investigation/ prosecution, that ‘no military author-
ity is entitled to interfere or influence the duties and authorities of
CID members and military prosecutors’, and that the CID and mili-
tary prosecutors are directly responsible to GS Legal.’¢ The legisla-
tion has been languishing in parliament since 2008, but once passed
will be an important step towards credible, independent investigation
and prosecution. As stated by one ISAF official, “you can’t install rule
of law if you don’t have honest, objective, independent investigators
who can’t be subjected to commander influence’.11”

Minimising ‘Collateral Damage’

Finally, some significant steps have been taken by international mili-
tary forces to minimise civilian harm caused during the course of mili-
tary operations, and to improve the international response to civilian
casualty incidents. Recent ISAF initiatives include tactical directives
restricting ‘close air support’ for ground troops in populated areas;
tactical directives regarding the conduct of night raids (including the
requirement that compensation claim forms and contact details be left
at the site); the issuance of standard operating procedures on the esca-
lation of force and the investigation of civilian casualties; ‘non-binding
guidelines” on ex-gratia payments and in-kind assistance following
civilian casualty incidents or damage to civilian property; and the
creation of a civilian casualty tracking cell.1’8 While far from perfect,
these initiatives signify an important commitment to (and an appre-
ciation of the strategic importance of) minimising civilian harm. None
of these directives, guidelines or mechanisms apply to the ANSF.
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Recommendations

As stated above, enhancing the accountability of the ANSF is both a
political imperative and a legal obligation. All states have an obliga-
tion under international law to ensure respect for international hu-
manitarian law, and some states have additional obligations flowing
from domestic and/or regional law and policy regarding security
forces they fund, train, equip, or operate alongside. All states also
have a moral obligation and strategic imperative to acknowledge and
dignify civilian harm incurred during the course of lawful opera-
tions.1? In fulfilling these obligations, and above all to ensure the pro-
tection of Afghan civilians, we recommend the following:

To the Afghan Government and the International Community:

1. Develop a procedure by which individuals put forward for in-
clusion in the ANSF are credibly and consistently vetted for
gross violations of human rights. The procedure should be
transparent, and Afghan civil society groups should be consulted
regarding the histories and reputations of individual units. In the
case of the ALP, the process of nomination by the shura is appro-
priate, however there must be appropriate inquiry into the com-
position of the shura (including consideration of ethnicity and
gender), and the calibre of nominations should be cross-checked
with a range of sources such as community elders and religious
leaders. US policies in particular should stipulate, publicly, that
where members or units of the security forces put forward for in-
clusion in military training programs have been credibly accused
of gross violations of human rights abuses but not investigated or
prosecuted, those individuals or units will be disqualified from in-
clusion in such training.

2. Improve the quality of training for the ANSF. The 2010 National
Police Strategy contains a commitment to training the police on
“human rights, the legal rights of citizens and how to behave in an
ethical manner’, and the Mol must be supported to make good on
this commitment. Training for the ANP must include sufficient
emphasis on community-based policing, good governance, the
rule of law, the accountability of police to civilians and the differ-
ing security needs of women and men; and training for the Af-
ghan Uniform Civilian Police must not be allowed to suffer as a
result of a disproportionate focus on the counter-insurgency fo-
cused Afghan National Civil Order Police and Afghan Border Po-
lice. In the case of the ANA, a directive issued by the Ministry of
Defence in early 2009 provides that all personnel must be trained
in international humanitarian law, but the operational plan to
make this happen is still under review.120 The international com-
munity should support the GIRoA to ensure that all components



‘Security forces that are
honest, impartial, and
committed to protect-
ing and serving the
entire population, oper-
ating under the rule of
law, and respecting
human rights.”

Us Army, ‘Character-
istics of Effective Host-
Nation Security
Forces’, Counterinsur-
gency, Field Manual 3-
24, 2006

of the ANSF are trained in international human rights and hu-
manitarian law as appropriate; and the ANA should be trained on
the importance of minimizing civilian harm and strictly adhering
to rules of engagement and targeting checklists. Training in Af-
ghan military law should be mandatory for senior ANA com-
manders.

Increase the number of women in the ANSF, as well as in the
design and implementation of ANSF training and mentoring
programs. Increasing the number of women in the security forces,
particularly the ANP, is essential to ensure the sensitivity and re-
sponsiveness of the security forces to the needs of Afghan men,
women and children - particularly in areas where social norms
dictate that women may only report crimes to women. The Na-
tional Police Strategy recognises that ‘gender imbalance in the po-
lice affects relationship building between the police and society’,
and aims to recruit 5,000 women into the ANP.121 But the political
will to make this happen is lacking - evidenced by a literacy re-
quirement that is substantially higher for women than for men,122
and a failure to ensure appropriate response to abuses against fe-
male police officers. Discriminatory recruitment criteria must be
revised, and systems to ensure adequate protection for women in
the police force should be developed and supported. Increasing
the number of women in training/ mentoring teams will also assist
in building a security force that allows for the safe participation of
women, and will create possibilities for the ANSF to be better
trained in understanding and responding to the differing security
needs of women and men.

Provide more substantial political and financial support to gov-
ernment institutions and mandated independent bodies that re-
ceive and investigate complaints against the ANSF, such as the
Mol’s Gender and Human Rights Unit and the AIHRC. These
bodies should be supported to raise public awareness regarding
the existence of complaints mechanisms, and to develop systems
that allow individuals to lodge complaints without fear of har-
assment or retaliation. Systems should ensure that complainants
are informed about what to expect and about how to track the
process of their complaint, and that at the end of the process, they
see results.

Ensure that ANSF personnel who abuse their authority, violate
codes of conduct or otherwise fail to fulfil their obligations un-
der Afghan or international law are transparently investigated
and appropriately disciplined and/or prosecuted. The Mol has
committed in the National Police Strategy to implementing proce-
dures to warn and punish police who ‘misuse their authority, fail
to fulfil their duties or meet the standards required of them under
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Afghan law’, and should be supported to fulfil this commitment.
In the case of the ANA, legal offices in each of the regional com-
mands must be given the independence and authority, as well as
the resources, to carry out investigations and prosecutions free
from command influence, and commanders must be made aware
of their obligations regarding the referral of criminal cases. To this
end, the passage through parliament of the CID Law must be ex-
pedited.

Enhance efforts to ensure that the conduct of ANSF personnel is
subject to independent oversight, and appropriate information
made available to the public. In the case of the ANP, there
should be an independent body tasked with monitoring, investi-
gating and reporting on police conduct - as envisaged in the Na-
tional Police Strategy. The office of the police ombudsman, if pro-
vided with the necessary political backing as well as technical and
material support, may be able to fulfil this role. The ombudsman’s
office must be independent, accessible, adequately staffed with
skilled investigators, and well coordinated with existing oversight
mechanisms. In the case of the ANA, civilian courts should be al-
lowed concurrent jurisdiction (in practice as well as in law) over
military cases that violate civilian criminal law where the circum-
stances are such that the case is unlikely to be duly processed
through the military justice system. Consideration could also be
given to empowering the Attorney General to investigate and
prosecute particular cases where the military justice system is un-
able to guarantee transparent and credible investiga-

tion/ prosecution.

Ensure that incidents resulting in civilian harm are properly
monitored and followed by credible, transparent investigations.
Specifically, the international community should support the es-
tablishment of an appropriate governmental body (such as a civil-
ian casualty tracking cell) to monitor and respond to incidents re-
sulting in civilian harm. This should include: mandatory filing of
‘spot reports” by ground troops; centralised data maintenance and
analysis by appropriately trained officers; consistent reporting to
senior commanders; and a commitment by military leadership to
immediately address points of concern. The system should over-
see investigations into civilian casualty incidents, and ensure that
affected individuals and communities are involved in the investi-
gation process and that the results (where appropriate) are made
public. It should also oversee the payment of compensation, en-
sure that affected individuals are informed of and assisted with
the process for appeal, and liaise with Afghan communities and
civil society on matters relating to civilian harm. The system



should be led by respected military officials, appropriately re-
sourced, and backed by genuine political will.

To the Afghan Government:

8.

The Afghan Ministries of Interior and Defence should make a
genuine commitment to ensuring that relevant codes of conduct
are communicated to and understood by all ANSF personnel, as
well as the public. Awareness raising campaigns (either through
specific trainings, or integration of codes of conduct into existing
trainings) should be ramped up, and must ensure that the codes
are made accessible to the illiterate majority, and the public should
also be made aware of what they can expect from their security
forces. The ANP’s code of conduct should apply to all pillars and
sub-pillars of the police force.

In consultation with international military forces and civil soci-
ety representatives, develop a uniform, consistent, transparent
procedure for the payment of compensation in the event of civil-
ian harm. Such procedure should provide for ‘on the spot’ pay-
ments as well as apology and recognition of wrongdoing where
appropriate; and should provide for a condolence fund, transpar-
ently managed and subject to stringent oversight, from which ap-
pointed ANSF commanders can draw following incidents of civil-
ian harm. This could be achieved by expanding the President’s
‘code 99’ fund for terror victims, to include all victims of the con-
flict. The payment of compensation should be monitored, and ap-
propriate information made available to the public.

To the US and the Afghan Ministry of Interior:

10.

11.

Suspend further expansion of the ALP program until appropri-
ate vetting, training and oversight can be assured, previous ini-
tiatives have been evaluated, and credible, independent moni-
toring of the program has been established. The planned expan-
sion of the ALP risks further stretching the ability of both USFOR-
A and the Mol to ensure the program’s integrity and to mitigate
the risk of the program being subverted in the interests of local
commanders. Crucially, the ALP must not be established in the
absence of a credible, tribally balanced shura comprised of re-
spected elders with genuine capacity to provide oversight; and re-
cruits must be subject to the same disciplinary regulations and
oversight mechanisms that apply to the main pillars of the ANP.
The findings (and methodology) of independent monitoring of the
program should be made available to the public.

Terminate community defence initiatives falling outside the
formal structure of the ANP, and suspend all government fund-
ing for such initiatives. This requires greater coordination be-
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tween the national and district governments regarding the roll-out
of the ALP program. In areas where non-ALP community defence
initiatives exist, the Mol should - in consultation with communi-
ties and civil society groups - ensure that the members of such
groups are disciplined/ prosecuted as appropriate, or where re-
quested by communities (and subject to the above recommenda-
tion), transitioned to ALP. USFOR-A /Mol should also step up ef-
forts to promote community understanding of the ALP program,
with a view to making it more difficult for groups not sanctioned
by the Mol to operate under the banner of ALP.

To the EU:

12.

Adopt guidelines outlining initiatives that ought to be put in
place in states hosting EU training missions so as to ensure that
these missions build the recipient state’s capacity to promote re-
spect for international human rights and humanitarian law. This
could be achieved through the development of a new EU Code of
Conduct or Common Position on security sector reform - to en-
compass the training missions of the EU (such as EUPOL) as well
as the bilateral training missions of Member States.

To all states supporting the ANSF:

13.

Develop mechanisms for improved public reporting regarding
efforts to enhance the professionalism and accountability of the
ANSF, and progress made. Such reporting should include: steps
taken to ensure appropriate vetting of recruits; length and content
of training; the establishment of oversight mechanisms; the estab-
lishment of procedures for monitoring and responding to civilian
casualty incidents; and suspected or alleged violations of human
rights or humanitarian law by the ANSF and steps taken to inves-
tigate/ prosecute. In the case of the US, this could be achieved
through an expansion of the existing reporting requirements in the
annual Defense Authorization Acts; and in other states, by requir-
ing that government progress reports to parliament include the
matters listed above and focus much more substantially on the
quality (not just the quantity) of the ANSF.



States have been pouring money into Afghanistan for nearly a decade.
For four years in a row, ISAF has been the largest UN-mandated mili-
tary operation in the world, with total troop numbers in 2010 exceed-
ing the combined global total of all UN peacekeeping operations.12
The US alone has spent $336bn on the war since 2001.12¢ But serious
efforts to strengthen the professionalism and accountability of the na-
tional security forces only really began in 2009, and even then, the
shift from an exclusive focus on force generation was slow to take ef-
fect. As acknowledged by NTM-A/CSTC-A, ‘before November 2009
there ... [was] a singular focus on quantity, recruitment and assign-
ment of soldiers and police with little or no training, paying them less
than a living wage, and an inability to properly develop leaders’.125
Today some 86 per cent of recruits are illiterate,2° and the majority of
the population regard the police in particular as ineffective, corrupt
and abusive. Civilian casualties - likely to escalate as the ANSF as-
sume increasing responsibility for combat operations - are not sys-
tematically tracked, analysed, investigated or compensated by the
government. Vetting systems allow individuals with appalling histo-
ries of human rights abuses to slip through the cracks. The UN and
human rights groups have documented a series of alleged violations
of international human rights and humanitarian law on the part of the
ANSF, including night raids carried out without adequate precautions
to protect civilians, mistreatment of detainees, extra-judicial killing,
and the recruitment and sexual abuse of children. But accountability
is seriously lacking.

The past couple of years have seen a number of positive develop-
ments. The development of codes of conduct, commitments made by
the Mol in the National Police Strategy to improve accountability, the
office of the police ombudsman, the revision of police training to in-
clude a greater focus on community-based policing, the establishment
of the ANA legal school and a legal training program for the ANP,
and structural changes in the military justice system, are all steps in
the right direction. But there is a long way to go if the security forces
that from July this year will gradually assume responsibility for the
protection of the population are to be expected to do so in a manner
that is competent, professional and accountable both to the law and to
Afghan civilians.

As troop-contributing states prepare for a phased withdrawal of in-
ternational forces in the lead up to transition, the need for appropriate
structures to enhance the accountability of the national security forces
is a moral, legal and political imperative. It’s not too late; but what is
required is genuine political commitment at the highest levels of civil-
ian and military leadership, both Afghan and international, to build
national security forces that Afghans can trust.
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