
 Key Points

•	 On 22 July 2010, the International Court of Justice (ICJ) delivered its Advisory Opinion on 
whether the unilateral declaration of independence by the Provisional Institutions of Self 
Government of Kosovo was in accordance with international law.

•	 The Court did not deliberate on the legality of the statehood of Kosovo. Its Advisory Opin-
ion addressed the declaration of independence and concluded that it was not contrary to 
general international law.

•	 The Advisory Opinion was not followed by a wave of recognition of Kosovo’s indepen-
dence (the number has increased by one from 69 to 70 during the three months since the 
release of the Opinion).

•	 The Advisory Opinion marked the third time that Serbia was disillusioned by the decisions 
of the “international community” with regard to Kosovo. 

•	 Although Belgrade might have perceived a loss, the Advisory Opinion has actually prompt-
ed the realization that Belgrade should revise its Kosovo policy. This domestic recognition 
has been followed by a more conciliatory attitude internationally.

•	 The Advisory Opinion has had no global spill-over effect on other entities declaring inde-
pendent statehood.
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Background

In 1999, following the NATO air campaign against the Fed-

eral Republic of Yugoslavia, the UN Security Council pro-

mulgated UNSC Resolution 1244, which established an in-

terim administration for the province. The text reaffirmed 

“the commitment of all Member States to the sovereignty 

and territorial integrity of the Federal Republic of Yugo-

slavia and the other States of the region, as set out in the 

Helsinki Final Act” and “the call in previous resolutions for 

substantial autonomy and meaningful self-administration 

for Kosovo”.

This commitment was to retain formal Serbian sovereignty 

over Kosovo while allowing for a significant degree of au-

tonomy. This was, however, followed by Paragraph 11 of 

Resolution 1244, which stated that this interim arrange-

ment would facilitate “a political process designed to de-

termine Kosovo’s future status”. Importantly, the resolu-

tion did not set any limits in relation to the “future status” 

of Kosovo; the implication being that this was open to po-

litical resolution. In other words, the political process could 

pursue any outcome that was agreeable to both parties 

(Serbia and Kosovo). 

Accordingly, a political process was initiated under the 

leadership of former Finnish President Martti Ahtisaari. Un-

fortunately, Ahtisaari’s efforts were to no avail. The result 

was a political stalemate; there was no realistic prospect of 

the two sides agreeing to a resolution. By February 2008, 

this impasse was abundantly clear and the political pro-

cess was abandoned. At that point, a group of Kosovo 

Albanian politicians who were key members of the Kosovo 

Provisional Institutions of Self Government issued a formal 

declaration of independence. By the time the ICJ published 

its Advisory Opinion, 69 states, including most European 

Union (see below) and NATO members, had recognized 

Kosovo as an independent state.

The Advisory Opinion

The Serbian Government rejected the declaration of in-

dependence and was determined to challenge it in law. 

In October 2008, the Serbian delegation to the United 

Nations in New York initiated a process that led to the 

General Assembly requesting an Advisory Opinion from 

the ICJ, with the intention of clarifying the situation. The 

question eventually presented to the Court by the General 

Assembly was as follows:

“Is the unilateral declaration of independence by 

the Provisional Institutions of Self Government of 

Kosovo in accordance with international law?”

This question was, however, significantly different from a 

request for an opinion on the legal status of Kosovo. Those 

who believed the Court was going to make a statement 

of some sort about the statehood of Kosovo needed to 

examine the precise wording of the question the Court 

had been asked to address. This is exactly what the Court 

did. After examining the question, in Paragraph 51 of its 

Advisory Opinion, it stated that:

“In the present case, the question posed by the 

General Assembly is clearly formulated. The ques-

tion is narrow and specific; it asks for the Court’s 

opinion on whether or not the declaration of inde-

pendence is in accordance with international law. It 

The World Factbook 2009. 

Ever since NATO’s Operation Allied Force in 1999 re-

sulted in a withdrawal of Serb forces from Kosovo 

and the establishment of governance arrangements 

for the province that included an important external pres-

ence (with UN, EU, NATO and OSCE missions) as well as 

Kosovo’s own Provisional Institutions of Self Government, 

the precise future status of Kosovo has been in doubt. Two 

extreme options were favoured by Serbia and Kosovo, re-

spectively: either for Kosovo to continue as a part of Ser-

bia or for it to achieve independent status (most likely by 

attaining statehood). On 17 February 2008, a group of 

Kosovo leaders issued a Declaration of Independence. Ser-

bia responded with a request that the UN General Assem-

bly seek an opinion on the legality of Kosovo’s action from 

the International Court of Justice (ICJ). The Court delivered 

its Opinion on 22 July 2010. What did the Court say and 

what are the political consequences of its Opinion?
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does not ask about the legal consequences of that 

decision. In particular, it does not ask whether or 

not Kosovo has achieved statehood. Nor does it ask 

about the validity or legal effects of the recognition 

of Kosovo by those States that have recognized it as 

an independent State”.

The Court then followed its usual practice in advisory cas-

es. First, it asked itself whether or not it had jurisdiction in 

the case – a key question being whether or not the Gen-

eral Assembly could pose a question on a subject about 

which the Security Council was seized.1 It concluded that 

the General Assembly could ask such a question and that 

it did have the jurisdiction to provide an opinion. Second, 

it went on to consider whether or not it would exercise 

its right to provide an opinion. With requests for advisory 

opinions, the Court is under no formal obligation to de-

liver and may choose not to do so. To decline would have 

been unusual, however, because the Court has never done 

so. Not surprisingly, it decided that it would address the 

substantial issue at the heart of the case. 

To do this the Court first asked itself whether or not dec-

larations of independence were for any reason contrary to 

general international law. The conclusion was that they 

were not. Anyone can make such a declaration and to 

do so would not breach any general rule of international 

law. In the case of Kosovo, however, the existence of a 

UNSC Resolution specifically addressing the province’s sta-

tus meant that, while general international law was not 

breached, the provisions of that resolution imposed bind-

ing obligations, including on the Provisional Institutions of 

Self Government of Kosovo. These obligations required no 

change in the status of Kosovo unless such were to be 

agreed jointly by Serbia and the people of Kosovo as part 

of a final resolution on status. 

Importantly, however, since the Court had been asked 

if the declaration of independence by the Provisional In-

stitutions of Self Government was lawful, it felt obliged 

to consider whether or not those institutions had indeed 

made the declaration. It decided that they had not. While 

undoubtedly closely associated with the Provisional Insti-

tutions, the collection of individuals responsible for the 

declaration was actually an ad hoc collection of politi-

cal leaders. Accordingly, despite their formal roles within 

the framework of Kosovo government, they did not as a 

group formally constitute the Provisional Institutions them-

selves. If they had been competent to represent the Pro-

visional Institutions, their declaration may well have been 

considered contrary to UNSC Resolution 1244. Since they 

were not the Provisional Institutions, however, were they 

bound by the terms of UNSC Resolution 1244? The Court 

answered in the negative. Its opinion on the status of the 

group declaring independence led to its ultimate conclu-

sion – that the declaration was not unlawful since it was 

contrary to neither general law, nor strictly in contraven-

tion of the Resolution.

One might be critical of the Court for having dodged the 

“real” question. One might even ask what the point of the 

whole legal process had been if that question was not ad-

dressed. Such criticisms are unfair, however. The Court is 

charged with reaching conclusions by reference to the law, 

as laid out in Article 38 of its Statute. It was asked a very 

specific question, to which it answered with due reference 

to the law. If the question was badly framed or, indeed, 

the wrong question altogether, that is by no means the 

onus of the Court. If the General Assembly had wished 

collectively to ask the Court its opinion on the status of 

Kosovo, one presumes it would have done so. It didn’t.

The Political Consequences 

As the ICJ did not take a position on the legal status of 

Kosovo, the Advisory Opinion cannot be regarded as signi-

fying either approval or disapproval of Kosovar statehood. 

There are undoubtedly many who are disappointed, hav-

ing expected the Court to offer its opinion on the status 

of Kosovo. Others would have been relieved if the Court 

had rejected the General Assembly’s request, either on ju-

risdictional grounds or by simply exercising its right to not 

provide an opinion on the question presented. 

Advisory opinions of the Court are legal and not political 

– except, of course, that in questions such as this, politi-

cal controversy is never far away. And there certainly are 

political consequences. What is the impact on both Serbia 

and Kosovo? How might the opinion affect other states 

or territorial entities currently seeking recognition of state-

hood, especially in the former Soviet space? 

Kosovo

Many in Kosovo itself predicted that following the Advi-

sory Opinion (assuming it was in Kosovo’s favour), a “wave 

of recognition of independence” would follow. This as-

sumption has proved to be incorrect. By 22 July 2010 (the 

date the Court delivered its Opinion), 69 states had recog-

nized Kosovo. At the time of writing (early October 2010) 

the figure is 70, Honduras having added itself to the list 

on 3 September. Therefore, there has been no such rush 

to recognition1. Nor has the Advisory Opinion had any 
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wider European influence in relation to other entities seek-

ing recognition, notably Abkhazia and South Ossetia. The 

number of their recognitions has not changed, remaining 

at four (or five, if one counts their reciprocal recognition).3 

One theory is that states are recognizing or withholding 

recognition for reasons unrelated to the Court’s position. 

A particular problem for Kosovo is that EU member states 

are divided over the issue. Five of the 27 member states 

(Cyprus, Greece, Romania, Slovakia, and Spain) are with-

holding their recognition, and this will continue to present 

problems for Pristina in building relations with the EU. The 

Advisory Opinion seems to have neither helped nor hin-

dered Kosovo politically. 

Serbia

In contrast, the Advisory Opinion has had a significant po-

litical impact on Serbia. The opinion represents a major 

setback for Belgrade in its effort to prevent the indepen-

dence of Kosovo. It is the latest of three such disappoint-

ments: 

- When UN Special Envoy Martti Ahtisaari was working to 

achieve a negotiated settlement, Serbia under the influ-

ence of Prime Minister Vojislav Kostunica, held the posi-

tion that as the statehood of Kosovo would be inherently 

unconstitutional, Serbia should not negotiate. As a result, 

it was not able to influence the results of that process. 

- Following the declaration of independence in February 

2008, Belgrade decided to apply sanctions on any state 

recognizing Kosovo, in order to deter states from doing 

so. Unsurprisingly, Serbia’s policy had no effect, and sanc-

tions had to be ended, not least because they damaged 

relations between Belgrade and the states recognizing 

Kosovo. 

- It was the expectation of Serbia, several times expressed 

by Foreign Minister Vuk Jeremic, that the Court would de-

clare Kosovo’s declaration of independence unlawful.

While the eventual formal loss of territory may well be 

painful and difficult to digest, this series of disappoint-

ments should be conveying a clear message to Serbia: that 

there will be no return to the status quo ante. It is possible 

that this third, and legal, disappointment for Serbia may 

serve international stability in the longer term. The signifi-

cant proportion of the Serb population which supports 

integration in Europe fully recognizes the need to accept 

that Kosovo will never return to Serbia. It wishes to put 

the Kosovo issue in the past, in order to speed up progress 

into joining mainstream Europe. The Advisory Opinion will 

hopefully contribute to both the population and the politi-

cal establishment of Serbia “liberating themselves” from 

the burden of Kosovo, which has dominated the Serbian 

political agenda since 1999.

A possible result of the Advisory Opinion is a shift in po-

litical attitudes in Serbia. In 2006 the Serbian Constitution 

was amended to accommodate a Kosovo reference in its 

preamble, to the effect that:

“The Province of Kosovo-Metohija is an integral 

part of Serbia’s territory, it has substantial autonomy 

within the sovereign state of Serbia, and given the 

position of the Province of Kosovo-Metohija, con-

stitutional obligations are placed on all state bodies 

to advocate and protect the state interests of Serbia 

and Kosovo-Metohija in relation to all internal and 

international relations . . .”4 

The Former Serbian Foreign Minister, Vuk Draskovic, now 

in the opposition party, has remarked that “Serbia can-

not… offer in negotiations with Kosovo Albanians… any-

thing that is contrary to the constitutional preamble that 

the province of Kosovo-Metohija is part of the sovereign 

state of Serbia”.5 Revision is necessary, however, and it is 

perhaps easier to propose such a revision on the part of 

the opposition party than from within the government. In-

terestingly, this process seems to have started and the Ad-

visory Opinion is certainly influencing these developments. 

The ICJ, an independent body with substantial legitimacy 

and legal authority has effectively deprived Serbia of the 

possibility of pursuing its objective via other opportunities. 

Indeed, four days after the Court delivered its Advisory 

Opinion, the Serb parliament backed a government move 

seeking new talks on Kosovo at the United Nations.6

In the meantime, in September 2010, the EU expressed 

its readiness to facilitate the process of dialogue between 

Serbia and Kosovo. EU members and Serbia co-sponsored 

a UN General Assembly Resolution. The document wel-

comed,

“the readiness of the European Union to facilitate 

a process of dialogue between the parties; the pro-

cess in itself would be a factor for peace, security 

and stability in the region, and that dialogue would 

be to promote cooperation, achieve progress on the 

path to the European Union and improve the lives 

of the people”.7

Some assume that Serbia has to reconcile with Kosovo, 

while some EU members, notably Germany and the UK, 
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request it as a precondition of the continuation of Bel-

grade’s approach to the Union, including the prospect of 

membership. The influence of Brussels is certainly signifi-

cant but attributing the change of Serbia’s attitude to that 

factor is most likely premature.8 It has much more to do 

with the realization, following the three above-mentioned 

“defeats”, that Serbia had no solution for its Kosovo prob-

lem without some limited cooperation with international 

bodies. The eleven years that have passed since Belgrade 

lost control over Pristina have certainly helped mitigate the 

expectation of the Serb population that they will regain 

sovereignty over Kosovo and Metohija.

Wider Political Impact

It is open to question whether the Advisory Opinion will 

have a noticeable impact on the wider world, especially 

Eastern Europe where Kosovo has been seen as a prec-

edent for establishing statehood through external military 

intervention. A day after Kosovo’s declaration of indepen-

dence, Serbian president Boris Tadic noted this issue at the 

UN Security Council: “Are we all aware of the precedent 

that is being set and are we aware of the catastrophic 

consequences that it may lead to?”9 In fact, the legal and 

political reality may well be different. Lawyers can point 

to the Court’s conclusion that “general international law 

contains no applicable prohibition of declarations of in-

dependence”.10 On the other hand, political analysts may 

conclude that while it is not prohibited to declare indepen-

dence, that is not the crux of the matter. Declarations of 

independence are of little consequence unless they have 

the necessary international support, be it political recogni-

tion, economic assistance or military backing. 

There seems no reason to regard Kosovo as a precedent, 

primarily because the Court did not touch upon the issue 

of statehood. Even Moscow found it necessary to point out 

that “it is crucially important that the Court has only as-

sessed Kosovo’s Declaration of Independence, underlying 

that it has not considered more widely Kosovo’s right to 

unilateral secession from Serbia.”11 Russia is in a sensitive 

situation as the epicentre of the post-Soviet space. On the 

one hand, it would be in favour of more states recognizing 

the independence of Abkhazia and South Ossetia. These 

cases are neatly juxtaposed. As the first Deputy Chairman 

of the State Duma’s International Affairs Committee said, 

“Kosovo’s self-proclaimed independence is recognized as 

normal, while the independence proclaimed by Abkhazia 

and South Ossetia is not recognized by an overwhelming 

majority of the international community.”12 On the other 

hand, Russia would not support unilateral declarations of 

independence as solutions for other territorial disputes in 

the former Soviet Union, such as Transnistria or Nagorno-

Karabakh. In fact, Moscow has discouraged both enti-

ties from pursuing the secessionist option. And it would 

strongly oppose any claim to independent statehood by 

any part of the Russian Federation. 

With this in mind, what might be the scope for future dec-

larations of independence? Rebel groups and separatist 

movements seeking independence will certainly refer to 

past arguments, which they have reason to assume, meet 

the expectations of the world at large. Following the Advi-

sory Opinion, we may see a “standardization” of the argu-

ments proffered. Two options are possible: a claim for self-

determination with an emphasis on “communal identity 

and historic continuity”; or unilateral secession without 

constitutional authorization if massive violations of human 

rights occur. 

In the case of self-determination, it is difficult to imagine 

this gaining any traction in respect of peoples who are not 

oppressed. The second scenario is more likely and might 

provide a degree of political legitimacy for secession. Rus-

sian president Dmitry Medvedev, in the context of Abkha-

zia and South Ossetia, specifically referred to the preven-

tion of genocide and the elimination of a people.

Fundamentally, the tactic of political movements seeking 

independent statehood on the basis of the right to self-

determination will not change. The effort will consist of 

two complementary elements. First, a political struggle 

based on the basis of moral (and possibly legal) arguments 

demonstrating the oppressive character of state authority. 

Second, a combination of peaceful and forceful methods 

to undermine the state that deprives the movement/seces-

sionist group of its “legitimate” claim to independence.

State formation is a natural process. The number of states 

will therefore most likely continue to increase. This will not 

happen without fights and controversies as it requires that 

existing states relinquish a part of their territory; one of the 

most difficult decisions a state may have to take.

NB: The views expressed in this paper are entirely and sole-
ly those of the authors and do not necessarily reflect the 
views of the GCSP. 
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