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Introduction

The Association of Southeast Asian Nations (ASEAN)
has reached a historic moment in its journey towards
establishing a regional human rights mechanism.
After fifteen years of discussion, dialogue, and debate
about its utility and significance for Southeast Asia,
ASEAN member states have committed themselves
to establishing the Intergovernmental Commission
on Human Rights (ICHR).! The secretary general
of ASEAN, Surin Pitsuwan, has hailed the ICHR
as an important step in implementing the letter and
spirit of the newly adopted ASEAN Charter, as well
as in paving the way for the growth of democracy
and human rights in the region.2

Yet, just how significant a step this is for the peo-
ple of Southeast Asia remains open to debate. Dis-
appointingly, the terms of reference (TOR) for the
Intergovernmental Commission on Human Rights
mandate that it focus predominantly on the promo-
tion of human rights, and limits its role to an advisory
body for the ASEAN Secretariat and member states,
rather than giving the commission independent en-
forcement powers. While several key players see the
TOR as a welcome sign that human rights are now
squarely part of the ASEAN agenda, there has also
been some backlash from leading advocates who had
hoped for a more robust and independent mecha-
nism for achieving human rights. Compounding
the concerns surrounding this lack of independence
is the fact that the terms of reference emphasize a
consensus-based approach to any decision-making
authority invested in the intergovernmental com-
mission. Given the gamut of the political spectrum
represented by ASEAN’s ten member governments,
reaching agreement on how to approach a7y human
rights issue is far from guaranteed. As one human
rights advocate put it in a recent statement to the
press, “I could never see how this group could ever
agree on anything with teeth.”

At this nascent stage in its development, and despite
these early criticisms, it is worth considering some
of the initial challenges the Intergovernmental Com-
mission on Human Rights is likely to face, and how

these challenges might be overcome. Members states’
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obligations under the ASEAN Charter and the
ICHR’s TOR also should be considered in the con-
text of ASEAN's historical trajectory, including its
promises and pitfalls, that has brought these govern-
ments to the establishment of this new commission.
There are different roles and functions that the ICHR
might consider, now and in the future. And while
the ICHR is likely to serve primarily as an advisory,
coordinating, and consultative body, it can never-
theless have an important catalytic effect on human
rights advocacy and reform in Southeast Asia. As
such, both civil society activists and reform-minded
government ministers should apply a pragmatic ap-
proach to the ICHR, utilizing it to promote further
strategic coordination on human rights issues, rather

than simply mourning its various shortfalls.

Building Consensus: ‘Constructive Engagement’
and Human Rights

The Association of Southeast Asian Nations has tra-
ditionally adopted a policy of “constructive engage-
ment” when addressing the human rights practices of
its member states. Singaporean law professor Li-ann
Thio points out that this policy “secks not to embar-
rass the object of engagement through isolation or
condemnation,” but, rather, to ensure that “change is
induced through peer pressure.” The action (and in-
action) of ASEAN’s constructive engagement policy
has generally been met with criticism from civil society
groups, many of whom view ASEAN’s human rights
stance with mistrust. These groups argue that the
policy has been used to allow the association and its
various subcommittees to ignore pervasive human
rights abuses being committed against the peoples it
purports to represent. Similarly, several non-ASEAN
governments have also criticized the approach as
being largely weak and ineffectual, particularly in
relation to ASEAN’s position on the military regime
in Burma.’

Such criticism, though, implies that ASEAN is
a monolithic whole, rather than acknowledging the
complex, multifaceted relationships that exist among
its parts. Additionally, the criticism fails to adequately
weigh the historical context through which ASEAN
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emerged to become the ten-member political entity
it is today. Until the mid-1990s, ASEAN comprised
only its five original member countries (Indonesia,
Malaysia, the Philippines, Singapore, and Thailand)
and Brunei Darussalam. These nations were largely
bound by their desire to promote regional economic
growth and prosperity, rather than by any shared
governance values. Political scientist Maria-Gabriela
Manea notes that “the interests and preferences of
ASEAN member states were derived primarily from a
corporate need to pursue further economic develop-
ment as a means of increasing national autonomy
and greater international status,” rather than from a
human rights need.¢

While there is some evidence to suggest that
ASEAN has taken a uniform approach to human
rights accountability when faced with a common op-
ponent, it would be wrong to assume from this alone
that ASEAN member states have a uniform approach
to interpreting human rights norms. Indonesia and
the Philippines, for instance, have largely been seen
as having the most vocal and proactive governments
when it comes to implementing human rights legis-
lation, but this has not necessarily translated into a
widespread respect for human rights norms. The
Vietnamese government prefers to refer to “human
security,” linking human rights to economic develop-
ment, and Laotian representatives in ASEAN meet-
ings tend to speak about human rights exclusively in
relation to gender issues.

A recent study of human rights accountability
mechanisms in Malaysia and Singapore shows that
the political dynamics in each country have greatly
impacted governmental decisions to promote human
rights, let alone enforce them. Intra-elite conflicts in
Malaysia have given rise to the institutionalization of
national human rights as a bastion against the con-
solidation of state power, and have given greater space
for nongovernmental organizations to criticize the
government’s track record on human rights issues.
Conversely, the uniformity with which Singapore’s
political elite governs has enabled its ruling People’s
Action Party to stifle discussions about the govern-
ment’s human rights record by espousing the virtues

of its prevailing meritocracy and its internal checks
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on abuses. Senior government officials have resisted
the influence of what they argue are human rights
“fanatics” who “assume that when they define what
are human rights, that decision is the decision of the
rest of humanity.””

The constructive engagement stance has tradi-
tionally been used to accommodate these differing
agendas. Yet ratification of the ASEAN Charter in
late 2008 and implementation of the new ICHR
in 2009 suggest that a new litmus test for this pol-
icy is emerging. The charter can be thought of as a
coming-of-age, conferring legal personality on ASEAN
and binding member states to an agreed set of ob-
jectives. Alongside the commitment to creating an
ASEAN human rights body under Article 14, the
charter specifically identifies “respect for and protec-
tion of human rights” as one of its core purposes
under Article 1 and “respect for fundamental free-
doms, the promotion and protection of human rights,
and the promotion and protection of social justice”
as a core principle under Article 2.8

However, in addition to creating a binding obli-
gation on member states to protect and promote
human rights, Article 2 of the charter contains a non-
interference clause.” Much like the United Nations
Charter, this clause prohibits member states from
intervening in the domestic affairs of other member
states. Yet, unlike the United Nations Charter, which
creates an exception to the principle when the en-
forcement powers of the Security Council are invoked,
the ASEAN Charter does not clearly define how such
a provision would affect the establishment of inter-
regional committees or groups, including the Inter-
governmental Commission on Human Rights. There
is no explicit attempt to allow for intervention or
interference, for instance, even at the political level,
when gross human rights violations—such as torture,
forced labor, or extermination—are committed.

The inclusion of the noninterference clause bifur-
cates the object and purpose of the ASEAN Charter,
evincing the divisions and schisms that exist among
member states, as well as their common understand-
ing of human rights. Similarly, the terms of reference
for the ICHR adopt this bifurcated approach in out-
lining its principles and purpose, and add further
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ambiguity as to whether agreement on its object and
purpose has been reached.

Yet ambiguity can be as much a friend as a foe
when interpreting legal instruments. One of the core
functions of the ICHR is “to develop an ASEAN
Human Rights Declaration with a view to estab-
lishing a framework for human rights cooperation”
through various ASEAN conventions and human
rights instruments.!0 Although the declaration is a
political statement that does not have any binding
authority, when combined with the charter and the
TOR, it may provide ICHR members with an im-
portant avenue for advocating within the ASEAN
Secretariat and its various committees that they adopt
a more robust stance on human rights violations—
particularly toward internal armed conflicts in the

region.

Establishing Complementarity and Compliance:
The Need for an ASEAN Convention on Human
Rights

A secondary issue that the ASEAN ICHR will need
to confront is how best to ensure that its work com-
plements, rather than duplicates, both the work of
international human rights treaty-monitoring bodies
and national human rights institutions already estab-
lished (or being considered) by ASEAN member states.
Similarly, the ICHR should complement the efforts
of nongovernmental organizations that are already
actively promoting and protecting human rights in
the region, rather than diminishing those efforts.

As yet, the only two conventions that have been
ratified by all ten ASEAN member states are the
Convention on the Rights of the Child and the Con-
vention on the Elimination of All Forms of Discrim-
ination Against Women. Even then, four ASEAN
countries have entered reservations to these conven-
tions, which have significantly impacted their applica-
bility within the states concerned. Singapore, for
instance, has made it clear that accession to these
conventions “does not imply the acceptance of obli-
gations going beyond the limits prescribed by its
domestic constitution,” whereas Malaysia and Brunei

Darussalam have made their obligations secondary
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to both Islamic and domestic law.!! Although other
member states have not entered reservations, this
does not mean that they have a greater commitment
toward implementing legislation to enforce the pro-
visions of the treaties. As with other issues relating to
human rights, there still appears to be no common
position on reservations in human rights treaties. Each
state deals with the issue on its own terms.

While the terms of reference for the ASEAN ICHR
envisage that it will have an external monitoring and
reporting function, this role seems somewhat limited.
While the ICHR has been given “overarching” pow-
ers to protect and promote human rights within the
ASEAN community, this responsibility is predomi-
nantly defined as encouraging intergovernmental co-
ordination and collaboration. The ICHR is tasked
with “building synergy and coherence in ASEAN’s
promotion and protection of human rights,” while,
at the same time, adopting an evolutionary approach
to the development of human rights norms and stan-
dards. The dialogue, however, should include the views
of “civil society and other stakeholders,” providing
some room for the ICHR to act as an intermediary
between advocacy groups and governments.!2

What clearly needs to be determined within the
first few years of the ICHR’s establishment is what the
legal basis for its agenda will be. Will the ICHR be
limited to coordinating the promotion and protection
of human rights only in the context of the treaties and
instruments that all ten ASEAN members have rati-
fied? If so, how will the issue of reservations be dealt
with? If the mandate of the ICHR extends beyond
this, to more general human rights concerns, how will
these issues be identified and agreed upon, and what
will be the basis for ensuring greater coordination and
compliance among states?

Although not currently anticipated by the TOR, one
way to resolve these issues would be for the ICHR to
establish a regional human rights convention, which
would clearly delineate a framework for human rights
promotion and protection that is feasible, realistic, and
agreed upon by member states. This step would also
be in keeping with the historical trend of regional
human rights bodies being created throughout the

world. Regional commissions and courts in Europe,
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Africa, and the Americas have all established legally
binding instruments for this purpose. Additionally, the
League of Arab States has most recently ratified the
Arab Charter on Human Rights, an instrument that
may provide a useful framework for comparison given
the need to consider the interaction between human
rights and Islamic law in several ASEAN countries.

There has been some resistance to an ASEAN
human rights convention from civil society groups,
which believe that focusing the ICHR’s energies on
convention drafting could provoke a return to the
“Asian values” debate at the ministerial level. During
the TOR drafting stage, for example, the minister
for Laos tried to return to this debate, much to the
chagrin of civil society. This debate, already well-
known to those working within the field of human
rights in Asia, can broadly be summarized as the
argument that human rights are inherently “Western”
and individualistic in origin, and, therefore, simply
not suited to Asian societies, where communitarian
beliefs and communal actions are prized. While it is
undoubtedly correct to say that the human rights
discourse does have its roots in Western moral and
political philosophy, the debate has tended to over-
simplify the position from both sides. As has already
been discussed, a panoply of perspectives concerning
human rights can be evidenced within Southeast
Asia alone.

In addition, Western values are not inherently in-
dividualistic, as obligations to the family, community,
and society are priorities for Western governments
as much as they are for Asian ones. As human rights
expert Anthony Langlois usefully asserts, the point is
not to reject the notion of human rights because they
derive their legitimacy from a Western tradition, but
to reconceptualize those rights as “an international
political-legal tool developed through an international
political process agreed on the importance of justice
and its expression in social and political institutions.”13
In other words, the issue of “human rights becomes
less threatening if it is perceived as a proposal for how
people of different cultures and backgrounds might
live together, as opposed to a doctrine or ideology
forced onto people in an authoritarian manner.”14

Further focus on the African Charter on Human and
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Regional Human Rights Systems

African Commission and Court of Human and
Peoples’ Rights. The African Commission of Human
and Peoples’ Rights is a quasi-judicial body tasked
with promoting and protecting human rights and col-
lective (peoples’) rights throughout the African conti-
nent, as well as interpreting the African Charter on
Human and Peoples’ Rights. It was followed by an
African Court on Human and Peoples’ Rights that
came into being on January 25, 2004, with the ratifica-
tion by 15 member states of the Protocol to the African
Charter on Human and Peoples’ Rights. The court is
located in Arusha, Tanzania.

European Court of Human Rights. The oldest regional
human rights system, the European Court of Human
Rights was established by the Council of Europe in the
immediate aftermath of World War Il. The admissibility
of applications to the court was originally assessed by
the European Commission of Human Rights, but this
was replaced by committees within the court in the late
1990s. The court is mandated to apply the European
Convention on Human Rights, which was ratified in
1954. The seat of the court is in Strasbourg, France.

Inter-American Court of Human Rights. The inter-
American system of human rights promotion and pro-
tection was founded by the Organization of American
States in Bogota, Colombia, in 1948. The Inter-
American Commission on Human Rights was created in
1959 and held its first session in 1960. It receives inde-
pendent applications to review human rights situations,
as well as observes the general human rights situation
in member states. It is complemented by the Inter-
American Court of Human Rights, which held its first
hearing on June 29-30, 1979. Its seat is in Costa Rica.

League of Arab States: Human Rights Charter. The
Council of the League of Arab States created the
Arabic Commission for Human Rights in 1968, whose
main function was to promote human rights. It has no
binding authority on Arab states. The commission sub-
sequently adopted an Arab Charter on Human Rights
in 1994, which was superseded by a new charter in
2004. It has been in force since March 15, 2008.

Peoples’” Rights and the Arab Charter on Human
Rights may again be useful references to consider,
given that both treaties incorporate non-Western
perspectives, while endeavoring to forge a path for

human rights promotion and protection.




The key will

be to ensure

that the ICHR
does not diminish
the positions of
reform-minded
individuals but,
rather, strengthens
them

In keeping with ASEAN’s step-by-step approach,
drafting a convention would provide a firm legal basis
upon which the ICHR could ground its authority,
and would ultimately provide greater scope for it
to make recommendations to member states. This,
in turn, would provide a solid foundation for civil
society to call for governmental action in the wake
of human rights violations, further strengthening its
position vis-a-vis member states and the Association

of Southeast Asian Nations.

Creating a Catalyst for Action: Leverage for

Further Reform

While nongovernmental organizations may have hoped
that the Intergovernmental Commission on Human
Rights would be able to revolutionize ASEAN’s stance
toward human rights, this seems out of kilter with
the association’s evolutionary approach to achieving
its overall mission. In this regard, the significance of
the developments of the past three years should not be
underestimated; whether they like it or not, all ten
member states have committed to an ongoing inte-
gration of human rights into the ASEAN agenda.
While the ICHR may have fairly limited authority
to ensure member states comply with human rights
norms, the commission’s very existence has the poten-
tial to provide civil society groups and independent
advocates with an important forum to lobby for their
human rights concerns.

In this regard, the experience of the inter-American
system may prove a useful and instructive example.
Like Southeast Asia, the rule of law is still solidifying
in Latin America. In certain countries, members of
the military or political parties responsible for mas-
sive, state-sponsored violations continue to hold in-
fluential positions in government. A recent study of
the enforceability of decisions of the Inter-American
Court of Human Rights revealed that a mere 11.5
percent of orders issued by the court were fully com-
plied with. Yet, at the same time, the decisions of the
court have become an important instrument for non-
governmental organizations and reform-minded in-
dependent actors lobbying the governments of the

region. !>
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Similarly, the ASEAN ICHR has the potential to
issue statements and findings that may prove to be
important catalysts for reform. While the dialogue-
based, evolutionary approach adopted in the TOR
will likely limit the role of the ICHR to having only
persuasive (rather than binding) authority on ASEAN
governments, it has the potential to trigger further
discussion on human rights issues, as well as open
avenues for further action. The key will be to ensure
that the ICHR does not obfuscate or diminish the
positions of reform-minded individuals but, rather,
strengthens them.

To take a recent example, ASEAN Secretary Gen-
eral Surin Pitsuwan made statements on behalf of
the association in July 2009 criticizing the Burmese
government’s actions against pro-democracy freedom
fighter Aung San Suu Kyii. At the time, Daw Suu
Kyii faced trial for allegedly violating the terms of
her house arrest by allowing an American to stay in
her house after he swam across a lake to her home.
Pitsuwan’s stance was unusually strong for ASEAN,
and he has since been criticized in some circles for
his remarks. The question then becomes this: would
statements like Pitsuwan’s be permissible if an ICHR
representative from the government being criticized
was given overall authority to coordinate ASEAN’s
approach to human rights issues?

If the ICHR is responsible for ensuring that a
coherent diplomatic strategy is adopted within the
ASEAN Secretariat, it may have the unwanted effect
of weakening the statements of more provocative
ministers, rather than strengthening them. This would
be a step in the wrong direction for ASEAN, and
should be avoided at all costs. As a matter of concern,
the terms of reference state that representatives of
the ICHR are accountable to their appointing gov-
ernments, rather than to the ICHR itself or ASEAN,
leaving no room for representatives to act indepen-
dently. This is further reiterated in the provisions
regarding the representatives’ responsibilities, which
only provide for them to act impartially (as opposed
to independently and impartially).

One way to circumvent the obstacle this creates
would be for representatives of the Intergovernmental

Commission on Human Rights to insist that the
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commission’s annual reports and minutes of meet-
ings be made public and accessible. This would seem
to be in keeping with the ICHR’s mandate to en-
hance public awareness of human rights. Transparency
throughout the process, while not changing outcomes
directly, would still potentially have a strong catalytic
effect, and may stimulate domestic discussions about
the positions taken by individual representatives at
the regional level. This, in and of itself, could provide

an important avenue for reform.

Conclusion

ASEAN is on the precipice of an exciting new chap-
ter in the implementation of its human rights agenda.
Despite the shortcomings facing the current struc-

ture of the newly created Intergovernmental Com-

mission on Human Rights, it is a step in the right

direction—a fact that has been ecither openly or tac-
itly accepted by many civil society advocates. While
many activists and activist-minded government minis-
ters had hoped that much more would come out of
the TOR drafting process for the ICHR, the fact that
all ten ASEAN governments have agreed to implement
even the most rudimentary of human rights commis-

sions is more progress than many would have expected
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