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Digtrust of the officia law and lack of respect for the law-maker provide important feedback
effects for the recongtruction of Mudim unofficia law in Britain. Mudims have withdrawvn from date
indtitutions and developed their own methods of dternative dispute resolution which operate both on
an offidid and unofficid levd.! Thus, many cases do not come before the courts thét is exactly in line
with the traditiond Mudim way of dedling with family maiters outside the Sate interference.

ljtihad is an activity, a struggle, and a process to discover the law from the texts and to
apply it to the set of facts awaiting decison and this activity is a very important agpect of Idam
regarding its dynamism and universdity. Yet, for the centuries, due to the severd reasons, the
neglect of this dynamism or Mudims inability to employ ijtihad, has left a number of problems
unsolved and some questions unanswvered in the Mudim socio-legd spheres. In our age, the
exigence of Mudims in non-Mudim environments has forced Mudims to resuscitate ijtihad in the
face of new problems where Mudims have no longer been living in their ssfe Mudim Gemenschaft
environments to employ traditiond Mudim law. They have had to solve their problemsin totaly new
contexts. By employing takhayyur, Mudims in England have been exercisng a neo-ijtihad in
darura times. Asis known, family life, and thus family law, is an important aspect of Mudim life and
Mudims in England have recondructed their Mudim family laws, dbeit unofficidly, to the effect of

credting a‘Mudim legd plurdism’ 2 In this legally plurdist Muslim scenario, new ijtihads have been
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needed on the issues of marriage and divorce. In tune with the modern times, thistime it is ijtihad
committees (shari’ a courtsin our case) that exercise ijtihad not mujtahids.® This paper focuses on
such a shari’a court, the Idamic Shari’a Council. First, we need to look very shortly at the
discussons surrounding the issue of ijtihad.
Neo-ijtihad and takhayyur

Idam demands full dlegiance from a person, once he has chosen to embrace it. Law is an
essentid and a centrd part of a Mudim's rdigion. Thus, many Mudims in both Mudim and non-
Mudim polities relate themsalves to the shariah rather than to legidation of particular countries.
Shariah is a source of legd plurdism in our age. Furthermore, legd plurdism inherent within Idam
mantans such a legdly plurd society even within a Mudim environment. Law in Mudim
understanding is a system of meanings and a culturd code for interpreting the world. It “represents
an order which governs dl spheres of life, in which... even the rules of protocol and etiquette are of a

"4 Scholars such as Lawrence Rosen thus conceive Mudim law as culture® As Mudim

legd nature.
legd plurdism is inevitable, even in non-Mudim spheres, regardiess of any officid non-recognition
and as non-recognition does not make Mudim law disgppear, discussons regarding ijtihad and
tajdid will ill be rdevant wherever Mudimslive.

ljtihad is an activity, a struggle, and a process to discover the law from the texts and to
aoply it to the set of facts awaiting decison. Thereisno ijtihad within an explicit rule in the texts. In
Idamic legd theory, ijtihad has been seen indispensable as it is “the only means by which Mudims
could determine to what degree their acts were acceptable to God”.°

Since culture must be concelved as law in Mudim underganding and life, any discusson of

change, transformation or renewa inevitably would be intermingled with the discussons surrounding

ijtihad. Thus, any new discourse is directly or indirectly a result of anew ijtihad and this does not
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have to be in the field of ‘law’ only, as drictly defined and understood by legd modernity. That is
why, especidly after the decline of Mudim power and advance of the West and its hegemony,
Muslim advocates of renewa and reformers have argued for areturn to the right to exercise ijtihad’
to facilitate reinterpretation and renew the Iamic heritage®

Mogt of these responses in the late nineteenth and early twentieth centuries to the impact of
the West on Mudim societies resulted in subgtantid attempts to reinterpret Idam to meet the
changing circumatances of Mudim life. The purpose of ijtihad was a return to a purified Idam.®
Modernigs, revivdigs and Mudim activigts stress the dynamism, flexibility, and adeptability that
characterized the early development of Idam. They argue for internd renewd through ijtihad and
selective adaptation (Idamization) of Western ideas and technology. Severd Mudim scholars have
sought to demondrate a clearer understanding of the origins and development of shariah that
provides grounds for ongoing reinterpretation and renewa to meet the needs of changing Mudim
societies.

Classcd Mudim jurisorudence has provided room for choosing minority interpretations or
another madhhab’ s view to resolve a particular problem under the heading of takhayyur or takhyir
or tarjih: Eclecticism, sdlection or preference from among the opinions of the different schools of
law or the views of individua scholars within the schools™® Takhayyur refers to the right of an
individua Mudim to sdlect and follow the teaching of a madhhab other than his own with regard to
apaticular issue. Itisorigindly an act of taglid.

The modern-day Mudim scholars are of the opinion that under darura (necessity, apressng
difficulty) takhayyur is permissible (halal, mubah).”* However, a mgjority of them emphasize that
surfing is only hald if there is a condition of darura.? Injunctions of Idam are related to a grest

extent to the consciousness and psychology of individuds. In secular environments where Idamic
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laws are not enforced by a date this is more so. Thus psychology is not a minor issue and must be
thoroughly taken into account especidly in the context of takhayyur when psychologicd comfort
maybe disturbed. Definition of daruraisamagor issuein this regard.

Darura is a comprehensive concept that covers dl figh rulings™ This concept developed
within Idamic jurisprudence to facilitate and alow for actions which are normaly forbidden.™ Its
exigence can lift a prohibition or a compulsory act. When there is darura, a mufti may issue a
fatwa in accordance with the ruling of agiven mujtahid most suitable for the circumstance at hand.

To decideif darura exigts is not arbitrary. There are certain borderlines and conditions to
decide if it redly exists™ If a vitd interest needs to be protected, this condition is called darura.
Vitd interests as usudly liged in usul al-figh maybe rdated to the following: religion (din), person
(nafs), offspring (hadl), property (mal), or reason (aql). In such serious contexts there is a well-
known legd maxim gating “necessty lifts prohibition” (@l-darura tubihu |-mahdhurat). A strict
definition of darura puts that a primary necessity is one of an emergency kind, where on€e's life or
circumstance is threatened. An exception made to protect a ‘vital interest’ (darura) cannot exceed
the minimum necessary to obviate harm to that interest. If there is no permissble dternative, darura
exigds. The condition of darura must be exigent a the present time; a future possble darura
condition has no legd weight.*®

The dissolution of madhhab boundaries judtified by a modified underganding of takhayyur
can be obsarved in some Mudim countries legidative atempts of modernizing their societies by
resructuring Mudim laws. This right of individud Mudims was adopted in Mudim countries in draft
legidation to judtify the sdection of one legd doctrine from among divergent opinions of the four
Sunni madhhabs. Takhayyur has been the most notable bass for reforms especidly in the family

law fidd."” The Ottoman Family Rights Law (OFRL) of 1917 is the first officid Mudim law whose
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provisions have been derived from Idamic law without conformity to any particular madhhab.™® In
the Pakistani context, the Mudim Family Laws Ordinance (MFLO) of 1961 is another example. In
the country, the locdly prevaent forms of Idamic family law were reformed through a modern
legidative process, ether by subjecting some of the ingtitutions of Idamic law to certain regulatory
measures or by making use of takhayyur in drawing up a piece of legidation.”® This usage of
takhayyur departs from the traditional understanding in which takhayyur was the right of the
individud Mudim in a specific case and not that of a government in legidaing changes for dl
Mudims®

Preiminary observations and anecdotd evidence suggest that today dates in the officid
sphere and individuas, figh scholars and some inditutions in the unofficid relm employ takhayyur.
A dose scrutiny of contemporary literature on Idamic jurisorudence and figh will show that one can
now see many examples of takhayyur, fatwas based on takhayyur and suggestions for its usage®
In the socio-legd sphere, by employing takhayyur, Mudim individuds, inditutions and dates
navigate across officia and unofficid laws. In other words, they surf on the inter-madhhab-net.
Unofficial Mudim lawsin England

There are more than one and a haf million Mudims in Britain. Idam is now the second
religion of the country in terms of the number of adherents. As a result of the process of ‘chain
migration’, it has become possble for Mudims to more or less recongtruct ther traditiona milieusin
Britain. They are, thus, able to a condderable degree to avoid officidldom and set up internd
regulatory frameworks.

There is no doubt that most Mudims see Idam as a comprehensive syslem of norms and laws

that affect many if not dl agpects of their dally lives. Mot of them see Western society as amless

and rootless, marred by increasing vandalism, crime, juvenile delinquency, the collgpse of marriages,
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growing numbers of illegitimate children, and near congtant stress and anxiety. They view Idam as
the pogitive dternative.

In the English law context, Mudim law as areligious law can have the status of mord but not
legd rules, in civil as wdl asin public law.”? Mudims are therefore subject to the same rules as
other inhabitants of the country concerned.?® As aresult, athough it has been established through the
case law that members of Judaism and Sikhism are fully protected under the Race Relaions Act, no
such protection exists for other members of other faiths®*

As a reault, there has been widespread dienation from the state among them. Lack of
regponsiveness of the English system to the expectations of Mudims "may to avery large extent have
been responsible for the now commonly observed phenomenon of ‘avoidance reaction™. > Mudims,
thus, try not to get involved with the officid legd system whilst they are "expected to learn and
follow the rules of English law as part of their adaptation process'.

In England, Mudims enjoy a relaively high degree of rdigious and culturd autonomy. They
have adapted and continually reinterpreted their vaues and lifestyles for their new settings. Mudims
in Britain, to borrow Ballard's phrase?®’ have tried to construct ‘a home away from home (desh
pardesh)’ to be part of British society and to keep their culture. Laws and customs of Mudims are
dill dive. Thus, Muslims along with other ethnic minorities are not using the English legal
system as they are expected to.”® Research has shown that that many important
disputes among them never come before the official courts.”® Unofficial Muslim law
has been applied in non-dispute situations of everyday lives of Muslims. Many disputes
among Mudims in Britain are sttled in the context of informa family or community conciliation.®
Senior members of the families or community leaders take ther place in informa conciliaion

processes. On this, Jones and Gnanpala write that:
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Ethnic minorities have undersandably responded to the lack of
gppreciation of their customs by closing in on themsalves and operating
outsde the traditiond legd system. Asssed by the gradud
development of organized networks of community and communications
sructures, focused around religious and community centers, ethnic
minority groups have evolved sdf-regulatory obligation systems which
are gpplicable and understandable to themsalves. Senior members of
the community or religious leaders are sometimes brought in to manage
these obligations and regulatory procedures but there is dso much
informality and a search for ‘righteousness on a case-by-case basis.
Over time, this process has resulted in the organic development of
customs and specific persond laws of ethnic minorities in Britain, which
may avoid officid channels and the officid legd processes. This can be
seen in areas such as marriage, divorce, dowry, gift-giving, parenta
discipling, trandfer of property and child care. Though customary
arbitration procedures may not fit in with western legd system, thar
decisons are generdly honoured and implemented through a mix of

sanctions and ostracism.®!

The exigence of unofficid laws is darkly observable in the fidd of family laws, especidly
marriage and divorce issues of Mudims.
Unofficial nikah and talaqg in England

Mudims, dong with the other Asan communities, adapted to English law in such a way that

concern for their traditional obligation systems has not been abandoned dtogether. They managed to
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build the requirements of English law into ther traditiond legd systems. At the same time they dso
see the necessity of following the lex loci. Now, a new hybrid unofficid law has been emerging as a
result of the dynamic interaction between the English law and the Mudim law, which Pearl and
Menski now refer to as angrezi shariat.* Mudims, conscioudy or not, developed this new hybrid
rule sysem, which amagamates the rules of Mudim law and of English law. Therefore, this new
hybrid law has become the new Mudim law of the English soil.

Idamic law does not distinguish between civil and rdigious marriages. However, the date in
England wishes to supervise the actud process of civil marriage in order to prevent fraud and.
Should ardligious ceremony take place in England without fulfilling the preliminary civil requirements,
the officid law will not recognise this marriage as legdly vdid. If a avil ceremony in an English
register office is followed by ardigious ceremony in an unregistered building, the religious ceremony
does not supersede or invdidate the civil ceremony and is not registered as a marriage in any
marriage register book.* In other words, the civil ceremony is the only marriage which English law
recognises. An unregistered Mudim marriage will be void even if the parties knowingly and wilfully
contracted the marriage.®* However, it is not clear what the law’s approach will be when the parties
marry in this form believing that they are contracting a vaid marriage according to both their rdigious
tradition and English law.®

Until 1990, Mudims and other ethnic minorities could only mary in a register office or a
registered building.® A registered building needed to be a separate building certified under the

Places of Worship Regidration Act, 1855 as a place for worship only. Thus, dthough Chrigians

could use churches according to this rule, most Mudims could not have solemnised their marriages
officidly in a mosgue or community centre and public places, Snce most mosgues are not separate

buildings but are cultura centres used for different purposes, such as community events and public
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meetings, they are more like community centres and these places are not separate places for
worship. However, an adjustment was made in easing the requirement that there must be a separate
building in order for a place of worship to be qudified as a regigered building. The Marriage

(Regidration of Buildings) Act, 1990 and the Marriage Act, 1994 are two recent amendmentsin the

Marriage Act, 1949 that alow buildings to become registered as ‘ gpproved premises where avdid
registration can take place.

Some mosques, rather than having present an officid of the loca regidry office a the
ceremony, have sought recognition for one of their own officids to act on behdf of the regidry. In
such cases, a fully legdised marriage can be performed by a Mudim officid according to both
Mudim law and the English law, an interesting feature of plurd legd redity.

Another problem regarding Mudim marriage is the attendance of the couple. According to
Mudim law, a marriage is cgpable of being effected by an exchange of declarations between
representatives (wakil) of the couple acting on their behdf. In Mudim ceremonies, one often finds
the couple in separate rooms, making the declaration separately. Such marriages would not be vaid
under the English law, the bride and bridegroom have to attend in person and exchange their vows
using a standard form of words.*’

Solemnisation of marriages according to Mudim law was so evident that socid scientists have
darted to observe this phenomenon among Mudims in Britain since 1950s. Earlier research in the
late 1950s showed that Mudimsin Britain had three types of marriages: the first is alegdised British
marriage, the second is a Mudim form of marriage and the third is the relationship known as
common-law marriage.® In these years, couples started to observe both English and Muglim laws,
for two reasons. Fird, some Mudim couples formerly married by a regisrar later, for reigious

reasons submitted to a nikah as well. Secondly, spouses who had a nikah only might ask thet the
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union be ratified by an officid marriage as wdl, so as to safeguard the family’s and prospective
children’s gatus. After an initid period of insecurity, when some unregistered ASan marriages in
Britain had been abused, communities quickly learned the lex loci and congtructed their new rulesin
these matters. Virtudly al Adans have now ‘leant the law' and regiser their marriages in
accordance with English law. Recent research has confirmed that “the regigtration ceremony of
English law has been built into the cusomary ‘Asan’ paiterns of marriage solemnisation in such a
way that it condtitutes something like an engagement in the eyes of the ‘Adan’ spouses and their

families”.* The spouses might be married under the officia law, yet will not be counted as married in
the eyes of the community and they will abgain from sexud intercourse till they get maried
religioudy as wdl. Only &fter the rdigious marriage will they be able to consummate their marriages.

Otherwise, their marriage would be regarded as sinful and illegitimate from a religious and culturd

pergoective. This indicates that it is the religious marriage that determines the nature of the
relationship and is perceived as dominant; the officid one is only seen as mere formdity which is
imposed by the state.*°

Now, most Mudims in England register their marriage first because of concerns of izzat,

knowing that the couple are not actudly fully married till the completion of the nikah. In that way,

they prevent the groom’'s possible abuse of the socio-legd Stuation of the Mudim minority by just
walking away after the first night. It is obvious that there are some potential dangers of abuse a the
expense of women in that type of marriage, since there is no recognition by the officid authority.** If
the man wants to leave and waks away, the woman would have no rights whatsoever before the
courts under the officid law. After losang her virginity, which is very important in Mudim culture, she
would have to face difficulties in getting remarried. Even worse, if she has a baby from the previous

relaionship, the remarriage option would be more difficult.
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Thetota picture is that, under this British Mudim law if a Mudim couple want to marry, they
will actudly marry twice. Thus, they meet the requirements of both Mudim law and the English law.
In addition, they fortify the strength of nikah by incorporating officid legd rules into their unofficid
laws.

According to Mudim law, the state has nothing to do with marriage but in modern legd
systems due to severa reasons states claim authority to interfere and to supervise marriages™ At
this point, a number of problems arise between the officid law and unofficid Mudim law. Yet
Mudims have reconciled these conflicting points by developing angrezi shariat rules. Hamilton
writes that Mudim couples have become accusomed to marrying first in acivil ceremony, to ensure
compliance with the with civil marriage laws, then attending a the mosque for anikah.”

Marriage under Idam, in contrast to Hinduism, Skhism, and Chridtianity, is not regarded as a
sacrament but as a civil contract. Idamic law recognises divorces and makes some provisons for
divorce in such circumstances. Although permitted, divorce tends to be strongly discouraged and
disapproved of socidly, and the families involved try to do al they can to improve the Stuation.
Among Mudims divorce is seen as alast resort, to be adopted only when dl other remediesfail.

In Mudim law, divorce can be obtained in a number of extrajudicid ways. Talaq is a
unilaterd repudiation by the husband, khul is the divorce a the instance of the wife with or without
the husband’'s agreement and on the bagis that she will forego her right to dower. Mubaraat is
divorce by mutual consent. However, in English law there is merdly one way of divorce which is
through a decree granted by a court of civil jurisdiction on the ground that the marriage has
irretrievably broken down.*

It has been laid down explicitly snce 1973 that no extrajudicid divorce shdl be recognised in

English law.” Y, it is becoming increasingly apparent that the traditional patterns of divorce have
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not been abandoned by Mudims in England. Secular divorce is not regarded as sufficient to

dissolve amarriage in the eyes of Mudims. Poulter summarizes the officid position regarding talaq:

...divorce by repudiation, in the Idamic world a any rate, is clearly
discriminatory againgt the wives. Tdags are however, countenanced by
the Mudim fath and in 0 far as any improvement in the datus of
married women in this regard is concerned one must clearly look
principaly to the countries concerned for Sgnificant reforms. A sart has
been made in some of them, such as Tunisa, Pakistan and Bangladesh,
but it would be presumptuous to imagine that English law can make a
red contribution in this direction smply by denying vdidity to the smdl
numbers of taag divorces which might occur in this country. Even <o,
to authorise the pronouncement of talags here would seem to run
counter to prevailing attitudes towards sexud equdity in marriage and
could wel involve a violation of the UK’s internationd obligations to
repect human rights... On the other hand, refusal to authorise talagsin
England would nat, it is thought, violate the rdigious freedom of
Mudims snce there is obvioudy nothing in Idamic doctrine which

actually reguires aman to put away hiswife in this manner.*®

In short, having married twice, Mudims have dso learnt to divorce twice. This process is
feclitated by the increesingly informa nature of English divorce law itsdf. Almost 98% of dl
divorces in English law are undefended and effected by means of what is cdled the 'specid
procedure. This flexible procedure has dlowed Mudims in Britan to maintan their cusomary

procedures of divorce amost unmodified. Y et, the British state’s hesitation to recognize the
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socio-legal reality of Muslim legal pluralism has caused a number of problems for the
community. These problems have paved the way for the emergence of the informd
shari’a courts. The Idamic Shari'a Council (ISC) is such an example of the concerted efforts to
face challenges by the life*’
Need for anew ijtihad and theshari’a courts

Inaction on the part of the Sate, while reigious leaders recognized the gravity of the problem,
had led to concerted efforts from within the Mudim communities to address certain practica issues.
Having recognized that the officid legal system has hesitated to solve their disputes in the context of
[damic family law, Mudims have established informal conciliation mechanisms. I1SC literature clearly
indicates the reluctance of the officid law to recognize and solve ther problems as the reason of its

establishment:

In the past, some Mudim organizations have cdled upon the legidative
authoritiesin the UK to take into congderation the Idamic point of view
in their legidation, but the response was disgppointing indeed. The
answer was clearly unequivocal: one country, one law!*®

On the establishment of the ISC, Shah-Kazemi writes that:

According to the Shariah, every Mudim community, however smdl its
Sze, mus be regulated, as far as possble, by Idamic legd norms,
appropriately interpreted and applied by the most knowledgesble
scholars resding in the community. The phenomenon of Mudim
Minority communities living in a non-Mudim land has its ealies
precedent in the migration to Abyssinia of a gropu of Mudims at the

behest of the Prophet himsdlf. Thus, one finds the imam Abu Hanifa (d.
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798 C.E.) specifying that in non-Mudim lands, Mudims are obliged to
gppoint a person to act as a guide in respect of religious issues, legd
guestions and socid disputes. The establishment of the MLSC (SC)
fdls under the category of ‘public interest’ (maslahah), its am being to
protect the five essentid vaues stated above: rdigion, life, intellect,
lineage, property... On this basis the MLSC is able not only act as a
Qadi would in resolving disputes regarding the dissolution of marriage
contracts, but it is dso able to perform the advisory role that the Qadi
offers by mediating in intrafamilid and intra-community conflicts, as
well as give opinions about forma rules governing the vdidity of such

legal procedures as marriages and divorces.

One of the areas that forced the Mudims in England to act is talag. Talaq is Hill very
important for the Mugim mind and for the community. In both Idam and Judaism, in order to
remarry, awoman must obtain areligious decree of divorce. Under Jewish law, the wife must obtain
aget, in Idamic law, ardigious divorce must be accomplished in one of the ways of talag, khul or
mubaraat. If the woman is not religioudy divorced from her husband, it does not matter thet sheis
divorced under the civil law, in the eyes of the community her remarriage will be regarded as
adulterous and any possible offspring will be illegitimate since it is not dlowed under the rdigious
law. So, in redity, until the religious divorce is obtained, the civil divorce remains ineffective because
one party isunable to remarry.

If the woman is not religioudy divorced from her husband, it does not matter that she is
divorced under the civil law, in the eyes of the community her remarriage will be regarded as

adulterous and any possible offspring will be illegitimate since it is not dlowed under the rdigious

AltAarnativines Turlsich TAanirnal AfF lntArnatianal DAlAatiAane /Al D9 NlAa 1 Eall 29NND 12N



law. So, in redity, until the religious divorce is obtained, the civil divorce remains ineffective because
one paty is unable to remarry. In that context, the main problem is the occurrence of limping
marriages which are those marriages recognised in some jurisdictions as having been vdidly
dissolved, but in other jurisdictions as still subsisting. Sometimes, capricious husbands divorce their
wives officidly but do not want to pronounce talaq or deliver the get to prevent the women
remarrying.>* The blackmailing of these unscrupulous husbands has led to some cases, knowing the
vaue placed on a rdigious divorce by their wives, such men have used thelr power to grant or
withhold divorce to negotiate favourable settlements on the issue of finance, property or rdating to
children. Badawi highlights the problem of limping marriages among Mudimsin Britain:>®

A common problem was that you get awoman seeking a divorce in the

courts and obtaining it. She becomes, therefore digible for remarriage

in accordance with the civil law, but her husband has not given her a

taaq which is the prerogative of the husband within an ordinary

contract of marriage so that the woman becomes unmarried according

to the civil law but ill married according to the Shari'a law. The man

could remarry according to the civil law and according to Sharialaw as

well, sinceit is open to him to have a polygamous marriage.>

It has been largely accepted that limping marriages cause hardship to the women, and "the

potential for great bitterness between the spouses'.> The ultimate outcome is "acute misery and
frugration".®® It is abundantly clear that the state's non-recognition does not prevent the
discriminatory practice®” This situation hes led Mudims to reconcile their divorce problems
themselves by establishing informd shari’ a courts or bodies such as the ISC. There are many cases

that are dedlt with by unofficia Mudim legd mechanisms™
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One of the objectives of the ISC is "establishing a bench to operate as court of Idamic Shari'a
and to make decisions on matters of Mudim family law referred to it".® The I1SC is a quas-Idamic
court thet gpplies Idamic rules to ded with "the problems facing Mudim families as a result of
obtaining judgments in their favor from non-Idamic courts in the country, but not having the sanction
of the Idamic Shari'a’.®

A characterigtic feature of the work of the ISC isits eclectic gpproach to Mudim law. It is not
tied to any particular madhhab and is prepared to offer the parties the benefits of any madhhab
which suits their particular need regardless of whether this conforms to the school prevailing in their
country of origin, domidile, or nationdity.®* The Council's verdicts are "based upon rulings derived
from the main four schools of thought together with other sources within the Sunni Tradition, as well
asthe Literalist School".®? Scholars at the Council are from "al major schools of thought among the
Sunnis'.® The 1SC Coundil has called upon the wider heritage of Muslim law to avoid the difficulties
faced by Mudims. Sometimes, they have chosen minority interpretations or views to resolve a
conflict by employing takhayyur.

The ISC interprets Mudim law according to the needs of the Mudim community in Britain.®*
For ingtance, if a woman seeks divorce, she must have a vaid reason. Woman who wants divorce
applies in writing to the Council. Then the Council tries to contact the husband 3 times a monthly
intervals and advertise in aloca newspaper. If they contact him they try to reconcile the Situation if
they fail to reconcile then they apply khula.®® This divorce nullifies the ISamic marriage only.
Obvioudy, khula right is not within the Hanafi madhhab.®® If the husband is missing, or if the
husband suffers certain physica defects, or when the wife embraces Idam but the husband refuses
to do o after the waiting period being notified of the change, or when the husband ill treats the wife

or falsto perform his marital obligations or does not maintain her, in spite of having the means to do
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30, or when the husband does not or refuses to comply with the judge's order to divorce his wife for
one of the mentioned reasons, then they grant her the divorce®” Most of these are not in Handfi
madhhab ether. This is nothing but a new ijtihad, exercised in the face of the necessities and
demands of dynamic Mudim lifein England.

Conclusion

Mudimsin England have not abandoned their religious laws in favour of thelex loci and found
way’s to reconstruct it under the conditions of asr al-darura®, paving the way for a new Mudim
legd plurdism and that the unofficid shari’a courts in England are now the places where new
ijtihads take place, showing the dynamic character of Mudims and their unofficid laws. Although
nobody would flag it as such, the decisions taken by these shari’a courts exemplify
modern takhayyur and new ijtihad, slowly paving the way for a new figh for the
Muslim minority. Thus, forgetting about the simmering and heated discussions on the
opening of the gate of ijtihad, in practical life under the conditions of asr al-darura,
Muslims in England have been exercising ijtihad, maybe showing the irrelevancy of
theoretical discussions.

The 1SC case shows remarkably that a quiet process of legd restructuring is being achieved
from within the community. This will inevitably have wider implications on the future of Mudim laws
in Britain. While it would be darmigt to spesk of a parald Mudim court Sructure in Britain, there is
much evidence that many disputes anong Mudims are settled in the context of such unofficid
community concliaion. These Mudim community agencies are well placed to resolve family
problems through the process of counsdlling, mediation, and arbitration and could often be the first

post of cdl for those in difficult. Indeed, the ISC asserts that dthough it is not legaly recognised by
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the authoritiesin the UK, it is dready established, and is gradudly gaining ground among the Mudim
community.

It is asserted thet in the age of specidization, the possibility of any individua possessing dl the
qudification of a mujtahid is doubtful, thus a collective group of mujtahids become specidids in
the required fields® these committees should be congisting of scholars from different subject areas
and consult on particular issues; the committees should also use dl technologicd advance of the age,
including computers, inter-net, CD-ROMs and so on.” Karaman underlines that this is aready
taking place.”* In Gilen's view, normally, states should establish these committees as a service to
society, giving the example of such a committee of the Directorate of Rdligious Affairs in Turkey.”
Yet if agtate failsto do this, Mugims should employ divil ijtihad.” Today, in the Mudim world it is
possble to see some divil ijtihad activities™ New studies, researches, theses and academic
products in the rdevant fidds made in the universties (such as Internationd Idamic Universty
Idamabad), research centers, pious endowments and charities are based on either individua or
collective (jamai) ijtihad and these are civil aswell.” Aswe saw, shari’ a courtsin England employ
ijtihad.

Neo-ijtihad in England has five important aspects. Firg, it is exercised in a non-Mudim
environment. Second, it is unofficia and not recognized by the state but tolerated to a certain extent.
Third, new hybrid Mudim laws have been dynamicdly created in practicd life Stuaions. Fourth, the
traditionad Mudim laws are not disregarded or disrespected but re-interpreted. Thus, neo-ijtihad in
England is neither modernist nor reformist but tajdidi. Fifth, ijtihad committees but not individuds
exerciseijtihad.

It is important, at this point, to underscore that this socio-legd redity must be cosdy

monitored both by Mudims scholars and the legd system to secure a hedthy future for the Mudims
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who are, definitely, here to stay. It is dso scholars duty to research the Mudim legd plurdism and

its consequences in red life other than marriage issues and to develop asociology of figh.

* Law Department, SOAS, University of London. ihsanyilmaz@yahoo.com
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