Building the Rule of Law and Establishing
Accountability for Atrocities in the
Aftermath of Conflict

by Louis Aucoin

As places like Iraq and Afghanistan dominate the news, perhaps never before has
post-conflict reconstruction assumed greater importance. As the resources of
countries around the globe are invested in these and other conflict and post-conflict
situations, it has become increasingly clear that the establishment of the rule of law
is essential to the success of these efforts. In fact, the authorities have begun to
recognize that the failure to prioritize the rule of law has been one of the chief
failings of recent post-conflict missions.!

In the Secretary-General of the United Nations’ August 2004 report entitled
“The rule of law and transitional justice in post-conflict societies,” Kofi Annan has
defined the rule of law as:

a principle of governance in which all persons, institutions and entities, public and private,
including the State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with international human
rights norms and standards. 1t requires, as well, measures to ensure adberence to the
principles of supremacy of law, equality before the law, accountability to the law, fairness in
the application of the law, separation of powers, participation in decision-making, legal
certainty, avoidance of arbitrariness and procedure and legal transparency.?

In the past few decades, international and local actors have been working
separately and together to foster all of these aspects of the rule of law in countries
where it has been destroyed by conflict. There are now a number of activities that
have emerged as standard strategies for the promotion of rule of law and transitional
justice in post-conflict societies. New lessons are learned from each international
mission or intervention in post-conflict societies, and practitioners are beginning to
identify important methodological approaches building on those lessons. So-called
“top-down” approaches, in which international elites attempt to impose foreign
models, are frowned upon, and “bottom-up” strategies designed to foster local
ownership and legitimacy are favored. In addition, practitioners of rule of law
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promotion now call for a holistic approach to this field in which multidisciplinary
teams coordinate all of their activities pursuant to a strategic plan, which itself is the
result of a careful pre-deployment assessment.

The principal activities now intimately associated with this new field include:
constitution-making, judicial reform, law development, democratic policing,
establishing accountability/fighting impunity, fighting corruption, and the use of
local customary practices in promoting the rule of law. This study analyzes the state
of the art of rule of law promotion in the context of each one of these rule of law
activities, briefly identifying the lessons learned, flagging questions unanswered, and,
where possible, identifying the way forward.

CONSTITUTION-MAKING

One area of rule of law promotion that has received a great deal of attention in
recent years is constitutional development. The world has watched as a constitution
was created for Bosnia as part of the Dayton agreement; in East Timor, as the
mandate of United Nations Mission in East Timor drew to a close; and in other
post-conflict countries such as Rwanda, Afghanistan, and, most recently, Iraq. It has
become obvious that the period immediately following the cessation of hostilities by
warring parties is a “constitutional moment,” when there is hope that opponents can
find a common ground in devising a charter. In this unique moment, hostile parties
can set forth principles, and the higher law of the constitution, to guide the nation
and keep it off the course of conflict and instability. As a result, a great deal of effort
has been devoted to constitution-making by local actors, who have the greatest stake
in the process, as well as by international actors, who have often provided material
and technical support.3

Although it may be too early and too difficult to evaluate the success of recent
constitution-making processes that have unfolded in these post-conflict situations,
some modest lessons can be derived from analyzing them anecdotally. Some analysts
have taken note of a “new constitutionalism” that has evolved in recent years.
Proffessor Vivien Hart has defined this new brand of constitution-making as
consisting of:

prior agreement on broad principles as a first phase of constitution making an interim
constitution fo create space for longer term democratic deliberation; civic education and media
campaigns, the creation and guarantee of channels of commmunication, right down to local
discussion forums,; election for constitution making assemblies [which may be interim
parliaments or bodies elected specifically for the purpose of agreeing on a constitution
depending on the resources of the country involved]; open drafting committees aspiring to
transparency of decision making; and approval by various combinations of representative
legislatures, conrts, and referendums*

In addition, this new constitutionalism is characterized by the view that the
process is as important, if not more important, than the ultimate content of the final
charter. The theory underlying this view is that an open and inclusive process will
contribute to healing and reconciliation. Furthermore, it will serve to create a sense
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of ownership by giving minorities and the previously disenfranchised (including,
racial, ethnic, and religious minorities, as well as women) a voice.> The goal is for the
process to enhance the legitimacy of the constitution and ensure the stability of the
political regime established under it. Hart has gone so far as to suggest that the
emphasis placed on the process, and the avenues of communication created by it, is
so great that perhaps the moment has come when we can now view constitutions
through the metaphor of a continuing conversation between the elites of a given
society and the population. This, therefore, suggests the establishment of a sea
change from the older view of constitutions as static and monolithic.

In recent decades, several new constitutions have been adopted through such a
process. The establishment of South Africa’s Constitution in 1996 is perhaps the
paradigm of this new approach, though many other countries, including Eritrea,
Nicaragua, Brazil, and Kenya, have adopted new constitutions through processes
that utilized the active engagement of their populations. While it is obviously too
eatly to determine whether these new charters will survive the test of time, some
anecdotal evidence suggests that they have succeeded in fostering legitimacy.”

In addition, apart from the inclusiveness and participation that characterize this
new constitutionalism, international actors have also been assigned a new role.
Whereas, in the past, international actors have dominated and driven constitution-
making, particularly in post colonial countries, most international actors working in
this context today have come to play a more neutral role, bringing expertise and
resources to processes that are locally driven.®

JubiciAL REFORM

Revitalizing and repairing damaged court systems in the aftermath of conflict is
obviously an essential feature of rule of law promotion. Here, as elsewhere,
assessment is critical.” Experience has shown that the needs with respect to judicial
reform have differed enormously from one case to another. In some cases, such as
Cambodia and East Timor, the creation of a judicial system suffered from an almost
total lack of human resources on which to draw. In other cases, such as Bosnia and
Kosovo, while there were enough individuals with judicial experience, many were
nonetheless compromised in their ability to dispose impartial justice due to factors
relating to the contflict. In other circumstances, like that of Rwanda, the problem was
more one of competence than of impartiality.

Consequently, all reform in this area must begin with a comprehensive
assessment of the current state of the judiciary, which includes: cultural factors, the
effect of the conflict on the judiciary and on its infrastructure, and the history of the
judiciary in the country. Appropriate action plans will depend greatly on the results
of such an assessment. Nevertheless, while solutions to problems will thus need to
be tailored to the particular circumstances, common problems and questions often
arise.

Perhaps one of the most obvious problems commonly encountered is that of a
damaged infrastructure. The challenge presented here requires a multidisciplinary
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approach. Engineers and architects must work with judicial personnel to determine
what will be required in the short term in order for the justice sector to function. Not
only will it be necessary to repair or reconstruct courthouses, prosecutors’ offices,
and police facilities, it is also critical not to overlook the repair or reconstruction of
correctional facilities. This has been another common failing in international
missions such as Kosovo and East Timor. The oversight has been attributed to the
fact that donors are often squeamish about corrections and correctional facilities out
of fear that involvement in corrections may later associate them with allegations of
human rights abuse.!? Be that as it may, it is clear that security cannot be established
in a post-conflict setting if there are no correctional facilities to detain dangerous and
violent criminals. In addition, although even the most basic repair of the
infrastructure may be resource-intensive, it is a szze gua non of the overall rule of law
mission.

The failure to prioritize the rule of law has been one of the
chief failings of recent post-conflict missions.

It will also be necessary to determine on a priority basis whether the local actors
in the judicial sector will be capable of facing the challenges associated with
establishing security in the immediate aftermath of conflict. The answer to this
question will in turn determine whether international judicial personnel will be
required. While it is always preferable to prioritize local ownership of the judicial
sector, where possible, it has become clear that a bold international presence may be
required initially in those cases where the local judiciary is not fully capable for one
reason ot another to assume the task without international assistance.!l In East
Timor and Kosovo, for example, international actors decided to immediately rely on
local judicial personnel without giving adequate consideration to these questions.!?
As a result, in both cases, local actors had to be replaced by internationals in the early
stages of the mission. This mistake had unfortunate consequences. It naturally
fostered resentment and resistance on the part of the locals, who felt humiliated by
the decision. The obvious lesson to be learned from both of these cases is that it is
vastly preferable to begin with a “bold international presence” and restore local
ownership gradually as capacity is built, rather than to rely on locals initially only to
remove them in order to train them later.!3

Nevertheless, both missions failed to devote sufficient effort to local capacity
building, As result, the locals’ ability to reclaim responsibility for the justice sector has
proven to be a sensitive issue. In Kosovo, UNMIK has only recently transferred that
responsibility, and in East Timor, questions on the capacity of the locals have
continued to plague the justice sector after the mission has ended.!* In hindsight, it
is clear that internationals have put the emphasis on getting the job done, sometimes
at the expense of local capacity building. Internationals must therefore remain
mindful of the fact that, in any international mission involving rule of law
promotion, the day will eventually come when the internationals depart, leaving full
responsibility for the administration of justice with the local actors.
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The failure to give adequate consideration to the need of building the capacity
of local actors in the judicial sector can also be understood in light of the fact that
capacity building in post-conflict situations is a relatively new and underdeveloped
science. While there are, of course, educational institutions in developed countries
around the world that prepare candidates for judicial and prosecutorial careers, these
institutional models do not address the problems of competence and impartiality
commonly encountered in the post-conflict context. As noted above, there are a
whole range of problems relating to the capacity of the judicial personnel that
impede the administration of justice in post-conflict settings. In some cases, such as
Cambodia and East Timor, those who are called upon to function in the role of
judge or prosecutor have had no prior experience at all in the performance of these
roles. Although they may have had the required legal education, they lack the
necessary skills of practice. Consequently, institutional models for education and
training in developed countries are generally inappropriate, and training programs
focused on practical courtroom skills are thus required. The challenge is
compounded by the exigent circumstances that commonly impose significant time
restraints. As a result, quick-impact programs must be developed to involve training
judges, prosecutors, and police together in simulated exercises, which will expedite
the task of building local capacity.

In addition, the problems relating to the performance of local judicial personnel
are not always related to their professional skills. In some cases, local judges and
prosecutors have shown themselves to be incapable of dispensing justice impartially,
an issue that is usually related to factors associated with the conflict. Designing
programs to address this failing is therefore particularly challenging. While there is
no panacea, some capacity building measures have proven effective. One technique
involves engaging judges and prosecutors in the development of their own codes of
ethics, which must address issues of prejudice and partiality. Mentoring can
sometimes address these issues, especially where mentoring programs are
appropriately designed to ensure trust and confidentiality. Mentors can, without
interjecting themselves into the performance of the judicial or prosecutorial role,
engage the local judicial personnel in consideration of professional and ethical issues
affecting their impartiality.

Furthermore, local judges will not be able to decide cases impartially if they lack
judicial independence. In general, the protection of judicial independence, wherever
it exists, depends upon the existence of appropriate institutions for the appointment,
evaluation, promotion, and discipline of judges. The goal in establishing these
institutions must be to insulate the judiciary from the control or influence of the
other branches. The most undesirable situation is one where these critical decisions
are made directly by the executive branch. Developed countries have had to learn this
lesson from experience. In response, they have typically created collegial institutions
and charged them with the responsibility of making these decisions. These
institutions are in some cases composed of members of the judiciary exclusively. In
other cases, they are composed of representatives of the all three branches, and in
some recent cases they have included members of civil society.
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In international missions relating to the rule of law, international and local actors
should work together to develop an appropriate institutional response to the
challenge of judicial independence. Given the urgency of appointing competent and
impartial judges in post-conflict situations, those with executive authority may be
tempted to appoint judicial personnel directly. These authorities should resist this
temptation. Although such action may meet the challenge of the moment, it serves
as a poor example. It has the potential of encouraging the kind of direct involvement
by the executive in judicial affairs, which is almost certain to compromise the
independence of the judiciary in the long term.

Moreover, in those cases where judicial personnel are already in place, the
question arises as to whether they should be vetted for their competence, ethical
standing, and impartiality. There is, unfortunately, no easy answer to this question.
Although decision makers in post-conflict situations may feel compelled to weed out
the bad apples, it is essential to note that vetting is an enterprise wrought with danger
wherever it occurs.!> The greatest challenge in this connection is designing a vetting
program which affords sufficient due process protections to those who will be
disenfranchised. One of the greatest dangers is that the process will become
politicized, much to the detriment of those who are subject to it.!¢ For these reasons,
authorities have urged careful consideration as to whether the risks of vetting
outweigh the benefits.!7 Although the Coalition Provisional Authority did recently
effectively vet judges and prosecutors in Iraq, examples of failed attempts abound
elsewhere. In the Brcko District of Bosnia, authorities required judicial personnel to
resign and reapply through a procedure that was both transparent and merit-based.!$
Where vetting proves to be too difficult, the Brcko experience could serve as a model
for an alternative approach.

Finally, the lack of strategic planning has frequently led to an inappropriate
focus on police and prosecutorial functions in the interest of security. The faulty
logic of this emphasis is, however, readily apparent, since neither police nor
prosecutors can successfully ensure security without working hand in glove with
well-functioning courts and prisons. The failure of international missions in this area
of reform stands as a clear example of the much-acclaimed need for a “holistic”
approach to rule of law promotion.!?

LAwW DEVELOPMENT

Even if infrastructure can be repaired and competent and impartial judges and
prosecutors appointed, it goes without saying that no judicial system can function in
the absence of an appropriate legal framework. After the conflict, the establishment
of a new constitution provides a legal framework that will, to some extent, address
foundational questions regarding the nature of the political regime, and the
determination of fundamental values, such as human rights. However, more specific
challenges relating to the establishment of security will typically remain.

Once again, a number of relevant cases illustrate these foundational questions.
Where the conflict has been associated with the abuses of an authoritarian regime or
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a dictatorship, the law will often have been the object of neglect.?0 In other cases,
successive political regimes may have established conflicting legal regimes, resulting
in post-conflict confusion as to which body of law applies. Furthermore, the
question of “applicable law” may be complicated by cultural factors.2! In any of
these scenarios, the law in place will, in many respects, violate international human
rights norms. The international missions in East Timor and Kosovo attempted to
resolve this latter issue by simply establishing the principle that all laws in effect
immediately prior to the effective date of the mission will remain in effect as long as
they do not violate international norms.?2 This approach failed because it implicitly
required a review of local law, which ultimately proved to be too long and too
cumbersome to be effective. In hindsight, it has become clear that the success of
post-conflict missions depends upon a readily available legal framework, which deals
with the areas of the law that are essential for establishing security.

In recent years, the United States Institute of Peace has engaged in a project to
develop model legal codes to help address these problems. The USIP Project has
produced four such codes—a Code of Criminal Procedure, a Penal Code, a Police
Act, and a Detention Act. These codes have been developed through a process of
broad consultation with local and international actors in many parts of the world
who have been actively involved in the rehabilitation of the rule of law post
conflict.23 They contain all the basic provisions minimally required for the
establishment of security without violating human rights. Although they could serve
for “off the shelf use” in an urgent post-conflict setting, they have been specifically
designed as tools for reforming existing local law in order to meet the challenges
outlined above.?*

DEMOCRATIC POLICING

As noted above, the international community has devoted a great deal of
attention and effort to the policing function in post-conflict societies, often at the
expense of required reform in other parts of the justice sector. This emphasis is to
some extent understandable, as the police function is the one most obviously
associated with establishing security, and it is axiomatic that no reform efforts will
move forward in the absence of security. The international community has now
achieved a fairly long history of police reform in many different countries, and many
international agencies have expended considerable energy and resources on this
activity. Starting with Namibia in 1989, missions with a police component have
occutred in El Salvador, Cambodia, Haiti, Bosnia, Kosovo, East Timor, Rwanda,
Croatia, Georgia, Abkhazia, Burundi, Sierra Leone, Guatemala, Angola, Liberia, the
Democratic Republic of the Congo, Afghanistan, and Iraq. These missions have
been led by various agencies such as the United Nations Development Program
(UNDP), the UN Department of Peace Keeping Operations (DPKO), the
Organization for Security and Cooperation in Europe (OSCE), and the United States
Department of Justice’s Investigative Training Assistance Program (ICITAP).25
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Although it is problematic to neglect reform in other areas of the justice sector,
the emphasis on security, so often associated with the policing function, is justified.
In the early stage of international missions, the scene is often ripe for renewed
conflict or, perhaps more commonly, the onset of lawlessness and chaos created by
the power vacuum typically accompanying the overthrow of the former regime. The
recent history of Iraq serves as a poignant example. It is now beyond question that
security is the priority in this context. Nevertheless, establishing and maintaining
security is a challenge, when, as is often the case, the police are either non-existent,
in total disarray, or so closely associated with the abuses of the former regime as not
to be trusted to protect the population. In addition, the deployment of international
civilian police forces takes time, and for this reason, it has been common for
international peacekeeping forces to fill the gap in the maintenance of order. The
deployment of military forces at this stage of the mission is essential. Yet, it is not
without its problems wis-a-vis police development, for it often sets the stage for a
confusion of roles between the civilian police and the military as the mission
progresses. This is a problem that has received too little attention; it must be the
object of study and research in the future.

Be that as it may, once the military has been able to establish security,
international civilian police forces have been deployed to assist in the development
of the law enforcement function. The role of international civilian police forces has
evolved over time. In the past, their activities have been defined and limited by what
has been referred to in UN circles as the “SMART concept:” supporting,
monitoring, advising, reporting, and training local police. However, with the
increasing complexity and security challenge that arise with the increased
involvement of the international community, the role of international civilian police
has evolved from the SMART concept to full-fledged executive policing, such as in
East Timor and Kosovo.26 Executive policing has meant that international police
forces engage directly in law enforcement, sometimes in the place of local police, at
least in the early stages of the mission. With this relatively new development has
come the need to improve the international community’s performance in this
domain. This has been enormously challenging since the UN civilian police
(CIVPOL) have been consistently composed of police units from member states
who come from vastly different police cultures with equally different police practices.
The challenge inherent in this state of affairs is complicated by the fact that up until
now, there has been no uniform international pre-deployment training of these
forces. This responsibility has been left to individual member states. The UNDPKO
is currently working on reform in this area.?’

In any event, as international missions evolve so does the role of the
international police. Increasingly, they devote their effort and attention to building a
competent and reliable local police force. The goal has been to prepare local forces
for their engagement in what has come to be called “democratic policing” The term
refers to the transformation of the local force from one which abusively serves an
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authoritarian political regime, to one that serves and protects the people and respects
human rights.?8

The role that the international community plays, and the activities which it
undertakes in pursuit of this goal, will depend largely on the context of policing that
previously existed. In cases where the army served as the repressive arm of the
regime in the function of law enforcement, there may not be a remaining police
force per se. In other cases, the police might have been corrupted through their
relation with the powers-that-be and will thus be inept and unreliable.

Consequently, the local police force will require significant reform, and will
often need to be rebuilt almost from scratch. This reality recalls one of the
methodological axioms which should guide all rule-of-law promotion activities; in
this context in particular, experience has shown that police forces must be built from
the “bottom up.” Police, no less than any of the other actors in the justice sector, will
resist reforms that are imposed from the outside.?? Succesful police reform has
typically been guided by local authorities who devise the reform strategy and
coordinate international assistance. In addition, civil society should ideally be
involved in the process. If members of civil society are involved in, and educated on,
the issues associated with reform, they can be the force within society that will assure
the sustainability of the reform once the international community has left.3

Internationals have put the emphasis on getting the job
done, sometimes at the expense of local capacity building.

The issue of vetting also arises in regards to police reform. However, the need
for it here is perhaps more compelling as it is essential that the people see the new
force as clearly distinct from the abusive forces of the past. This aspect of police
reform, therefore, entails a delicate balance, since the need for human resources may
be such that, as one author has put it, “suitable former fighters cannot be wasted or
safely excluded.”’! Here, as in other areas of rule of law promotion, approaches will
differ significantly from one mission to the other, depending upon the context. In
Haiti, for example, the previous FAH’d forces had been so notorious that, in the
eatly nineties, locals and internationals decided to work together in building a force
from scratch.’2 On the other hand, in Iraq, the need for human resources has
required the integration of at least some who served as police officers under Saddam
Hussein.

Regardless, of whether the force is entirely reconstituted or integrated with
former officers and new recruits, however, the need for training is uniform. With the
relatively long history of the international community’s involvement in local police
reform, the training of police has been quite well developed. The training organized
in recent years by UNMIK at the Kosovo Police Service School serves as an
example. There, three broad themes guide the program. First, cadets receive
instruction in basic police skills, such as “police patrol, criminal investigation,
interview techniques, report writing, traffic control, gathering forensic evidence,

www.journalofdiplomacy.org Winter/Spring 2007



42 AUCOI N

relevant law, defensive tactics, the use of firearms, first aid, and the skills related to
the special needs of police in Kosovo.”33 Second, they receive training in supervision
and management, and thirdly, the training program includes a “train the trainers”
approach which is designed to ensure the sustainability of the reform.3*

The second prong of this particular training program evokes one of the most
challenging aspects of police reform—institutional development. While it has been
estimated that basic training of the police should take between six to twelve months
in order to be effective, it has become clear that rebuilding the police as an institution
will take much longer.3> Rebuilding the police as an institution takes time because it
typically involves changing the police culture from one which has acted as the abusive
arm of an authoritarian regime, to one which serves and protects the population. It
also involves building a force whose management, and rank and file, accept the
respect of human rights as part of its mission.3¢

Once again, there is no easy recipe for bringing about this kind of cultural
change. However, the establishment of sound and reliable accountability
mechanisms has proven to be essential to the overall police reform effort, and there
is no doubt that this element can contribute to the required cultural transformation.
One authority has said, “creating effective disciplinary systems within the police
should be a first-order priority.””37 Typically, an office of the Inspector General within
the force serves to insure internal accountability,®® but it has become clear that
external accountability is desirable as well. This is usually accomplished through the
development of civil society organizations, which assume a watch dog function.
Accountability must also include a mechanism for individuals to file complaints
when they feel that they have been victims of police abuse. In addition, both the
government and civil society must engage in civic education to inform the society of
the accountability of the police, and make them aware of their access to these
mechanisms.3?

In spite of the progress achieved in many aspects of police reform, success in
this realm continues to be a significant challenge; the need to integrate this area of
reform with all of the other activities of rule of law promotion makes it all the more
SO.

ACCOUNTABILITY/FIGHTING IMPUNITY

Most conflicts include the commission of atrocities or abuses of human rights;
in the case of authoritarian regimes, these crimes have often been committed with
impunity. Recently, the science of achieving justice and establishing accountability
for these crimes has emerged as a new field, called transitional justice. Former
Secretary-General Kofi Annan defined this new field as involving the study of

the full range of processes and mechanisms associated with a societys attempts to come to
terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice,
and achieve reconciliation. These may include both judicial and non-judicial mechanisms,

with  differing levels of international involvement (or none at all), and individual
prosecutions, reparations, truth-seeking, institutional reform, vetting and dismissals, or a
combination thereof.*0
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Typically, in post-conflict societies, there has been a tendency to place emphasis on
the retributive aspect of accountability in the pursuit of post-conflict justice,
particularly in the early post-conflict stage. In any given situation, a number of
choices should serve as appropriate institutional responses to achieve accountability
through prosecution.

Since the tribunals of Nuremberg and Tokyo, in the aftermath of World War 11,
the international community has asserted jurisdiction over certain international
crimes. Since July 1, 2002, the date of the entry into force of the Rome Statute of
the International Criminal Court (ICC), the ICC may be an option, in cases where
crimes against humanity, genocide, and war crimes have been committed.*! It is
much too early in the history of the Court to fully analyze its pros and cons as a
mechanism for the prosecution of post-conflict atrocities. However, it would seem
logical that much of what has been learned was gained from the experience of the
ad hoc international criminal tribunals post Nuremberg. Following the example of
Nuremberg and Tokyo, tribunals have been created to establish accountability for
atrocities committed in war, involving the break-up of the former Yugoslavia and the
genocide in Rwanda. Perhaps the first thing to note in analyzing the experience of
the International Criminal Tribunal for the former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) is that those courts have focused
on the prosecution of only a few of the most important criminal cases. It follows
that prosecution before the ICC will similarly involve only a few of the “big fish”
who are accused of committing international crimes in association with any conflict,
and this observation has been borne out in the cases thus far before the Court.

Consequently, it has become clear that international prosecution is not sufficient
to fully achieve justice and accountability post-conflict since many, many more
individuals than the limited capacity of the court is equipped to prosecute will have
typically been involved in the commission of the relevant crimes. It thus becomes
obvious that other mechanisms will be required for the prosecution of the “mid-level
managers,” and of the rank and file. In some recent post-conflict areas, an entirely
new type of tribunal has been created to meet this need. International and local
actors have worked together in Bosnia, Cambodia, Kosovo, Sierra Leone and East
Timor to create new “hybrid” tribunals, which involve both local and international
judges and prosecutors. Typically, they operate under the auspices of the
international community, and they are established in the countries where the
atrocities have been committed.*2

This latter point has proven to be significant. The international tribunals have
been insufficient not only because of the relatively few cases which they have
handled, but also because their proceedings have been conducted very far away from
the daily lives of those affected by the conflict. It is now clear that justice requires an
alternative with greater relevance to the local population. The hybrid tribunals are an
appropriate alternative, as they offer prosecution in a context which is less costly and
more relevant to the local population. In addition, since they do have an international
dimension, they have typically involved the much needed marshalling of
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international resources and expertise in the prosecution of these highly specialized
international crimes.*

Be that as it may, even in those situations where both international and hybrid
tribunals have prosecuted international crimes associated with a particular conflict,
domestic tribunals invariably will be burdened with the prosecution of these and
other crimes associated with the conflict long after it is over. Transitional justice
efforts therefore must focus not only on the more visible international and hybrid
mechanisms, they must also include significant assistance designed to strengthen the
local justice sector and equip it for the prosecution of these specialized crimes. There
has thus far been an unfortunate emphasis in this new and emerging field on the
international mechanisms at the expense of the local. In the future, many of the
lessons learned in the promotion of the rule of law in domestic systems, which have
been discussed in this study, will also, therefore, be relevant to the strengthening of
the domestic tribunals for this purpose.

While international and local actors may have tured their
back on local customary law in the past, some in the
present are beginning to see its potential.

However, with the emergence of this new field of transitional justice, it has
become clear that the healing and reconciliation associated with broader and less
retributive notions of justice will require mechanisms other than prosecution. Truth
commissions, sometimes referred to as “Truth and Reconciliation Commissions,” are
the most well known institutional response to this need. TRC’s have been the subject
of a great deal of study and analysis. They offer some advantages over other
mechanisms of transitional justice.*

In some cases, they have, in the process of unearthing the truth, engaged in
naming and shaming those who were involved in the commission of atrocities. In
this way, they have been able to establish at least a certain kind of accountability for
not only the “big fish” but for all of those who were involved. In addition, and this
has proven to be one of the most important functions of TRC’s, they offer victims
the opportunity to come forward and tell their story, and for them, this can be an
extremely important aspect of justice. In fact, it is important to note that one of the
most salient features of TRC’s is that they are victim centered. This is an important
factor, which serves not only to establish a sense of justice for the victims, but also
paves the way for reconciliation in the long term.#> Finally, in some cases they have
been used to create an official record of what actually happened during the conflict.

As in the case of other institutions in the justice sector, many questions arise in
connection with the establishment of TRC’s. There is, for example, the question as
to whether the commission should be composed exclusively of internationals, locals,
or whether a combination of the two will be most appropriate.#¢ In addition,
important decisions will need to be made as to its mandate. Since the mandate of the
commission typically involves an attempt at getting at the “truth,” or at the various
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views of the truth held by the society, it is necessary to decide when in the history
of the contflict this truth-seeking effort should begin. This is a key decision, as it will
sometimes be necessary to dig deep into the past in an attempt to achieve
reconciliation.47

One very important question that arises is whether those witnesses who appear
before the commission to recount their version of the truth ought to be given
amnesty in exchange for their testimony. This was the procedure followed by South
Africa’s very famous Truth and Reconciliation Commission. In that case, it proved
effective as a way of getting at the overriding need to know the truth of what
happened in the apartheid era. However, most countries that have since engaged in
truth-seeking through a TRC have excluded amnesty, viewing it as impunity.*8

In addition, local and international actors who devise strategies for transitional
justice should remain mindful that the TRC may not always be the appropriate truth-
secking mechanism in the aftermath of conflict. Where wounds are too fresh, and
the perceived need for retributive justice too compelling, other truth-seeking
modalities may need to be sought. In this respect, in some countries, such as those
of the former Yugoslavia, civil society has played a significant role in documenting
victims’ stories and creating theatrical productions that depict the shared experience
of victimhood of parties on different sides of the conflict. Where the time is not
ripe for a TRC, these and other creative measures may be called for in the search for
truth, justice, and reconciliation.

Finally, the awarding of reparations to those who have been victims of human
rights abuses is perhaps the farthest reaching mechanism of transitional justice. Its
potential for fostering reconciliation is obvious, as it will serve to acknowledge the
harm that all victims have suffered, and seek to make them whole at the same time.
The availability of reparations will, of course, depend on the resources available for
that purpose. In addition, it may not always be easy to decide upon an appropriate
formula to determine the amount of reparations to be distributed to each individual
victim. However, one lesson has emerged from experience. The distribution of lump
sums has the potential of being perceived by the victim as an unseemly pay-off,
whereas the life long distribution of repatrations recognizes the continuing loss,
particulatly for those whose loved ones have perished in the conflict.>

F1GHTING CORRUPTION

Much has been learned in recent years about how post-conflict environments
can be insidious breeding grounds for corrupt practices which, having taken root,
could prove to be the downfall of the entire reconstruction enterprise. Where justice
and security are lacking in the aftermath of conflict, crime rushes in to fill the
vacuum. Black and grey markets often emerge, undermining security and negating
the rule of law.5!

The literature analyzing the fight against corruption in post-conflict situations
does not boast of numerous success stories.>? However, one lesson is particularly
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poignant. The humanitarian assistance of the international community may itself be
a significant source of corruption involving internationals and locals alike. In the
face of this reality, there has been a worrisome tendency on the part of the
international community to turn a blind eye on corrupt practices, sometimes taking
the view that corruption can, in certain circumstances, serve to bring together
opposing factions.” Authorities who have observed this phenomenon point out that
a cost benefit analysis does not support the logic behind the assumption implicit in
the practice.5* In the long term, corrupt practices will inevitably do more harm than
good, and they will usually serve as a mechanism for exclusion of various sectors of
the population, denying them the kind of equality that is the hallmark of the rule of
law.

Consequently, some who have studied the problem recommend some measures
to reduce the potential for corruption associated with international assistance. First,
they recommend that all international assistance should include accountability
mechanisms on both the international and local levels. Second, they suggest that
awarding smaller contracts to locals on a decentralized basis could serve to diminish
the potential for corruption, especially where local NGO’s are called upon to serve
a watch dog function.? Beyond these basic measures, the international community
still has a lot to learn about how to fight the insidious effects of corruption in this
context.

THE USE OoF LocAL CUSTOMARY PRACTICES

Finally, perhaps the newest strategy for the promotion of the rule of law, which
both international and local practitioners have just begun to consider, is the use of
local customary practices. The topic is very controversial. Those who have in the past
opposed this strategy have pointed to the undeniable fact that local customary law
frequently involves the abuse of human rights, often through discrimination against
women and children. On the other hand, those who are beginning to consider its use
point to the fact that, in many post-conflict societies, local custom enjoys an infinitely
higher degree of legitimacy in the eyes of the local population than the fledgling
formal system. In places like Afghanistan and East Timor, for example, various tribes
and ethnic groups within these societies have utilized their local custom to resolve
disputes and prevent conflict for centuries. In those countries, there is no denying
the fact that the local population is much more inclined to follow the rulings of their
local elders than those of a distant, recently created, formal court whose workings
are foreign to them.>

Consequently, while international and local actors may have turned their back on
local customary law in the past, some in the present are beginning to see its potential.
When they consider the enormous challenges associated with establishing post-
conflict justice and accountability for even the most serious types of crimes, they
cannot fail to appreciate the potential that local custom offers for dealing with minor
crimes and other lesser matters. In Hast Timor, for example, given the resources,
human and otherwise, that were required for the prosecution of international crimes,
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the UNTAET mission was able to do little to build the capacity of the domestic
system to deal with other cases. As a result, some international actors within the
mission began to use local custom by default, particularly in the area of minor
crimes.’” Since that time, others have begun to consider its use as a reliable
mechanism for the resolution of land conflicts in East Timor and elsewhere.> This
latter point is significant because authorities have come to recognize the failure of
formal systems in resolving land conflicts in post-conflict countries. Since land is, for
many, often central to conflict, it has become clear that rule of law practitioners can
no longer turn their back on local custom.

At the same time, it is interesting to note that in Fast Timor, women in particular
have come to realize the benefit of the formal system for dealing with domestic
violence. Two recent studies have shown that the majority of East Timorese believe
that cases involving sexual violence ought to be handled by the formal system, and
some women are choosing the formal system over the informal in cases involving
domestic violence.” This phenomenon suggests that there may be ways of carving
out a workable coexistence between formal law and local custom that can take
advantage of the practical benefit of local custom while offering meaningful
protection of human rights in the formal system.

Nevertheless, these discrete examples of practice in East Timor only suggest
solutions for the future and, once again, a great deal of research remains to be done
before it can be determined whether and how formal and informal justice systems
can be used in tandem in the promotion of post-conflict security and rule of law.

CONCLUSION

In a world where gross human rights atrocities in places as diverse as Darfur and
Iraq increasingly shock the conscience of people everywhere, the science of bringing
justice and rebuilding the rule of law in the aftermath of conflict is becoming
increasingly important. Kofi Annan has stated: “Justice, peace and democracy are not
mutually exclusive objectives, but rather mutually reinforcing imperatives.”®" The
lessons of the past, outlined in this study, must inform the future. Local and
international actors will, therefore, need to continue to learn how to work together
in a spirit of collaboration and mutual respect. Only then will there be hope that the
world community can meet this formidable challenge.
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