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Introduction

In the context of human rights1

and, in particular, of the right to
development, the terms “vulnerable”
or “vulnerability” are often used to
describe segments of the population
which are or should be the recipients
of extra care and attention.That is the
case, for instance, in discussions about
those who are denied access to the basic
needs for survival2 and live in poverty,3 not
infrequently called socially vulnerable gro-
ups.4 The current HIV/AIDS and human
rights debate also focuses on groups
affected by or particularly vulnerable to
that disease — for instance children5 —
and seeks to devise strategies to single
them out as the beneficiaries of particular
support without, however, allowing mea-
sures that adversely affect the basic rights
and freedoms of vulnerable groups.6 By
the same token, previous discrimination
is often the reason for vulnerability trig-
gering a need for affirmative action aimed
at the promotion of rights, for instance in
education.7

This article seeks to look at the con-
cept of vulnerability from a different
angle or, rather, to investigate whether
such a concept exists or is emerging. Its
focus will mostly be on the core of tradi-

tional first-generation human rights —
civil and political rights — and the various
treaties safeguarding them through moni-
toring and adjudication procedures. Is
there a recognisable attitude of these hu-
man rights bodies and tribunals to qualify
particular (groups of) complainants as vul-
nerable, what are the criteria applied, and
what are the consequences of such a qual-
ification?

This is not the place for a comprehen-
sive exploration of the wealth of materials
available. Instead of a systematic analysis,
the following observations will attempt to
roughly structure the practice and pro-
vide some tentative answers to the ques-
tions outlined above.

Classification Criteria

As one might expect, neither
international legal texts nor prac-
tice have shown a tendency to devel-
op a definite catalogue of which
groups are vulnerable. However, the
choices of international lawmakers when
it comes to adopting specialised human
rights conventions addressing the rights
of particular groups may be said to be
indicative of the realisation that they
deserve special attention on account of
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their vulnerability. Not infrequently, we
encounter a parallel or consecutive adop-
tion of instruments addressing the very
same topic at the universal and regional
levels (one example of many is the CRC of
1989 and the 1996 CoE Convention on
the Exercise of Children’s Rights8), or
within various regional organisations; this
also extends to parallel or consecutive
non-binding texts. 

These texts may then either mirror
one another or be tailored to fit the spe-
cific needs or legal realities of the region
or institution; the UN Standard Mini-
mum Rules for the Treatment of Prisoners
of 19559 and the subsequent 1973 CoE
Standard Minimum Rules10 and 1987 Eu-
ropean Prison Rules11 may be evidence of
this approach. Even in less specialised
international instruments, general refer-
ences to specific groups are frequent. The
new European Code of Police Ethics is a
telling example:

Police personnel shall act with integrity
and respect towards the public and with
particular consideration for the situation
of individuals belonging to especially vul-
nerable groups.12

Notwithstanding the absence of a cat-
alogue, the practice has so far identified a
broad range of categories and sub-cate-
gories of vulnerable individuals. Several of
them will not come as a surprise, such as
women, children, prisoners, deportees,
and the like. Other categories are less
obvious, for instance judges. In addition,
we will even have to consider whether, in
the framework of human rights protec-
tion, there can be vulnerable states. The
more exciting aspect of the search for a
concept of vulnerability is the combina-
tion of certain criteria: juvenile prisoners
are a classic example. We will encounter
much more complex combinations of cri-
teria, the ‘pre-trial detainee who suf-

fers from a mental disorder,’ for
instance, combining three criteria.

The list of categories that will be
developed infra is by no means exhaustive.
Even less final will be the tentative con-
clusions as to what the consequences of
the (combination of) criteria approach
are. For instance: does a pre-trial detainee
who suffers from a mental disorder
deserve a higher standard of protection
than a convicted criminal with a similar
health problem? What about a pre-trial
detainee who suffers from a physical
handicap compared with one who is men-
tally handicapped?

One should not hope to extract from
the practice a set of rules of universal
applicability. A tendency is the most we
can reasonably expect. Probably the clear-
est set of guidelines stem from the human
rights bodies applying their own proce-
dural rules to petitioners whom they —
for whatever reason — categorise as vul-
nerable and treat favourably in the con-
text of, in the first place, the requirement
to exhaust domestic remedies. That as-
pect will be dealt with at the end of this
article.

A List of the Particularly
Vulnerable?

One encounters relatively fre-
quently lists of individuals or 
groups who are characterised as vul-
nerable in international documents.
Most, if not all, are tailored so that they fit
the particular right or topic that is
addressed in the document, such as (and
these are merely random examples) those
contained in the Convention of Belem do
Para:

States Parties shall take special account of
the vulnerability of women to violence by
reason of, among others, their race or ethnic
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background or their status as migrants,
refugees or displaced persons. Similar con-
sideration shall be given to women subject-
ed to violence while pregnant or who are
disabled, of minor age, elderly, socio-eco-
nomically disadvantaged, affected by
armed conflict or deprived of their free-
dom.13

… and in the CESCR’s 1997 General
Comment 7:

Women, children, youth, older persons,
indigenous people, ethnic and other minori-
ties, and other vulnerable individuals and
groups all suffer disproportionately from
the practice of forced eviction.14

Most lists also contain an “other”
clause to indicate unequivocally that they
are not intended to be exhaustive. None,
it seems, was ever motivated by the desire
to elaborate a concise catalogue of who is
to be regarded as vulnerable from the per-
spective of human rights law in general.
Such a master-list may well be impossible,
or even counter-productive, to compile. 

A preliminary evaluation of the sour-
ces reveals that the following general cat-
egories of distinguishing criteria defining
the vulnerable can be filtered out:
- age (comprising children, adolescents,
the elderly etc.);
- sex (women, including those who are
pregnant, ill, involved in armed conflict
etc., girls, but also transsexuals);
- ethnicity, sometimes intertwined with
residency status (minorities and indige-
nous peoples, the rural population, peo-
ple living on islands, or people living in
disaster-prone areas15);
- health status (physically and mentally
handicapped people, the terminally ill
etc.);
- liberty status (detainees and prisoners
under whatever regime of deprivation of
liberty); and

- other status (a diverse group encompass-
ing, for instance, landless persons, for-
eigners, refugees and asylum seekers,
deportees, the homeless etc.).

It should be noted that these cate-
gories have not expressly been developed
by international bodies, but have been
chosen by the author to offer a rudimen-
tary structure for future discussion. This
is not to suggest that the categories repre-
sent the most vulnerable. The attempt at
categorisation also leaves out many indi-
viduals, groups and situations which can
only be called miscellaneous, since they
share few characteristics to safely identify
them as vulnerable.

The Criteria, their
Combination, and the
Consequences

The following section seeks to
further develop the concept of vul-
nerability by extracting some prin-
ciples utilised by human rights bod-
ies when it comes to identifying and
defining the particularly vulnera-
ble and developing appropriate res-
ponses to take into account and alle-
viate their grievances in light of
such a determination. Let us look at
some examples where criteria belonging
to the broader general categories we have
identified above are combined:

The Age Criterion:
Children 
The Inter-Am.Comm.H.R. has rightly

based the special vulnerability of children
on ‘their status and inability to secure the
protection of their own rights.’16 Con-
sequently, and much in line with the CRC
which, in its preamble, speaks of special
care and assistance,17 states have ‘a special
duty to protect children and to ensure
that, whenever state authorities take acti-



ons that may in any way affect a child, spe-
cial care is taken to guarantee the child’s
rights and well being,’18 as the Inter-
Am.Comm.H.R. has emphasised. 

At the universal level, Article 3 of the
CRC reflects that by stipulating the gen-
eral rule that in ‘all actions concerning
children, the best interests of the child
shall be a primary consideration.’19 While
children as such are deserving of an ele-
vated level of human rights protection,
there are countless particularly vulnerable
and disadvantaged20 sub-groups of chil-
dren who are the special focus of the
attention of human rights bodies when it
comes to implementing certain rights, or
implementing them in certain geographi-
cal regions or in some other specific con-
text: ‘children living in conflict areas, insti-
tutions, rural/remote regions, poverty, chil-
dren in conflict with the law, street chil-
dren,21 children affected by HIV/AIDS,
and refugee/internally displaced chil-
dren,’22 ‘children with disabilities; children
living in poverty; … children born out of
wedlock; teenage mothers; sexually abu-
sed children; … and children living in iso-
lated island communities,’23 ‘children of
single-parent families,’24 ‘children belong-
ing to ethnic minority families,’25 ‘Roma
children,’26 ‘girls, … nomads and orph-
ans,’27 ‘children in public care,’28 and ho-
meless children.29 These and other partic-
ular groups ‘may be especially vulnerable
to experiencing disparities in the enjoy-
ment of their rights,’30 as the CRC puts it.

From this exemplary list alone one can
see how interrelated the various criteria
are. Starting from age as the basis, sex
(girls, but also teenage mothers), general
status (legitimacy), and ethnicity criteria
(ethnic minority families) appear as quali-
fying factors to elevate particular (groups
of) already vulnerable children to the status
of even more vulnerable. Other criteria
may have an equal bearing on the process
of establishing increased vulnerability.

Factors such as health (children with dis-
abilities or suffering from HIV/AIDS),
family background (single-parent fami-
lies), place of living (children living in
rural areas), voluntary (nomads) as much
as involuntary relocation (refugees) to
name but a few can have an impact on
how groups are viewed.

Does the practice allow us to deduce
some kind of hierarchy of vulnerability of
groups or categories of children? The
choice of words of the various human
rights bodies when assessing specific sce-
narios can be indicative, even though one
must bear in mind that the term particu-
larly vulnerable is not infrequently used
merely to signal vulnerability but not a
higher degree thereof. Street children, for
instance, have been characterised as ‘ex-
tremely vulnerable to acts of abuse and
violence’31 throughout the universal and
regional systems of human rights protec-
tion.32 In a way, their vulnerability has
even been quantified, either by statistics33

or by enumerating the multiple risks
street children face.34 Similarly, children
with disabilities who, of course, consti-
tute a typical group with combined char-
acteristics (age and health status) have
been characterised as ‘especially vulner-
able to exploitation, abuse and neglect.’35

International bodies also tend to indi-
cate that they rank groups according to
the level of vulnerability attributed to
them by firstly noting the special status of
children in general and then singling out
one particular group of children as partic-
ularly vulnerable. In that case, the term
particular is actually used to differentiate,
as the example of disabled children in var-
ious CRC documents demonstrates.36

Occasionally, one may encounter an accu-
mulation of particulars in a text whereby
the respective body seeks to make it
unequivocally clear that it regards the
sub-category concerned as deserving
exceptional care and attention.37 These
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rankings, however, obviously serve the
sole purpose of an intra-document differ-
entiation and should not — at least not
automatically — be regarded as conclu-
sive evidence that a group is thus raised to
a higher level of vulnerability on a general
scale.

But protective measures potentially
limiting the exercise of the rights of oth-
ers in favour of children in general are also
frequent and not necessarily suspicious
either, even if they occasionally limit the
rights and freedoms of others, and may
well be mandated by human rights law
itself. The Eur.Comm.H.R. has found
that a law making punishable assault and
molestation was ‘a normal measure for the
control of violence and that its extension
to apply to the ordinary physical chastise-
ment of children by their parents is
intended to protect a potentially weak
and vulnerable member of society.’38

Children are thus entitled to ‘effective
deterrence against … serious breaches of
physical integrity,’39 as the Inter-Am.
Comm.H.R. has said. Another relevant
example is the testimony of children in
judicial proceedings. States have argued
before universal and regional bodies that
the practice of modifying the rules in
favour of vulnerable witnesses was accept-
able or even mandated by human rights
law,40 and these bodies have not categori-
cally ruled out that possibility;41 a recent
example of such a standard is the 2001
CoE instrument on the Protection of
Children against Sexual Exploitation
which requires states to provide ‘special
conditions for the taking of evidence
from children who are victims of or wit-
nesses to sexual exploitation.’42

In the given context, the practice does
not seem to support the conclusion that
the combination of criteria per se creates
sub-categories of children who, by virtue
of their particular vulnerability, are to be
treated favourably in every respect. In

other words, we cannot conclude that a
general, objective ranking of the degrees
of vulnerability is taking place that allows
us to draw up a positive list of priority
focus groups which state-parties to the
various human rights treaties have to pay
attention to, in the first place. What is
apparent, however, is the need to identify
the more vulnerable children with respect
to each and every of the rights concerned
and to focus the attention of state agen-
cies on them.

Let us now look at another example,
namely the deprivation of liberty status,
in order to assess whether that offers
more evidence that an objective ranking
is in fact taking place.

The Liberty Status
Criterion: Persons
Deprived of their Liberty

Common Criteria
All forms of deprivation of liberty,

including arrest by the police,43 share the
common feature that the people subject
to such a regime are more vulnerable than
those at liberty44 and prone to becoming
the victims of either ‘arbitrary treatment
and infringements of their personal
integrity and dignity’45 or even a systemat-
ic violation46 of their human rights. 

The field of deprivation of liberty is a
prime example of how criteria are com-
bined to distinguish within a category.
Persons detained unlawfully, for instance,
have been considered more vulnerable
than those held in accordance with the
law.47 Human rights bodies will not hesi-
tate to second-guess why certain people
end up behind bars. The Inter-Am.
Comm. H.R. 2001 assessment of the situ-
ation in Guatemala is a fine example:

Because the poor and otherwise marginal-
ized sectors of society are often at a disad-
vantage with respect to the right to legal



counsel and other means to safeguard their
rights, they are in a situation of special vul-
nerability. This vulnerability is manifest-
ed in the numerous cases of poor people,
especially indigenous inhabitants, who are
detained for minor infractions.48

If one seeks to draw up a general list of
particularly vulnerable prisoners, the best
source today is the CPT’s extensive re-
porting practice. The Committee has for-
mulated the general rule that the ‘position
of specially vulnerable persons (for exam-
ple, the young, those who are mentally
disabled or mentally ill) should be subject
to specific safeguards.’49 That list is clearly
not exhaustive and the CPT and other
European bodies have occasionally added
other categories of persons deprived of
their liberty for various causes to it. For
instance, inmates held in remand for pro-
longed periods of time,50 foreigners,51

women, and drug addicts,52 mothers with
children,53 sex offenders,54 ‘those under
the influence of drugs, alcohol, medicine,
or who are in a state of shock,’55 or those
who are blindfolded,56 and has hinted that
people may be particularly vulnerable in
specific situations such as whilst in tran-
sit.57 Other, non-European bodies have
contributed further criteria such as an
increased risk of mistreatment of prison-
ers during the first few days of detention
and while they are held incommunicado58 —
which, in itself, may amount to cruel and
inhuman treatment.59

Degrees of Vulnerability of
Detained Persons and Positive
Duties Stemming from the
Classification
The Eur.Ct.H.R. said in the 2001

Keenan case that ‘persons in custody are in
a vulnerable position and that the author-
ities are under a duty to protect them.’
Therefore, it ‘is incumbent on the State to
account for any injuries suffered in cus-

tody …’60 The duty means, in the first
place, that prison officials ‘may not allow
those deprived of liberty to be persecuted
by other inmates. The measure required is
proper oversight to prevent the occur-
rence of such incidents, and to ensure that
those that occur are subject to rapid, just
measures of discipline.’61 When placing
detainees in cells together, for example,
the authorities must take into account the
individual’s dangerousness and vulnerabil-
ity, respectively.62 The CPT has at least
once demanded ‘a reception procedure
[which] should be used as an opportunity
to identify detainees who may be especial-
ly vulnerable and to allocate them to living
accommodation within which they can be
adequately protected.’63

Rule 11 (1) of the European Prison
Rules provides us with fairly precise hints
as to which inmates may be deemed vul-
nerable, and from which ones they should
be protected: ‘In allocating prisoners to
different institutions or regimes, due
account shall be taken of their judicial and
legal situation (untried or convicted pris-
oner, first offender or habitual offender,
short sentence or long sentence), of the
special requirements of their treatment,
of their medical needs, their sex and age.’
These principles have guided the CPT in
its assessment of country conditions.64

While these rules apply to all detai-
nees, the more vulnerable ones may
demand more positive action from the
prison management. The implications of
such a rule become most apparent in the
case of mentally ill and mentally handi-
capped people who ‘are particularly vul-
nerable and should therefore benefit from
safeguards in order to prevent any form of
conduct — or avoid any omission — con-
trary to their well-being.’65 With respect
to the mishandling of a mentally ill person
which led to his suicide, the Eur.Ct.H.R
in Keenan found that ‘the authorities are
under an obligation to protect the health
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of persons deprived of [their] liberty …
The lack of appropriate medical treat-
ment may amount to treatment contrary
to Article 3 … In particular, the assess-
ment … has, in the case of mentally ill per-
sons, to take into consideration their vul-
nerability and their inability, in some
cases, to complain coherently or at all
about how they are being affected by any
particular treatment.’66

However, this elevated level of protec-
tion is not unique to cases of mentally ill
individuals but can and has been applied
with equal strength to other vulnerable
detainees, such as those ‘placed under a
solitary confinement regime.’67 In that
case, it is not the particular situation of
the person concerned (which the prison
management is not responsible for, nor
able to change), but the special status he
or she is given under the prevailing prison
regime. Here, the authorities themselves
cause a factual situation that may make
the individual particularly vulnerable and,
consequently, they bear a higher degree of
responsibility for their well-being.

Finally, the vulnerability of certain peo-
ple deprived of their liberty may cause the
prison management to simply separate
them from the general prison population
to keep them safe. However, as the CPT
has made clear, such a solution cannot be
tolerated for a simple reason. Certain
rights of prisoners provided for in interna-
tional standards are a bare minimum and
must be safeguarded under any circum-
stances; among them is the right to at least
an hour of outdoor exercise each day.68

Even if the prison administration rightly
identifies certain individuals as vulnerable,
for instance sex offenders, their status
cannot mean that they may be deprived of
these minimum rights in order to protect
them from harm. Rather, the prison man-
agement is under an obligation to take
other adequate steps so that such people
can exercise their rights while their physi-

cal integrity is being safeguarded.69

From this brief overview of practice
one may tentatively conclude that the
deprivation of liberty criterion lends itself
better to categorisation than the age cri-
terion, which we have examined in the
case of children. The CPT, in particular,
but also the various standard minimum
rules themselves, have succeeded in filter-
ing out classes of particularly vulnerable
individuals and have accorded them suit-
able rights and guarantees (accompanied
by corresponding state duties) to remedy
the consequences of their increased vul-
nerability. It seems arguable that the
prison environment, despite the different
forms of deprivation of liberty and the
undoubtedly countless rights at issue
there, more resembles a closed system
than an age group encompassing the
entire population.

We will now consider a third example
for the criteria outlined above. Since eth-
nic groups may be said to combine charac-
teristics of both groups examined before,
i.e. they span the entire population, like
children, but are a much narrower group
with interests in particular kinds of
human rights, like persons deprived of
their liberty, the ethnicity criterion is cho-
sen for that purpose.

The Ethnicity Criterion:
Members of Minority
Groups and Indigenous
Peoples
Recent practice (probably influenced

by the emergence of new, specialised
treaties, in particular in Europe,70 and of
non-binding instruments at the universal
and regional levels71) indicates that human
rights bodies and tribunals have become
increasingly sensitive to the special status
of minorities and indigenous peoples. The
Inter-Am.Comm.H.R. reasoned in 2000
that poverty ‘tends to have disproportion-
ately grave effects on indigenous popula-



tions. These populations are generally
among the most vulnerable and dispos-
sessed groups in society.’72 It has also spo-
ken of their fragility.73

The term members of ethnic minori-
ties routinely appears in texts regulating
the conduct of law enforcement agencies
alerting them to that group’s special sta-
tus and needs,74 and as an additional quali-
fying factor when the vulnerability of cer-
tain sub-groups is established, such as
children of minority families75 or minority
women.76 In Chapman and several related
British Gypsy cases, the Eur.Ct.H.R.
echoed the concerns voiced by various
international bodies about the vulnerabil-
ity of Roma to, for instance, long-stand-
ing discrimination, but also economic
crises77 and found that ‘the vulnerable
position of gypsies as a minority means
that some special consideration should be
given to their needs and their different
lifestyle.’78 However helpful the Court’s
departure from the material considera-
tion or absence-of-disregard79 test previ-
ously employed by the Commission and
the elaboration of the special considera-
tion standard, that alone cannot alleviate
the concerns about the overall approach
taken by the Court in matters relating to
serious human rights violations to the
detriment of members of racial or ethnic
minorities. This was voiced quite elo-
quently by Judge Bonello in his partly dis-
senting opinion appended to the June
2002 Anguelova v. Bulgaria judgment:

I consider it particularly disturbing that
the Court, in over fifty years of pertina-
cious judicial scrutiny, has not, to date,
found one single instance of violation of the
right to life … or the right not to be subject-
ed to torture or other degrading or inhu-
man treatment or punishment … induced
by the race, colour or place of origin of the
victim … Frequently and regularly the
Court acknowledges that members of vul-

nerable minorities are deprived of life or
subjected to appalling treatment …; but not
once has the Court found that this happens
to be linked to their ethnicity. Kurds,
coloureds, Islamics, Roma and others are
again and again killed, tortured or
maimed, but the Court is not persuaded
that their race, colour, nationality or place
of origin has anything to do with it.
Misfortunes punctually visit disadvan-
taged minority groups, but only as the
result of well-disposed coincidence.80

It is, of course, true that the Court 
did establish ethnicity-based persecution 
amounting to degrading treatment in
Cyprus v. Turkey with respect to the
Karpas Greek-Cypriot community, hold-
ing that the ‘treatment to which they
were subjected … can only be explained in
terms of the features which distinguish
them from the Turkish-Cypriot popula-
tion, namely their ethnic origin, race and
religion.’81 But the practice of the Ame-
rican human rights bodies provides more
guidance as to what consequences the find-
ing of a particular vulnerability can or
should have. In the context of the rights of
indigenous peoples, which can inspire us
also when we are talking about European
national minorities, the relationship bet-
ween past injustice, the vulnerability aris-
ing out of it, and the consequential far-
reaching state duties to remedy and com-
pensate becomes apparent. Where, in the
past, indigenous communities were as
much as the victims of plunder of their
lands,82 human rights law places an obliga-
tion on states to adopt extraordinary mea-
sures aimed at the restitution of property
unjustly taken, such as the suspension of
statutes of limitation to enable victims
access to a court even a long time after the
loss of their land, and more, for instance
the acquisition of land to distribute
amongst the members of the communities
concerned.83
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The Inter-Am.Ct.H.R. took this ap-
proach even further in its 2001 Mayagna
(Sumo) Awas Tingni Indians judgment84

by ordering Nicaragua that it ‘must adopt
in its domestic law … the legislative,
administrative, and any other measures
necessary to create an effective mecha-
nism for delimitation, demarcation, and
titling of the property of indigenous com-
munities, in accordance with their cus-
tomary law, values, customs and mores …,’
must do so ‘with full participation by the
Community’85 and, furthermore, by ruling
that the state must ‘invest, as reparation
for immaterial damages, in the course of
12 months, the total sum of USD 50,000
… in works or services of collective inter-
est for the benefit of the Mayagna (Sumo)
Awas Tingni Community.’86

Thus, while throughout the systems of
human rights protection there is a trend
to recognise the vulnerability of (mem-
bers of) minorities and indigenous peo-
ples — according to a May 2002 report by
Minority Rights Group to the UN
Working Group on Minorities, however,
this is not the case with respect to minori-
ties’ right to development87 — one must
concede that the practice so far, with the
notable exception of the Inter-American
bodies, has not developed any discernible
guidelines as to what consequences that
realisation should have. The European
Court’s reluctance to find that violence
was motivated by ethnic hatred is mir-
rored in its approach in less controversial
cases where, for example, general zoning
regulations have been found to prevail
over minorities’ rights to traditional hous-
ing. While in the deprivation of liberty
field, even after a merely cursory look at
the practice to extract purposeful rules on
states’ positive protection duties, the eth-
nicity criterion does not appear to permit
such conclusions.

The Other Side of
Vulnerability: Protection
Duties, Interference, and
Vulnerable States

The aforesaid allows another
conclusion, namely that the identi-
fication of vulnerability — be it of a
group or an individual — mandates
particular attention of states and,
routinely, gives rise to protection
duties. Thus, for instance, a vulnerable
prisoner must be identified, possibly sep-
arated from the general prison population
as far as necessary in his interest, and
treated and supervised appropriately. Oc-
casionally, these protection duties entail
limitations placed on the fundamental
rights and freedoms of others. If a state is
obliged to take particular care of children
who were victims or witnesses of a crime,
it may have to modify or restrict defen-
dants’ due process rights such as the pub-
licity of the trial, the extent to which the
cross-examination of child witnesses is
permitted etc. These positive duties are
not easy to categorise, just like the factors
leading international bodies to conclude
that certain individuals or groups shall
belong to a vulnerable class. 

With respect to the rights of minorities
and indigenous peoples, we have come to
realise that the remedies aspect of identify-
ing vulnerability must acknowledge the
particularities of the geographical region
concerned and thus offer more prospects
of success when it comes to developing
some kind of general guidelines if we look
at the regional systems of human rights
protection individually. Thus, the Inter-
American system is well advanced with
respect to providing redress for egregious
past violations of the most fundamental
rights of indigenous populations bringing
them to the brink of extinction while, in
the European context, the development
of a vulnerability-based approach to affir-



mative measures in favour of minorities is
still in its early stages. In the field of pris-
oners’ rights, on the other hand, Europe
leads the way by having developed suc-
cinct rules on how to identify, separate,
treat and actively protect the more and
most vulnerable classes of persons de-
prived of their liberty.

To discuss the feasibility of elaborat-
ing rules as to how far-reaching protec-
tion measures must be or may be in par-
ticular situations, and what limits would
result from a balancing of competing fun-
damental rights, is beyond the scope of
this article since this aspect requires fur-
ther in-depth analysis. However, apart
from the vulnerability of individuals and
groups and the consequences arising out
of such a qualification, we also have to
briefly consider the question of vulnera-
ble states or vulnerable societies. The
Eur.Ct.H.R. has acknowledged ‘the sensi-
tive nature of the ongoing peace process
[in Northern Ireland] and the complexity
of the security situation which it seeks to
resolve. Consequently, it would accord to
the Government a wide margin of appre-
ciation in the measures perceived as nec-
essary in the pursuit of that process.’88

The re-establishment or strengthen-
ing of democratic institutions in conflict-
torn societies, in particular of an indepen-
dent judiciary, renders these institutions
particularly vulnerable to attacks by those
who wish to undermine the peace and
reconstruction process. States may there-
fore be accorded a wider margin of appre-
ciation with respect to the measures they
take, even if they interfere with rights,
such as the right to a fair trial, to an extent
that would otherwise not be tolerable.89 A
somewhat wider margin is also given to
states when they seek to protect their cit-
izenry against a breakdown of essential
services due to industrial action.90 This
accords with the tendency of internation-
al supervisory bodies to show a degree of

lenience when newly independent states
or states in transition to a democratic
society fail to comply fully with minimum
human rights standards, but demonstrate
their willingness to improve the situation
without undue delay. The HRC, for in-
stance, has emphasised the efforts by gov-
ernments of such states to remedy a situa-
tion of widespread human rights viola-
tions they inherited from their predeces-
sors91 and acknowledged the ‘clear pro-
gress in securing civil and political
rights.’92 Further, it has noted ‘with satis-
faction that recently enacted laws … are of
a liberal character, demonstrating the
Government’s intention to restructure
society in accordance with basic democ-
ratic principles.’93

But considerations have not been lim-
ited to man-made vulnerabilities or,
rather, susceptibilities.94 The CRC has,
particularly in the case of island states,
‘acknowledge[d] the[ir] vulnerability …
with respect to natural disasters such as
cyclones, typhoons, tidal waves and flood-
ing, and the challenges faced in this
regard’95 and accepted that such factors
may adversely affect a state’s ability to
comply with certain human rights
requirements.96

It appears from all this that monitor-
ing bodies do accept that certain political
and societal changes as well as factual sit-
uations render state structures vulnerable
— or susceptible — either to internal con-
flict or to other events that may under-
mine their ability to give full effect to
their human rights obligations, even if
they are willing to comply with them. On
the other hand, alleged vulnerability is
sometimes nothing but a disguise of the
fact that a state is in reality unwilling to
change its practices in light of its human
rights obligations; therefore, supervisory
bodies tend to subject such claims to
quite strict scrutiny.97
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The Question of
International Procedures

Finally, questions relating to the
status of the particularly vulnera-
ble as petitioners before interna-
tional human rights bodies merit
consideration. The practice in this area
concentrates on three related issues: vio-
lations of the right to petition; effective
remedies; and the requirement to exhaust
domestic remedies.

In the Akdivar and Kurt cases, the
Eur.Ct.H.R. developed the standard that
‘regard must be had to the vulnerability of
the complainant and his or her suscepti-
bility to influence exerted by the authori-
ties’98 when interference with the right to
petition is alleged. Basically the same
applies to the exhaustion rule. For the
ACHR bodies, the ‘rule of exhaustion of
domestic remedies does not require the
invocation of remedies where this would
place the physical integrity of the peti-
tioner at risk, or where this offers no pos-
sibility of success.’99 However, applicants
have to advance what amounts to special
circumstances100 in this respect.

In the given context, we are once again
confronted with the interplay between
vulnerability, the gravity of the alleged
human rights violation, and the level of
duties a state faces. For example, ‘where
an individual has an arguable claim that he
or she has been tortured101 by agents of
the State, the notion of an effective reme-
dy entails … a thorough and effective
investigation capable of leading to the
identification and punishment of those
responsible and including effective access
for the complainant to the investigatory
procedure.’102 The seriousness of the viola-
tion may ‘cause [the victims] to feel vul-
nerable, powerless and apprehensive of
the representatives of the State’103 or even
make them dependent on the assistance
of the very authorities they point out as

the perpetrators, as was the case when
security forces destroyed the houses of
the applicants in certain cases against
Turkey.104

However, other cases show that,
where a grave violation is alleged but is no
longer continuing (such as torture in the
past), at least the status of vulnerability
must be shown to persist in order for the
person concerned to benefit from being
exempt from exhausting domestic reme-
dies. Where victims have secured the
assistance of legal counsel but neverthe-
less fail to bring the allegations to the
attention of domestic authorities compe-
tent to provide a remedy, their claim of
unavailability will likely fail105 unless the
entire situation in the country or region
concerned is so volatile that a tribunal is
convinced that ‘a generalized fear in the
legal community prevents [the individual]
from obtaining [legal] representation;’
then ‘the exception … is fully applicable
and the individual is exempted from the
requirement to exhaust domestic reme-
dies.’106

Concluding Remarks

As we said at the outset, the con-
clusions one may draw from the
foregoing analysis may only be ten-
tative since a further exploration
of the topic is required. What can be
extracted from this selective look at the
broad and largely unsystematic lawmak-
ing and implementing practice, however,
is that the (alleged) vulnerability of cer-
tain individuals or groups has been taken
into consideration by human rights
supervisory bodies at the universal level
and within virtually all regional bodies in
the exercise of both their monitoring
and adjudicative powers. It also guides
the drafters of specialised or otherwise
advanced binding treaties and non-bind-



ing international instruments. Vulnera-
bility is therefore not merely a terminus
technicus that serves to identify certain
individuals/groups in relation to the
enjoyment/deprivation of certain rights,
but a qualifying factor that can have con-
crete consequences in the context of
human rights litigation.

There is no single approach to defini-
tion of vulnerability. In fact, there is no
definition or purposeful categorisation at
all. Instead, we encounter a vast practice
of identifying the particularly vulnerable
for very limited purposes. Usually this
identification serves the sole purpose of
classifying a specific group in the context
of a particular right or issue. The follow-
ing appears to guide international human
rights bodies when they apply the con-
cept:
(a) the intention not to draw up a master-
list of who or what is vulnerable in general
terms that would apply universally, within
a regional system, or simply within a given
treaty;
(b) instead, an almost uniform practice to
establish specific, and sometimes sophis-
ticated, lists of vulnerable categories of
individuals/groups both within treaties
and in practice; and
(c) the customary insistence that these
lists are not exhaustive but exemplary by
inserting “other” clauses and thus sug-
gesting that other individuals/groups
may be considered just as vulnerable as
those listed.

Certain distinguishing criteria defin-
ing the vulnerable appear more frequently
and systematically than others and form
categories. A necessarily tentative list of
these categories includes age, sex, ethnic-
ity, health, liberty, and “other status”.
That leaves a large quantity of miscella-
neous, non-categorised criteria and serves
as an additional indicator for the very lim-
ited systematic approach behind identify-
ing vulnerability.

The criteria are frequently combined
with a view to identifying the individu-
als/groups that are more vulnerable, for
instance detainees in general as opposed
to mentally disturbed detainees. As men-
tioned above, these comparisons are of a
strictly intra-document character and do
not (nor are they intended to) create gen-
erally applicable hierarchies of vulnerabil-
ity. Insofar as rankings do occur, they
serve the exclusive purpose of differenti-
ating between categories of individuals
already found to be deserving of special
care and attention and sub-categories that
warrant an even higher degree of positive
measures of protection and/or promo-
tion.

We have repeatedly encountered the
phenomenon that vulnerability, the gravi-
ty of past human rights violations, and the
scope of positive protective or restorative
duties of states closely interact. The vul-
nerability-gravity-duties line of thought is
evident in at least two of the issues exam-
ined above, namely the Inter-American
approach to restoring some of the rights
and entitlements which the indigenous
population was deprived of in the past
and the global as well as regional bodies’
line of jurisprudence concerning the re-
quired exhaustion of domestic remedies.
It appears that the very same concept
could come into play in various other con-
texts and may well be one of the generally
applicable rules that need to be developed
with respect to the concept of vulnerabil-
ity in international human rights law.

The consequence of vulnerability for
the individual or group concerned is that a
higher level of human rights protection in
their favour is required from states. How
this higher level shall be defined or mea-
sured must be left open in the present
study and may, in any event, be impossible
and undesirable to stipulate in general
terms. The analysis has shown that there
are significant differences in how the
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scope of more protective duties is per-
ceived (as we have seen in the context of
minorities’ rights in the Americas and in
Europe). Yet, as the European approach
to prisoners’ rights suggests, certain areas
of human rights law are clearly superior to
others when it comes to setting forth
proper responses to increased vulnerabili-
ty. It would seem that narrower, more spe-
cialised areas that have been the special
focus of international implementation
mechanisms are more likely to yield such
results (for instance, the CPT system in
Europe).

Finally, people petitioning interna-
tional human rights bodies may be found
to be vulnerable and treated differently
with respect to their procedural status.
These cases all relate to the right to effec-
tively petition and to the corresponding
duties of state-parties to human rights
treaties.
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