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The European Regulation of
Communications Software: Building a
“Plattform” for Freely Interoperable
Digital Expression?

By Boris ROTENBERG’

Imagine that, in a faraway fictitious land, A invents or expresses a series of words which have no
synonyms and orly make sense in that particular sequence. In order to utter competing or
complementary expression, B and C need to ‘borrow’ (part of) that exact same series of words.
As it turns out, copyright protection in that country enables A to monopolise or control the
debate on that topic. Copyright holder A clams that B and C should pay access fees, that the
copyright protection is needed for inducing cregtion. B and C argue that the gpplication of the
copyright impinges on therr right to express information or ideas on al related aspects. In
essence, this is the paper’s research question. By analogy, B and C need access to A’s interface
code if they want to create software programs capable of interoperating with A’s software. For
the ‘interface is a st of dectronic keys which, so far as dructure is concerned, must be
precisely emulated in order to secure co-operation between programs. It is argued that software
copyright holders enjoy de facto control over much software expresson by means of the
interface code; the question thus arises whether current European software laws — software
regulation, competition laws— comply with the right to freedom of expression (Art. 10 ECHR).

This piece takes a firg sep in the andyss of the relation between European software laws and
Art. 10 ECHR, with a particular focus on software interoperability. (I) The first part provides a
detailled discusson of gpplicable laws, and describes the legd arsend available to third parties
for obtaining interoperable software goods/services. (I1) Next, the paper criticises the underlying
assumptions of the existing framework. It is contended (i) tha third party access to interface
information is not as automatic or sef-evident as generdly thought, and (ii) that competition law
faces serious methodologicd problems in remedying possble abuses, as wel as more
fundamentd legitimecy-caveats with regard to policy decisons about property or nont
discrimination. (111) This debate needs to be placed in its wider conditutiona setting. ftware is
both a means for expresson, and expression in its own right in the sense of Art. 10 ECHR. Thus,
software interoperability laws are foremost about enabling or limiting the right to impart and
receive software expression. In addition, the State ncurs a positive duty to facilitate expression,
as was recognised in the Plattform case and the right to media plurdism. The question arises
whether the State complies with the latter obligation, particulaly as regards the right to non
disrimination.  This is criticd in the current climate of politicd tenson between closed
commercial and free (or open source) software. The paper concludes with a number of
recommendations which should direct future research on this increasingly important issue.

? Ph.D. Candidate, European University Institute, Florence; boris.rotenberg@iueit. Part of this text has been

published in B. Rotenberg, ‘ Software and Fundamental Rights: European Software Regulation in Light of the Right
to Freedom of Expression.’, in P. Cunningham, M. Cunningham & P. Fatelnig (Eds.), Building the Knowledge
Economy - Issues, Applications and Case Studies. (Amsterdam, 10S Press, 2003), pp.230-239. This article builds
further on those ideas, by testing them on one specific problem: software interoperability (as defined below). Some
of the underlying issues are related to my Ph.D. thesis on “[t]he Legal Regulation of Communications Bottlenecksin
European Digital TV.” | would like to thank everyone who contributed to this paper in one way or another. The
usual disclaimer applies.
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“There are aly three cultural facts upon which a
tacit accord has been reached between peoples: the
adoption of the Greek and Roman alphabet; the
shaving of men's faces by a barber; and the
marking of the hours of the day on a sundial.”

Finy the Elder, Natura History, at 7.210.

“Language disguises the thought, so that from the
external form of the clothes one cannot infer the
form of the thought they clothe; because the
external form of the clothes is constructed with
guite another object than to let the form of the body
be recognised.”

Ludwig Wittgenstein, Tractatus Logico-
Philosophicus, at 4.002.

|. Introduction

The regulation of software has been harmonised at the European level. European software
regulation ams a (so-cdled ‘podtive) economic integration of the European internd
market for software goods and services! The remainder of the market integration process
(‘negetive integration’) is achieved to a large extent through the enforcement of (Europesn
and nationd) competition laws (i.e. Antitrust). At the same time, the adoption of the
European Union's Charter of Fundamenta Rights provides one more piece of evidence of a
current tendency in the European integration process. increasingly, questions of a
‘congtitutional’ nature are being posed a the European leve.? In this context the question
aises whether European software regulation should be assessed purdy in the light of
economic issues related to maket integration, or whether the conditutional dimenson —
foremog,, the right to freedom of expresson - would shed new light on the legd postion to
be adopted.

The am of the present paper is therefore to briefly explore, and emphasse the
importance of further addressing, this key research question. The conclusions reached so far
are two-fold. Fird, the paper highlights that the debate on software regulation does not
merely raise economic issues, but should be scrutinised ingead in the light of its broader
conditutional  setting. As our communications infradructure is increesngly  digitised,
fundamentad questions normdly related primarily to the ‘content’ sphere, and to the
physcd (often tangible) ‘infrastructure segment will gradudly permeete the debate on
software regulation. In paticular, the later’s conditutiond vaidity needs to be assessed
agang the right to freedom of expresson, which arguably conditutes one of the essentid
tenets of any democratic State. In other words, instead of asking the classic question how to
secure free expression in relation to the content and physicd layers® the first god of the

! See the Software Directive: Directive 91/250/EEC of 14 May 1991 on the Legal Protection of Computer
Programs (as amended by Directive 93/98/EEC), O.J. 17 May 1991, L.122/42.

2 For the (non binding) Charter, see O.J. 18 December 2000, C.364/11. Another clear example is of course the
current debate on a European Constitution. For a good overview: J. Kokott, A Rith, ‘The European
Convention and its Draft Treaty establishing a Constitution for Europe: Appropriate Answers to the Laeken
Questions?, 40 Common Market Law Review (2003), pp.1315-1345.

% This three layer structure (which is obviously only a model) was recently used by some of the most
acclaimed communications scholars. Lessig, for instance, persuasively points out that “[w]e understand a

-3-



International Journal of CommunicationsLaw and Policy
Issue 8, Winter 2003/2004

paper is to point to the importance of launching a European debate on the following topic:
what is the conditutional status of the logica (or code) layer in the light of Art.10 of the
European Convention on Human Rights (ECHR)? Arguably, software fdls within the ambit
of that provison both as a medium for expresson, and as expresson in its own right. While
US courts have addressed this type of claims in a number of cases? it is indeed surprising
that no dngle author or court has yet (had to) consider(ed) this puzzle in the European
context.

Second, and more importantly, it will be shown that the issue is not moot, but has
practical consequences. The paper focuses on one critical point: software interoperability.
Here, it is emphasised that software is now even less a stand-alone product, but lies a the
heart of our communications infrastructure and processes. It is the man driver behind the
convergence of tedecommunications, computing and broadcasting. Software products and
sarvices — like big pebbles in a sormy river — are potentid bottlenecks, determining the
flow of (software and content) expresson between users. It is argued that — just like our
pebbles might eventualy form a dam, should too many of these be randomly thrown in the
river — software products/services, if not properly regulated, risk to hinder the optima flow
and diverdty of information. Seen in this light, there may be drong arguments for
dragticdly re-assessng current European software regulation on that issue, as it redly
matters on wha terms the law induces interoperability between software dements (or
expression). It is contended that current regulation might not comply with the Sta€'s
podtive duty to facilitate the expresson of ‘information’ or ‘idess (in the form of software,
and otherwise), as recognised most draméticdly in the Plattform case, but dso in the right
to media plurdism.

For the purposes of this paper the term ‘software does not include digital content, only
executable bitstreams that instruct computers in what to do’ ‘Interoperability’ meens
functiond interconnection and interaction, as required to permit dl dements of software
and hardware to work with other software and hardware and with users in dl the ways in
which they are intended to function; or the &bility to exchange information and mutualy to
use the information which has been exchanged.® Moreover, while the paper often uses the

communications system by dividing it in three distinct layers. The physical layer, across which the
communication travels, this is the computer or the wires. (...) In the middle is the logical or code layer — the
code that makes the hardware run. (...) At the top is the content layer — the actual stuff that gets said or
transmitted across those wires. Here we include digital images texts, online movies and the like. These three
layers function together to define any particular communications system.” See L. Lessig, The Future of Ideas.
The Fate of the Commons in a Connected World, at p.23; Y. Benkler, ‘ FromConsumersto Users: Shifting the
Deeper Structures of Regulation’, 52 Federal Communications Law Journal (2000) 561, at 562-3.

* So far, this issue arose in two distinct types of cases, namely the constitutionality of (i) US export limitations
on encryption programs and (ii) laws prohibiting copyright circumvention tools. Seeinter alia Bernstein v. US
Department of Justice, 176 F.3d 1132 (9th Cir. 1999); Junger v. Daley, 209 F.3d 481 (6th Cir. 2000); Karn v
US Department of State, 925 F. Supp. 1, 3 (D.D.C. 1996); Universal City Sudios, Inc. v. Corley, 273 F.3d 429
(2d Cir. 2001); Universal City Studios, Inc. v. Reimerdes, 111 F.Supp.2d 294, (SDNY 2000). For US literature
on this exact topic, see inter alia D.L. Burk, ‘Patenting Speech.’, 79 Texas law Review (2000) 99; L.J. Camp,
S. Syme, ‘Code as Embedded Speech, Machine and Service.’, Journal of Information, Law and Technology
(2001), available at http://elj.warwick.ac.uk/jilt/01-2/camp.html; N.A. Crain, ‘Bernstein, Karn, and Junger:
Constitutional Challenges to Cryptographic Regulations.’, 50 Alabama Law Review (1999) 869; L. Tien,
‘Publishing Software as a Speech Act., 15 Berkeley Technology Law Journal (2000), available at
http://www.law.berkeley.edu/journals/btlj/articles/15 2/tienftien.html; R.C. Fox, ‘Old Law and New
technology: The Problem of Computer Code and the First Amendment.’, 49 UCLA Law Review (2002) 871.

> Definition taken from E. Moglen, ‘Freeing the Mind: Free Software and the Death of Proprietary Culture.’,
(2003), at p.1. Available at http://emoglen.law.columbia.edu/publications/maine-speech.html .

® Software Directive, Recitals 10-12. In contrast, interoperability in the DTV market, for instance, has been
taken to mean the disappearing of authoring costs (which would be incurred in translating applications from
the API for which they were written to another) or the situation in which any application can be run on any
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example of operating sysem (OS) software, dl software programs interact with hardware,
or other software programs through their interfaces. Thus, the paper has awider relevance.

Pat 1l provides an in-detall discusson of the rdevant laws public interest regulation
(.ee. manly the EU Software Directive) and competition lavs as goplicable on the
interoperability question. Part Il explans why the current dtuation may not be fully
satidfactory. It is argued that the gpplicable laws rely on underlying assumptions which are
themsdves open to criticism. As a result, obtaining software interoperability is a more
arduous task than is generdly thought. Findly, Pat IV sheds new light on the argument,
and puts public interest regulation and competition laws in context. The exact form of, and
mix between, the various laws can only be assessed againgt the backdrop and aims of the
overarching condtitutiond right to freedom of expresson (Art.10 ECHR). Thus, this piece
briefly andyses software interoperability from that particular viewpoint, and concludes
with a number of recommendations. Incidentaly, this pgper ams to draw the reader's
dtention to the importance of darting a wide European debate on the interface between
software and freedom of expression.

II. EU Software Regulation: Between Public Interest Regulation and Competition
Laws

2.1 —Introduction

The concrete regulation of communications software is best conceved of as a difficult
baancing exercise between public interest regulation and competition laws. European
public interest regulation has a generd application in the common market, and can take the
form dther of pogtive integration measures (by means of EU legidaion hamonisang the
laws of the various MS with a view to removing trade bariers in the community), or
negative integration initiatives (i.e. driking down discriminatory or indistinctly gpplicable
MS laws which are found to hinder the free movement of services, goods, and dike in the
European Community). In contrast, competition law applies on a case-by-case bass and
focuses (both ex ante and ex post) on preventing anti-competitive practices of market
players. In the next paragraphs, the paper describes the current regulatory picture regarding
communications software. The complementary nature of competition law and public
interest regulaion is highlighted.

Public
Interest <= Competition
Regulation Laws

Chart 1: TheClassic Tension
2.2 — Public Interest Regulation: The Copyright Holder’ s Potential Stranglehold

Differences in the lega protection of computer programs offered by the laws of the MS
were conddered to have direct and negative effects on the functioning of the common
market for computer programs. As a result, the EU introduced various pieces of legidation

STB middleware and APls. See OXERA, ‘Study on Interoperability, Service Diversity and Business Models
in Digital Broadcasting Markets.”, February 2003, pp.6-7.
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aming to remove such hindrances to the interna market. This paper focuses on the issue of
software interoperability.”

In fact, the technicd key to interoperability has lain in the ability of the outsder to
have access to the structure of the technicd interfaces of software to which a connection is
desred. For the ‘interface is a set of eectronic keys which, so far as structure is concerned,
must be precisely emulated, in order to secure co-operation between programs® Invariably,
an agpplicaions program, such as a spreadsheet, will have to communicate with the
operating sysem which in turn mekes the hardware perform the necessary functions. A
wel-known example of criticd interfaces are the Application Program Interfaces (APIS)
which endble the interaction between a given Operaing Sysem (OS) and the various
goplications programs. Many of the tasks that those various applications are designed to
accomplish are Imilar — eg. drawing didlog boxes, saving documents, and providing ‘hdp’
to users. Thus, a huge duplication of efforts can be prevented by writing (or ‘coding’) those
common tasks into the OS code. In this context, the APIs thus enable software agpplication
writers to rely on or use those tasks or lines of OS code for their applications. In sum, third
paty access to APIs is crucid for achieving interoperability between the OS and the
applications®

Smilarly, there are many other interfaces to which access is needed in order to be able
to enter the software market. An interface is a pre-established way to resolve potentid
conflicts between interacting parts of a design. It is like a treaty between two or more sub-
dements To minimize conflicts the tems of these tresties — the detaled interface
Specifications — need to be set in advance and known to affected parties. Thus interfaces are
pat of a common information set that those working on the design need to assmilate.
Interfaces ought to be visible information.*°

The various rights and obligations in this relation ae as follows. The Software
Directive compels MS to provide copyright protection for software products (as ‘literary
works )X The definition of computer program is very broad, incduding preparaiory
materids and computer programs fixed in hardware (Art.1). The rightholder is entitled to
redrict the unauthorized permanent or temporary reproduction in pat or in whole the
trandation, adgptation, arrangement and any other dteration; as wdl as any form of
digtribution of the program or copies thereof (Art.4).

" Another (in)famous EU measure effecting the dissemination of software goods and services can be found in
the new EU Copyright Directive (Directive 2001/29/EC of 22 May 2001 on the Harmonisation of Certain
Aspects of Copyright and Related Rights in the Information Society, O.J. 22 June 2001, L.167/10). In brief,
Art.6 thereof requires the MS to provide adequate legal protection against circumvention activities. The
Directive does so by imposing protection of effective technological measures designed to protect any
copyright or any rights related to copyright as provided by law or the sui generis database right. Art.6(2) then
obliges MS to provide adequate legal protection against any activities, including the manufacture or
distribution of circumvention devices, products or components or the provision of services to this effect.
Finally, Art.7(1) requires MS to provide adequate legal protection against any person knowingly performing
without authority the removal or alteration of any electronic rights-management information; or the
distribution of works from which electronic rights-management information has been removed or altered
without authority.

8 The term ‘interface’ has no specific technical meaning in programming. Interfaces are those features or
elements of a program that are necessary for interaction between software and hardware, or between
programs. What is common to them is that copying or using them may be needed in order to create
interoperable programs. S. Lai, supra, p.213; referring to Clapes, Software, Copyright and Competition: The
“Look and Feel” of the Law (1989), pp.181-82.

°® See D.S. Evans, ‘The Antitrust Economics of Two-sided Markets.’, AEI-Brookings Joint Center for
Regulatory Studies, September 2002, available at http://aei.brookings.org/admin/pdffiles/phpMt.pdf, p.17.

10 C.y. Baldwin, K.B. Clark, Design Rules. The Power of Modularity. (Cambridge Massachusetts, MIT Press,
2000), p.73.

11 See Directive 91/250/EEC of 14 May 1991 on the Legal Protection of Computer Programs (as amended by
Directive 93/98/EEC), O.J. 17 May 1991, L.122/42.
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The lega provisons can best be understood having regard aso to the various ‘recitads
in the preamble, the explanatory memorandum, as wel as to the legidative higory of the
Software Directive travaux préparatoires). Art.1(2) of the Directive provides that software
“expresson” (i.e. code) is copyrightable subject matter, but not “ideas and principles which
underlie any eement of a computer program, including that which underlie its interfaces”
The legidative higory makes clear that dl interface specifications (as opposed to interface
code or expresson) are unprotected. Indeed, a previoudy exigting Art.1(3) was amended.
That provison provided that “[w]here the specification of interfaces conditutes ideas and
principles which underlie the program, those idess and principles are not copyrightable
subject matter.” Somehow, that sentence threatened the ability to create interoperable
programs in that it could be read to imply that interface specifications which did not
conditute ideas and principles might be protected by copyright. The subsequent amendment
of that provison highlights that dl inteface gpecifications are by ther very naure
unprotected subject matter.X? In addition, it appears that smal portions of interface code (or
expresson), necessxy for implementing the interfaces might aso be unprotected because
of the lack of origindity or under the ‘merger doctrin€ (which stands for the propostion
that there is no copyright protection where an idea and its expresson cannot be
separated).

This links in to the issue of reverse enginearing, and, more specificaly, dissssembly.*
When can software writers conduct interface research? In this respect, the Directive
provides that authorization of the copyright holder is not required™® where reproduction of
the code and trandation of its form are indigoensable to obtain the information necessary to
achieve the interoperability of an independently crested computer program with other
programs. However, this is on condition that (a) these acts are performed by the licensee or
by another person having a right to use a copy of a program, or on their behaf by a person
authorised to do so; (b) the information necessary to achieve interoperability has not
previoudy been readily avalable to them; and (c) these acts are confined to the parts of the
origind progran which ae necessay to achieve interoperability (Art.6(1)). Art.6(2)
furthermore provides that the information thus obtained may only be used for the latter
purpose; and may not be disclosed to other program providers except where necessary for
the interoperability of his independently crested program The bottom line is tha third party
access through decompilation is limited to cetan wel-defined purposes (obtaining
interoperable products), circumstances (indigoensability; unavalability; being a licensee or
authorised person; and confined to the interface) and uses (interoperability, even when it is
about disclosging the information to others).

21 fact, this reading is fully confirmed by the existence of Art.6 on the permissibility of decompilation acts,
as explained below (i.e. Art.6). Information, obtained through decompilation, can be used only for the
interface specifications. This assumes that no other provision of the Directive, including Art.1(2) restricts the
use of interface specifications. See P. Samuelson, ‘ Comparing US and EC Copyright Protection for Computer
Programs: Are They More Different than They Seem?, (1994) 13 Journal of Law and Computing 279, p.286.

13 See S, Lai, The Copyright Protection of Computer Software in the United Kingdom. (Oxford, Hart
Publishing, 2000), p.48 (and footnotes) and pp.97-98; referring to Czarnota and Hart, Legal Protection of
Computer Programs in Europe — A Guide to the EC Directive. (1991), at p.81. See dso D. Bainbridge,
Software ©opyright Law. (London, Butterworths, 1999 — Fourth Edition), p.170.

14 Bainbridge emphasises that one should be careful with the terminology. Programmers ‘assemble’ the
program from low level assembly language into object code; ‘disassembly’ is the process of converting a
program from object code to assembly language. In contrast, ‘compiling’ is from source to object code, while
“decompiling’ is from object to the source high level language. The latter is usually not done because you
need to know the exact high level language used for this and non-executable remarks are not converted to
object code during compilation and will therefore not be retrievable when decompiling. One should thus
prefer the term ‘ disassembly’. See D. Bainbridge, supra, p.154.

5 Indeed, a number of proposals for introducing a requirement that third party programmers should request
the necessary information prior to engaging in decompilation were rejected. See S. Lai, supra, p.101.
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In sum, though its criticd importance cannot be doubted, making programs
interoperable is not necessarily an easy task in the EU. Expresson in the form of code is
prima facie copyright protected, even when this relates to implemented interface code. In
contrast, the ideas or specifications underlying these interfaces are not proprietary; nor
those smdl portions of code which are needed for implementing the interface and which
ether lack origindity or cannot be separated from (or are the only possble expresson of)
the underlying idea. At the same time, the copyright-holders have no obligation to disclose
relevant interface information, needed for achieving interoperability. The Software
Directive provides for a very circumscribed right to look for interface information through
reverse andyss. only for certain purposes, uses, and under certain circumstances, may third
party software writers undertake such actions. And even when fdling within the ambit of
the exception, software reverse enginesring (interface research) involves very difficult
processes and has rightly been described a“lengthy, costly and inefficient procedure.”

The <dient point is that interoperability primaily and manly depends on the
copyright-holder's  willingness. It is that player who will ultimatey determine whether
programs are interoperable. This is so, firdt, because it may decide to whom it will disclose
redevant interface information and a what price’’’ second, this is exacerbated by the fact
that other software providers may only undertake reverse andyss provided they are the
copyright holder's licensees or authorised users findly, even further disclosure to third
paties is limited to achieving interoperability between the decompile’s and the third
party’s program.

Given the above, it appears legitimate to wonder whether there are legd tools through
which the copyright holder may be forced to disclose interface information. The one that
immediately comesto mind is competition law.

2.3 — Competition laws: Positive Duty to Disclosein * Exceptional Circumstances’

Competition law obvioudy dso gpplies to undertakings providing software products or
sarvices. Through the application of Art.81 (preventing or remedying anti-competitive
practices or agreements between firms) and the Merger Regulation ((MCR) prohibiting the
cregion or drengthening of dominant pogtions which would  Sgnificantly  impede
competition) access obligations could be imposed. However, this article focuses on Art.82
(outlawing the abuse of a dominant pogtion). That provison itsdf interacts with the
Software Directive in a number of ways but this aticle will only look a the issue of
enabling third party interoperable software programs.'®

Specificadly, under what conditions can market players be forced to disclose reevant
interface information by means of Art.82 EC Treaty? For that provison to apply, three
conditions need to be fulfilled. First, one needs to prove the exisence of a dominant
position; second, there needs to be an anticompetitive abuse of that dominant postion;
finaly, this should impact a substantia part of the common market.

16 See the Commission’s Explanatory Memorandum to the Software Directive, O.J. C.91/7, para3.41; cited in
S.La, supra, p.101.

171t is not clear whether payment can be demanded for the provision of interface information. For opposing
views, see Czarnota and Hart, Legal Protection of Computer Programs in Europe — A Guide to the EC
Directive (1991), at p.80 (concluding that payment can be demanded) and Dreier, ‘ The Council Directive of
14 May 1991 on the Legal Protection of Computer Programs [1991] 19 EIPR 319, at 324 (who seems to
conclude that no payment can be demanded).

18 |ndeed, other applications of Art.82 relate to (i) access to information for maintenance purposes; (ii)
reproduction of existing user interfaces, namely those features enabling a user to interact with the program
(e.g. scroll-down menu’'s); or (iii) the dissemination of information in networks. See on these issues R.
Downing, ‘Magill and the Software Directive: Are they Interoperable?, Web Journal of Current Legal Issues
(1995).
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A. Dominance on the Relevant Market

The notion of dominance has been defined in the case law of the European Court of Jugtice
(ECJ) as a pogtion of economic strength affording an undertaking the power to behave to
an appreciable extent independently of competitors, customers and ultimately consumers.®
There are two steps for identifying dominance. Fird, it is necessary to ddineate the relevant
geographic and product/service market. Second, dominance is then assessed by reference to
anumber of criteria present on the relevant product/service and geographic market.

The objective of reevant market definitions is to identify actud and potentid
competitors of the undertakings that are cgpable of condraining their behaviour and of
preventing them from behaving independently of an effective competitive pressure?°
Demand sde subdtitutability is the man tool for determining the relevant product/service
market in a given case. The am is to measure the extent to which consumers are prepared
to substitute other products/services for the products/services in question.?’ In contras,
upply dde subgtitutability indicates whether suppliers other than those offering the
product/service in question would switch in the immediate to short term ther line of
produgtzion or offer the relevant product/service without incurring sSgnificant additiond
costs.

The main test for determining this is commonly known as the ‘SSNIP; namdy, what
would be the effect of a amdl but sgnificant non-trangitory increase in price (eg. 510%),
assuming that the prices of dl other products remain constant. The key issue is to determine
whether the loss of sdes would be sufficient to offset the increased profits resulting from
the price increase. If the price increase is profitable for a given product/service, one can
then add additiond productsservices or geographic areas depending on  whether
competition from those particular areas or products/services condrains the price of the
product/service in question. This way, the scope of the rdevant market can be more
accurately determined.?®

The mog critical indicators for determining whether undertekings enjoy a dominant
postion are the market share of the alegedly dominant undertakings, and the presence of
sgnificant barriers to entry. The latter provide an important ingght into potentid long term
market power. Thus, legd J)rovisjons (eg. IPRs or licensing restrictions),* technological
advantage and know-how,”® or vertica integratio?® have been induded in the ligt of

19 Case 27/76, United Brands v. Commission [1978] ECR 207.

20 See the Explanatory Memorandum to the Conmission Recommendation 2003/311/EC of 11 February 2003
on Relevant Product and Service Markets within the Electronic Communications Sector Susceptible to Ex
Ante Regulation, supra, p.7.

2L |n United Brands, for instance, the ECJ accepted that banana' s constituted a separate relevant market from
other fruit sorts. The Commission had argued that this was the case because of their unique characteristics:
‘appearance, taste, softness, seedlesness [and] easy handling.” The Commission furthermore pointed to the
fact that the banana was a critical part of the diet of certain sections of the community such as the very young
and the elderly. In sum, the banana was not a substitute of other fruit sorts.

22 |n Continental Can, the ECJ annulled the Commission’s decision on the basis that it had not properly
considered if the producers of other types of can could enter the market for meat and fish cans. Case 6/72,
Continental Can v. Commission [1973] ECR 215; referred to in B.J. Rodger, A. MacCulloch, Competition
Law and Policy in the European Community and United Kingdom (London, Cavendish, 2001), Second
Edition, p.83. Note that ‘short term’ is to be intended as ‘such period that does not entail a significant
adjustment of existing tangible and intangible assets’. See Commission Notice on the Definition of Relevant
Markets for the Purposes of Community Competition Law, O.J. C.372, para.20.

23 See also Commission Notice on the Application of the Competition Rules to Access Agreements in the
Telecommunications Sector (*Access Notice'), para46; Case T-83/91, Tetra Pak v. Commission, [1994] ECR
11-755, para.68.

24 Case T-30/89, Hilti AG v. Commission [1991] ECR 11-1439; Case 311/84, Tele-Marketing v. CLT [1985]
ECR 3261.

%5 Case 85/76, Hoffmann-La Roche v. Commission [1979] ECR 461.

26 Case 27/76, United Brands v. Commission [1978] ECR 207.
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possible barriers to entry. Another clear barrier to entry is the control of access to facilities.
A facility would be consdered essential when access to it cannot be reasonably duplicated
within an agppropricte time frame ether for legd reasons, or because it would cost too
much.?” This is because dl of these can be used to control the way in which third party
products reach the market.?®

In addition, dominance can dso aise when no single firm is dominant. This is known
as collective (or joint) dominance, and the incluson of this type of dominance in the Art.82
andlysis is made clear in the wording of the provison itsdf. Indeed, Art.82 dates explicitly
that ‘any abuse by one or more undertakings of a dominant postion’” will be prohibited. In
Compagnie maritime belge the Court hed that is was wdl established that two or more
economic entities legdly independent of each other may hold a dominant postion, provided
that from an economic point of view they present themselves or act together on a particular
market as a collective entity. Such interdependence may result from an agreement between
partties, but dso from other connecting factors and, in particular, from the sructure of the
market.?® In sum, two conditions must be met: first, companies must have substantialy the
same position vis-&vis customers and competitors as a dominant company;° second, there
must be no competition between the two companies on the relevant market.®*

In view of the above the following condderations are due as regards the issue of
interface information. Frg of dl, it should be borne in mind that whether or not the
interfaces are protected by intelectud property rights (IPR) does not in itsef influence the
methodology employed for defining markets and finding dominance. However, by the same
token IPRs may affect the concrete market definition itsdlf in certain cases. Moreover, the
general methodology needs to be reversed, as compared to other goods. In the case of
interfaces, or potentid bottleneck facilities, the emphass tends to be on supply-sde
subdtitutability. The important question is how many competing goods may be successfully
introduced within a short time span.

Cases which are useful in this regard are Magill and Hugin. Magill was about a refusal
to supply copyrighted information on teevison programming for the creation of a new TV
guide which would comprise dl availeble programme information.*> The ECJ stated that, if
a supplier is the sole source of informetion, the resultant de facto monopoly may amount to
a dominant position if it gives the power to excdude others from the market.3® The ahility to
obtain interface information under Article 6 of the Software Directive can hardly be caled a
second source. In addition, both the ECJ and the Commisson have shown willingness to
define narrow markets for products which are supplied subsequently to work with a primary
product. The classic example is spare parts. In Hugin v Commission, the ECJ upheld a
finding of dominance in the supply of spare parts despite the fact that Hugin hed a smal

%" See Access Notice, para.74.

8 B.J. Rodger, A. MacCulloch, Competition Law and Policy in the European Community and United
Kingdom, (London, Cavendish, 2001), Second Edition, pp.87-88.

29 Joined Cases C-395/96 P and C-396/96 P, Compagnie maritime belge and others v. Commission [2000]

ECR 1-1365, paras.36 and 45. See also the court of first instance (CFl) which confirmed that no economic

links are needed for finding collective dominance. Case T-102/96, Gencor v. Commission [1999] ECR 11-753.

30 This appears to require larger combined market shares than would be needed for a single dominant position:
See G. Monti, ‘ The Scope of Collective Dominance under Article 82 EC.’, 38 Common Market Law Review
52001), p.153.

! Commission Notice on the Application of the Competition Rulesto Access Agreementsin the

Telecommunications Sector (the Access Notice), O.J. C.265, para.79. See for further academic literature on
thistopic: R. Whish, Competition Law (London, Butterworths, 2001 — fourth edition).
32 Joined Cases G241/91 P and G242/91 P, RTE and ITP v. Commission (Magill) [1995] ECR 743 (note
that Magill is a critical decision as it comprises a Commission Decision in favour of granting a licence; an
order of the President of the ECJ (against); a Judgment of five judges of the CFl (for); an AG opinion
gagai nst); and finally afull bench of the ECJ (for)).

3 Joined Cases C-241/91 P and C-242/91 P, RTE and | TP v. Commission (Magill) [1995] ECR I-743.
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share of the market for the primary product3* In the case of interface information, this
could mean that there may well be a dominant postion on the market for interoperable
software, even though the market share for the target software is smdll.>®

B. Abuse

A gven make definition is not an end in itsdf, but a means to assessng effective
competition or dominance. Dominance in itsdf is not illicit. In contrast, the law prohibits
any market player to abuse its dominant postion. Dominant companies have a ‘specid
regpongbility’ towards competitors, supplier's and customers, because of their srong
postion on the market. They should not engage in conduct that might otherwise be
permissble for non-dominant firms® In essence, any conduct that serioudy distorts
competition on agiven relevant market would be prohibited if it affects trade between MS.

There ae essentidly two man forms of abusive behaviour, though the boundary
between them is not necessxrily crystd dear. The first concern is that dominant firms might
be in a pogtion to maximise profits (or exploit their market power) by reducing output and
increesing the price of the product/service above a competitive level. Examples include
excessive pricing,” unfar conditions®® and even the refusd to innovate® The second (and
often rdaed) form of abudve conduct is exdusonary in effect; that is dominant firms
might abuse ther maket power by excluding rivds. The most famous example is the
refusd to grant access to an essentid facility.

(i) At the core of Art.82 lies the right to non-discrimination, or ‘goplying dissmilar
conditions to equivdent transactions with other trading parties, thereby placing them a a
competitive disadvantage” Discrimination may be found in relation to prices offered and/or
qudity of service (eg. providing update information about technicd interfaces). Two
gtuaions can be distinguished. Fird, a dominant provider may discriminate as between two
third parties, second, the (verticdly integrated) dominant firm might want to favour its own
subsidiary by providing the product/service to it a a better price/quality. Both cases are
prima facie anti-competitive. Obvioudy, there is no discrimination if an objective
judtification can be advanced for the differing treatment.

(i) As concerns pricing abuses, there has surprisingly only been one case in which the
Commisson hdd that a firm was abusing its dominant pogtion through excessve fees.
Moreover, that decison was subsequently annulled by the ECJ. The ECJ proceeded to
agree in passng tha charging excessve prices condituted an abuse, but faled to provide
further indications as to what condituted evidence of excessive pricing.*° It appears that
some inquiry into the costs of production is likdy to be necessry in excessve pricing
cases. With few exceptions, these costs are difficult to determine. In any event, competition
authorities are usudly faced with the lack of precise information needed for this type of

34 Case 22/78, Hugin v. Commission [1978] ECR 1869.

% See R. Downing, supra.

36 Dominant firms have a special responsibility not to allow their conduct to impair undistorted competition.
Case 322/81, Michelin v. Commission [1983] ECR 3461, para.10; cited in B.J. Fdger, A. MacCulloch,
Competition Law and Policy in the European Community and United Kingdom, (London, Cavendish, 2001),
second edition, pp.89-90.

37 Case 26/75, General Motors v. Commission [1975] ECR 1376.

38 Case 127/73, BRT v. SABAM [1974] ECR 313. In the latter case, a performing rights society was held to
have abused its dominant position by imposing on its members obligations which were not strictly necessary
for attaining its object.

39 Case G-179/90, Merci Convenzionali Porto di Genova v. Siderurgica Gabrielli [1991] ECR I-5889. In this
case, therefusal to introduce faster and modern technology for unloading operations was considered an abuse
of a dominant position, insofar as the result was that operations took more time and were therefore more
expensive.

40" Commission Decision 76/353, Chiquita [1976] O.J. L.95/1; Case 27/76, United Brands v. Commission
[1978] ECR 207.
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asessment, and generdly rductant to engage into it. In fact, this is logicd: it would be
rather dragtic for the Court to impose on market players its own opinion as to what might
conditute a far price, or a price which bears no economic relation to the economic vaue of
the good supplied.

The dtuation as regards pricing practices is even more complex in vertical settings,
such as the one which forms the object of the present article,. First of dl, predation could be
achieved through what is termed ‘cross subsidisation’.** More specificdly, this Stuation
aises when a market player subsdises one activity (say, downstream) by dlocating the
costs incurred on that market to its activity in another product/service market (say,
upstream) — i.e. charging its subsidiary low access prices. As a generd rule, there is nothing
wrong with this type of maket behaviour, snce the firm puts its wel-running busness
(here, upstream) at risk. In contradt, if the firm is dominant in the (upsiream) market, cross-
subsdisation will be anti-competitive since it can be used in a predatory manner to drive
out competition on the downstream market. Fire, the upstream firm could sdl a a loss to
its downstream competitor. This is however not going to occur very often, in view of the
non-discrimination obligation of Art.82.%2 Second, and more plausible in view of the above,
is the ‘price squeeze dtuation. Here, the upstream firm sdls to both its subsdiary and the
competitor for the same non-discriminatory high price. Thus it makes large profits in this
market. If its subsdiary then does very low and aggressve pricing in the downstream
market, it will squeeze the competitor out of the market.*® Arguably, no al too excessive
price is necessary for squeezing out competitors this way.

(i) Undertakings may not leverage the market power they enjoy on one market to a
related market, as they could otherwise behave independently of their customers on the
latter market** The Tetrapak Il judgment concerned horizontaly related markets but the
same no doubt applies to vertical markets as well. It is to be noted that the ECJ was careful
to confine the finding of abuse to ‘specid circumgances; namely where two markets are
linked* This will be the case where the related market concerns an  andillary,
complementary or dependent activity;*® where the rdated market is a sub-market of the
dominated market;*” and where the dominant firms equaly has a leading position in the
related market, and the (potentia) customers of the dominant firm aso depend on the latter
in that market. In fact, such Stuations will often arise in software markets. One method for
leveraging market power to other markets is through tying or bundling.*®

“1 Predatory pricing takes place when a dominant firm abuses its market power by selling a good below cost
for along period of time with the intention of eliminating or weakening competitors or deterring market entry.
Some economists have doubted the likelihood of predation, as recouping such losses would be impossible or
implausible. For an overview of the range of opinions among economists, see G. Abbamonte, ‘Cross-
Subsidization and Community Competition Rules', 23 European Law Review 414, at pp.424-25.

2 Indeed, if it sells at aloss to its own subsidiary, it will need to set the same price when selling to third party
competitors. P. Larouche, Competition Law and Regulation in European Telecommunications, p.235.

43P, Larouche, supra, pp.235-239.

44 See also Case COMP/M 2146 — Tetra Laval/Sidel, paras.325-389.

4 Case G33394 P, Tetrapak International SA v Commission [1996] ECR 5951, at p.6008; S. Far, V.
Oakley, EU Communications Law, (Bembridge, Palladian Law Publishing, 2002), p.31.

46 Case 67/73, Commercial Solvents v. Commission [1974] ECR 223; Case 311/84, CBEM v. CLT & IPB
(Telemarketing) [1985] ECR 3261; Commission Decision 98/190, Flughafen Frankfurt/Main [1998] O.J.
L.72/30.

47 Case 62/86, AKZO v. Commission [1991] ECR +3359; Cases G241-242/91P, RTE & ITP (Magill), [1995]
ECRI-743.

8 Art.82(d) hints to this type of anti-competitive abuse when it makes illegal ‘the conclusion of contracts
subject to the acceptance by the other parties of supplementary obligations, by their nature or according to
commercial usage, have no connection with the subject of the contracts. Indeed, suppose a company has a
monopoly over A and sells B in acompetitive market. By bundling products A and B — e.g. people who buy A
get B for free — competing producers of B are driven out of business. The leading case here isHilti in which
three different market were identified — nail guns, cartridge strips and nails — and the dominant undertaking
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(iv) Fndly, axd most importantly, dbsent objective judification dominant
undertakings may not refuse to supply market players which are dependent on them.*® This
is paticulaly so when this would result in diminating third parties from competing with
itsaf, or with an undertaking belonging to the same group.®® In Commercial Solvents, for
indance, the dominant underteking was required to resume supplies to the complanant
company, of raw materids for the production of pharmaceuticals. The dominant firms had
decided not to supply the latter following its decison to enter the market for the production
of the pharmaceutical in question. The ECJ upheld the decison of the Commisson that a
refusa to supply a firm which cannot easily obtain the good esewhere amounted to abuse
of a dominant postion. This was a fortiori the case where the buyer had previoudy been a
regular customer.®! Findly, it applies not only to initid supplies, but equaly to spare parts
(e.g. software updates).>

A related category of abuses is the ‘essentid facilities doctrine. Essentid fadilities
have been defined as a facility or infrastructure which is essentid for reaching customers
and/or enabling competitors to carry on their business, and which cannot be replicated by
any reasonable means®® Thus, in certain cases a dominant underteking must not merey
refrain from anti-competitive action but must actively promote competition by alowing
potential competitors access to the facilities which it hes developed> However, dthough
the Commission has expressdly endorsed it>° the ECJ and Court of First Instance (CFI)
appear more reluctant to do s0.°® As regards IPR, the generd rule is that a refusa to supply
cannot in itself conditute an abuse. In Volvo, the car manufacturer indtituted proceedings
agang the defendant for infringing its registered design on replacement parts for its cars. In
that case the court recognised that exclusivity was the essence or substance of the design
right. It was not an abuse of a dominant podtion for a car manufacturer holding the
regisered desgn for body panes for its cars to refuse to license others to supply

was held to have abused its dominant position by tying the sale of the nail guns with the cartridge strips (Case

C-53/92 P, Hilti AG v. Commission [1994] ECR I-667). It is to be noted that tying can be achieved not only by

contractual, but also by technological means (to date, the only EU case on technological tying was Case

60/81, IBM v. Commission [1981] ECR 2639. See the 14™ Report on Competition Policy, 1984, paras.94-95.

Cf. Infra). Sometimes tying practices may be justified having regard to technical considerations, or if they are

supplied together by nature or custom.

49 Examples of objective justifications include a genuine shortage — in which case the firm may supply its

loyal customers first: Case 77/77, BP v. Commission [1978] ECR 1513; knowledge that the buyer is unlikely

to pay or would take a long time to effectuate the payment: R. Lane, EC Competition Law (Harlow, Pearson

Education, 2000), p.159.

% See inter alia Case 311/84, CBEM v. CLT & IPB (Telemarketing) [1985] ECR 3261, at 3278; Case 18/88,

RTT v. GB-Inno-BM [1991] ECR I-5941, at 5979-5980.

°1 Cases 67/73, Commercial Solvents v. Commission [1974] ECR 223, para25. Obviously, the orders in
uestion must not be out of the ordinary. See Case 27/76, United Brands at p.292.

%2 Case 22/78, Hugin Kassaregister AB v. Commission [1979] 3 CMLR 345.

%3 H. Ungerer, ‘Access | ssues Under EU Regulation and Antitrust Law. The Case of Telecommunications and

Internet Markets', International Journal of Communications Law and Policy, 2000, p.25 — available at

http://www.ijclp.org/5_2000/pdf/ijclp_webdoc 4 5_2000.pdf.

* This doctrine has been imported from the United States. See among others US v. Terminal Railroad

Association, [1912] 224 US 383; MCI Communications Corporation v. American Telephone and Telegraph

Company, [1983] 708 F.2d 1081. See the opinion of AG Jacobs in Case C-7/97, Oscar Bronner v. Mediaprint

[1998] ECR 1-7791, paras.45-47.

5 Commission Decision of 11 June 1992, B&| Line/Sealink Harbours & Stena Sealink (Sealink 1), [1992] 5

CMLR 255; Commission Decision 94/19, Sea Containers/Stena Sealink (Sealink 11), [1994] O.J. L.15/8;

Commission Decision 94/119, Radby Port, [1994] O.J. L.55/52; Commission Decision of 16 May 1995, Irish

Continental/CCl Morlaix, not published.

%6 See the recognition of this belief in the recent Commission Decision COMP D3/38.044 - NDC Health/IMS

Health, 0J[2002] L59/18, at para.64, and the opinion of AG Jacobs in Bronner, at para.35.
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replacement panels necessary for the repair of the cars, even in return for a reasonable fee®’
This point was reiterated in the subsequent Magill case, where the ECJ declared that refusal
to grant a copyright licence cannot in itsdf conditute abuse of a dominant pogtion, even
when it is the act of a dominant undertaking.®® At first sight, this appears to be a logicd
corallary to the exclusive right which was granted in the first place.

However, the particular exercise of an exclusve right or IPR by the proprietor may be
prohibited by Art.82 in certain cases. () In Volvo the ECJ stated that Art.82 may apply, for
indance, if the exercise of a car manufacturer involves on the part of the dominant
undertaking certain abusive conduct, such as the arbitrary refusd to supply, price fixing at
an unfair level, or a decison no longer to produce spare parts for a model which is 4ill in
drculation.®® Thus, additional abusive conduct was required on the part of the IPR holder
for there to be an abuse in the sense of At.82. (b) In Magill the ECJ expanded the above. It
upheld the judgment of the CHI, and ruled that ‘exceptiona circumstances were present,
which rendered the refusd to supply the copyrignted TV information an ause of a
dominant pogtion. In paticular, the appdants refusad to supply copyrighted information
prevented the appearance of a new product, a comprehensve weekly guide to TV
programmes, for which there was a potentid consumer demand. Moreover, this refusa
could not be objectively judtified, and was likely to diminate al competition in the market
for TV guides® In sum, evidence of exceptional circumstances was required, in addition to
the lack of objective judtification and the likeihood that competition would be diminated
on the secondary market — the list of such ‘exceptiond circumstances was open-ended.

Two subsequent cases further qudified the pogtion of the ECJ. (¢) In Ladbroke
goplicant sought to obtain the right to retransmit copyrighted pictures and sound
commentaries, on the bads that otherwise it could not compete on the betting market. In
paticular, it argued that the refusa to supply it with the right in question congtuted an
abuse of a dominant position. The court rgected the clam on the bass that ‘the refusd to
supply the applicant could not fal within the prohibition lad down by Art[82] unless it
concerned a product or service which was either essentid for the exercise of the activity in
question, in that there was no red or potentid subditute; or was a new product whose
introduction might be prevented, despite specific, condant and regular potentiad demand on
the pat of the consumers’®® (d) Findly, in Oscar Bronner a large Austrian newspaper
group refused to include another newspaper publisher in its nationd home-ddivery service.
The Court dressed that ‘even if that case law on the exercise of the intellectud property
right were gpplicable to the exercise of any propety right whatever, it would ill be
necessary for the Magill judgment to be relied upon (..) in a dtuation such as that [in
Bronner]’ to prove that a number of conditions are saisfied.®> The conditions laid down by
the ECJ were themsdves rather stringent; namely that (i) the refusd to ded was likey to

57 Case 238/87, Volvo v. Veng [1988] ECR 6211 a paras8-9. See equally, Case 53/87, CICRA v. Renault
L1988] ECR 6039, para.10.

8 Joined Cases G241/91 P and G242/91 P, RTE and ITP v. Commission (Magill) [1995] ECR 743, 4
para.49. For the facts of the Magill case, see further.

%9 See Case 238/87, Volvo v. Veng [1988] ECR 6211 at paras.8-9.

%0 See especialy paras.52-56. Although the low value of the IPR in question was not expressly mentioned in
the decision as an exceptional circumstance, some authors believe that this is the key to properly
understanding the court’s ruling. More specifically, the UK and Ireland are the only countries where
programme listings, without any creative value nor secrecy, are copyright protected. See |.S. Forrester, ‘EC
Competition Law as a Limitation on the Use of IP Rights in Europe: Is there Reason to Panic?’, Eighth
Annual EU Competition Law and Policy Workshop (2003), at p.7; see aso the opinion of AG Jacobs in
Bronner, at para.63: “the provision of copyright protection for programme listings was difficult to justify in
terms of rewarding or providing an incentive for creative effort.” See also Case T-198/98, Micro Leader
Business v. Commission [1999] ECR 11-3989, para.56.

61 Case T-504/93, Tiercé Ladbroke SA v. Commission [1997] ECR 11-0923, see para.131.

62 Case C-7/97, Oscar Bronner [1998] ECR I-7791, para.41 (emphasis added).
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diminae dl compition in the downstream market, (i) could not be objectively judtified
and (iii) the facility should be indispenssble inasmuch as there is no actuad or potentid
subgtitute in exigence. The firgt two conditions can be found in earlier cases on refusds to
aupply (e.g. Telemarketing, GB-Inno-BM), the third condition is the most stringent one and
comes from Ladbroke, itself a CFl case concerning IPRs®® The key dements of the third
criterion are thus that access is genuindy indispensable; it is not possble practicdly to
replicate the facility, even for an undertaking of the same sze and resources as the holder of
the fadility.>* The bottom line is thus that access to IPRs by means of the essentid fadilities
doctrine is possible but on very stringent conditions indeed.®®

C. Substantial Part of the Common Market

The last condition for the application of Art.82 is that the dominant postion must relate to a
Subgtantid part of the common market. With the enlargement of the EU, it may no doubt be
agued that a Sngle MS does not condtitute a substantia part of the common market. On the
other hand, aress of MS can be consdered a substantid part.®® Mos criticdly, the
Commisson has made clear in relaion to access to an arport facility that ‘it is important to
stress that a port, an arport or any other facility, even if it is not itsdf a subgtantid part of
the common market, may be consdered as such in so far as reasonable access to the facility
is indispensable for the exploitation of a transport route which is substantia.’®” By andogy,
bottleneck facilities in the software vaue chain — such as essentid interfaces — may thus be
held to be substantid parts (for the gpplication of Art.82) if these are indispensable for the
provison of DTV sarvicesin asubgtartia part of the common market.

2.4 —Conclusion

In brief, the picture thus looks as follows the Software Directive and implementing laws
introduced software copyrights, and impose a mere negative duty on those copyright
holders not to oppose actions of competitors (e.g. reverse engineering) aming a achieving
interoperability; but only if certain conditions are fulfilled. Namdy, third paty software
providers can only do so for cetan well-defined purposes (obtaining interoperable

63 Cf. supra

®4 Case G7/97, Oscar Bronner [1998] ECR 7791, para44; opinion AG Jacobs, paras.65-66. See moreover
discussionin M. Furse, supra, p.260.

%5 The IMS Health case is the latest important decision in this respect. It is the first time that the Magill-
Bronner doctrine was applied by the Commission in relation to IPR protection. IMS is the world leader in
gathering and supplying data on deliveries to pharmacies by wholesalers of pharmaceuticals. Pharmaceutical
companies use these data to measure the effectiveness of their promotional efforts in each town and district.
The geographic format used by IMS, which divides Germany in 1860 zones, had become the de facto standard
for the industry. In other words, in order to enter the market, companies needed to be able to use the IMS
format. However, IMS relied on copyright to prevent competitors from entering the market. The Commission
found that IMS's claim for copyright infringement constituted an abuse of a dominant position, as it
eliminated competition and lacked objective justification. In consequence, it ordered IMS to grant access (in
the form of a copyright licence) to all undertakings currently present on the market for German regional sales
data. Case COMP.D3/38.044 — NDC Health/IMS Health: interim measures, O.J. L.59/18 [2002]. As the CFl
considers that serious legal question were raised which merit full consideration, it has decided to stay the
execution of the Commission Decision until such time as the CFl has delivered its judgment on the merits.
See Case T-184/01 R, IMS Health Inc. v. Commission, 26 October 2001, paras.78-81 and para.105.

%6 See Cases 40-48, 50, 54-56, 111, 113-114/73, Cooperatieve Vereniging Suiker Unie v. Commission, [1976]
1 CMLR 295, at para.448, where the ECJ held that the Southern part of Germany constituted a substantial part
of the common market, having regard to the pattern and volume of production and consumption aswell asthe
habits and economic opportunities of vendors and purchasers.

®7 Commission Decision of 11 June 1992, B&! Line/Sealink Harbours & Stena Sealink (Sealink 1), not
published. See 22" Annual Report on Competition Policy (1992), point 219; cited in M. Furse, Competition
Law of the UK and EC, (Oxford, Oxford University Press, 2002 — third edition), p.258.
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products), given spedfic circumstances (indispensability; unavallability; being a licensee or
authorised person; confined to the interface) and for narrowly defined uses (interoperability,
even when it is about disclosing the informetion to others). In addition, it may be thet only
the reproduction of short segments of the actud code or ‘expresson’ will suffice to achieve
interoperability. Thus, software regulation places a heavy burden on competing or third
paty software providers, and possbly enable copyright holders to charge excessvely high
prices for rdeasng interface information. Conddering the inherent difficulty of ether
yielding interface information or proving tha those pieces of code are not copyright
protected, one may need other legal means to obtain interoperability.

Compstition laws are the most obvious means. In fact, Recitd 27 of the Software
Directive expresdy dates that its provisons are without prgudice to the gpplication of the
competition rules. Thus, Art.82 might be used for a range of purposes. The thread through
the latter provison is the nondiscrimination principle In principle, it may be used to
prevent not only outright refusds to supply interface information or access to fadilities
deemed to be ‘essentid’, but equdly againgt discriminatory practices, anti-competitive
pricing, or leveraging of maket power by means of inteface information control.
Importantly, the competition law provisons are not confined to interface information, and
Magill evidences that even proprigtary information may be the object of a compulsory
licencing obligation.

However, upon closer examindion, it appears that eventualy Art.82 might not provide
third paty software provide's with such a drong tool for achieving software
interoperability. Although the case law indicates that the ECJ might not be that reluctant to
find dominance, intricate issues arise a the dage of proving abudve or anti-competitive
behaviour. In case of refusds to supply the latest pogtion is that, even if the previous case
law on the exercise of the IPR were gpplicable (i.e. Magill), it would ill be necessary to
prove that (i) the refusd to ded was likdy to eiminate dl competition in the downstream
market, (i) could not be objectively judified and (iii) that there is no actua or potentia
ubdtitute in exisence. Access should be genuingly indispensable, and it should not be
posshle practicdly to replicate the facility, even for an underteking of the same sze and
resources as the holder of the facility.

In fact, third paties are dightly better off when they previoudy had access to the
software interfaces, or when other third party providers are granted that software interface
information. This is because Art.82 then proves more cogent a tool agang refusas to
supply or discriminatory practices. If there was no previous access, then it may be hard to
prove that the copyright holder is charging anti-competitive prices. Firdt, the difficulty of
proving excessve pricing is widdy known — the only case to date in which the Commission
made such an argument was quashed by the court. Prices would need to be completely out
of tune with redity for the court to intervene. Second, pricing abuses in a vertical setting
(i.e. where the software provider is active a both levels around the interface — which is
usually the case) are even harder to prove. Though cross-subsdisation (by means of
excessvely low prices) is not redidic in view of the non-discriminaion obligation, ‘price-
squeezing' (by means of high interface access prices and low to bresk-even prices in the
second market) is a possibility and arguably may not require al too excessvely high prices
to be a successful strategy.

Unfortunately, there is no Art.82-type case law in relaion to software, and it may be
hard to second-guess the actud postion of the Commission on this particular issue. h 1BM,
the only such case, the Commission had taken a preiminary view that IBM was abusing its
dominant pogtion in the data processing (hardware) market by, in part, refusng to supply
aufficient technica information to its competitors for them to be able to compete in the
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associated market for interconnected (software) products/services.®® By means of the IBM
Undertaking, the latter firm agreed to supply the necessary interface information.®® This
case formed the immediate basis for Art.6 of the Software Directive. Crucidly, though this
is the only actua Commisson decison on this issue, it dates from 1981 and might thus
have little rlevance in the present fast-evolving software environmen.

[11. Criticisng the Underlying Assumptions of Current Softwar e Regulation

3.1 —Introduction

The previous part discussed the regulation of software. In the present part, the underlying
assumptions of that regulatory modd are criticised. More particularly, these are (3.2) that
gengdly maket players will not refuse to disclose interface information to third parties.
The latter view is based primarily on classc economic literature regarding vertica restraints
and network effects. Conversdy, the law presupposes (3.3) that, if needed (i.e in
exceptiond  circumstances), dominant players can be eesly discerned and adequately
compelled to disclose software interface information by means of classc competition law
methods, should they refuse to do so. The above-depicted legd congruction is thought to
drike the ultimate badance between inducing invetments through the recognition of
property rights (in information), and granting third parties access in order to enable society
a large to benefit from that innovation. Seen this way, both sides of the token depend on
each other; faling one of the two assumptions the whole congtruction collgpses
irremediably. This part concludes exactly this the axioms underpinning European software
interoperability provisons are not so clearly warranted in practice, given the characterigtics
of software products/services.

3.2 — Software Interoperability and Public Interest Regulation: New Per spectives

A. Vertical Restraints and Vertical Integration

Abuse of bottleneck facilities only makes sense where the controller is active at both levels,
as in the aisence of verticad integration there would be little commercid judification for
dissuading entry of competitors. The reason is that there would otherwise be no gains
downstream to offset lost profits upstream.’”® It is therefore important to understand the
benefits and dangers reaulting from verticad relationships, and confront these with the
benefits of horizontd DTV markets.

Advantages — On the one hand, there are cdlear user benefits flowing from vertical restraints,
of which the mog extreme form is verticd integraion. Specificaly, economic theory
focuses on two points: (i) double marginaisation and (ii) free riding.

®8 Case 60/81, IBM v. Commission [1981] ECR 2639; see R. Lane, EC Competition Law, (Harlow, Pearson
Education, 2000), p.156. See also Opinion of AG Jacobs in Bronner, para.44. Specificaly, three matters were
of concern: (i) the combination of main memory storage and an operating system (OS) with System/370; (ii)
refusing to supply manufacturers of plug compatible equipment with the interface information for
manufacturing their equipment; and (iii) refusing to supply software installation services to users of non-IBM
computers. See S. Lai, The Copyright Protection of Computer Software in the United Kingdom. (Oxford, Hart
Publishing, 2000), pp.8-9, footnote 66.

%9 Undertaking given by IBM, Bull EC 10-1984, pp.96-103.

0 C. Cowie, C.T. Marsden, ‘Convergence, Competition and Regulation’, International Journal of
Communications Law and Policy, 1998 (IJCLP), p.6; available at

http://www.digital-law.net/| JICLP/1_1998/ijclp webdoc 6 1 1998.html.
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() Frg of dl, verticd redtrants are recognised to remove exising market inefficiency
aisng from ‘double margindisation.”* Double margindisation refers to the stuation
where two players which operate a different levels of the vaue chain enjoy a cetan
market power (i.e. the makets are not perfectly competitive). The price they will charge
will eventudly be rdatively high, because both players seek to maximise profits and both
choose a mark-up (margin) over their own costs. However, in putting its own price a te
levdl where margind cost equas margind revenue, the firms fal to take into account the
effect that their pricing has on the firm a ancther level of the value chain. Thus, the pricing
behaviour of verticaly separated entities gives rise to a negative externdity. In sum, users
pay too high a price and both firms are punished for this because sales are less than optimal.

If both firms however enter into agreements with each other, they might prevent the
double margindisation problem. Both firms can then co-ordinate their behaviour so as to
‘interndise  the (verticad) externdity. In doing so, the upstream and downdream firms
achieve the optimd levd of production, which then maximises the overdl profits. The
result is that both users and firms gan from the vertica redtraints they impose on each other
(or from a verticd merger).”? At the same time, greater co-ordination between the various
players oftentimes |leads to better product design and production.

(i) Secondly, verticd redraints (or verticd integration) restore incentives to invest in
savices. In the absence of vertica agreements, there might be a free riding problem;
namey, tha no dngle firm is prepared to put time and effort in promoting particular goods
(eg. through advertisements or services) because other pla%/ers a the same levd of the
vaue chain might profit of its efforts while charging lower prices.”

Verticd redraints (eg. exclusvity contracts) or verticd mergers are likdy to solve that
problem. The restraint keeps free riders away. As a reault, vertica restraints may be pro-
competitive by promoting a particular brand and so stimulate inter- brand competition.

Disadvantages — On the other hand, it is now recognised that vertica redtraints are not
aways pro-competitive, and verticd megers should cetanly not be left totdly
unscrutinised. The reasons are three-fold. First, foreclosure; second, higher prices, and
third, fadliteting anti-competitive drategic (or collusve) behaviour. This text focuses on
the fird of these snce it is related to the research question of the paper: under which
economic conditions will software copyright holders prevent software interoperability
through market foreclosure? The other two grounds are briefly referred to in footnote
because they are lessimportant in the present context.”

" Vertical restraints are contracts between market players at different levels of the value chain, by which one
player limits the choice of the other player, in order to obtain a better result for itself. Examples include resale
price maintenance (e.g. deciding on the price at which the product should be sold), quantity fixing, and
exclusivity clauses (e.qg. territorial exclusivity, exclusive dealing or selective distribution).

2 G.B. Abbamonte, V. Rabassa, ‘Foreclosure and Vertical Mergers - The Commission's Review of Vertical
Effects in the Last Wave of Media and Internet Mergers. AOL/Time Warner, Vivendi/Seagram, MCI
Worldcom/Sprint.”, European Competition Law Review (2001), p.214. Another positive effect of a vertical
merger is that the merged firm will price its input at marginal cost. If the price was higher than marginal cost,
the merger will therefore force the input firm to increase its output and reduce its price to marginal cost. M.H.
Riordan, S.C. Saop, ‘Evaluating Vertical Mergers. A Post-Chicago Approach.’, 63 Antitrust Law Journal
$1995), p.525.

3 Note that free riding by producers is also a possibility. If producer A invests time and effort in improving
the service offered by the retailer, other producers might also free ride on this better service at the retail level,
without incurring the cost of producer A. The result might be that A doesnot invest. Again, vertical restraints
such as exclusivity clauses might be welfare enhancing in this case.

“ Specifically, (i) Vertical restraints are the classic market mechanisms used to solve the commitment
problem. In other words, firms at other stages of the market will not want to contract with the owner of the
product, for fear that their competitors will get a better deal. Full exploitation of the monopoly position is thus
prevented, unless the firm gets round the problem by means of vertical integration. The search for
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As concerns foreclosure, some authors have suggested that firms engage in exclusve
contracts (or verticad mergers) in order to monopolise adjacent markets. Hence, a
monopolis upsream firm would conclude exclusve agreements with a retaller in order to
keep out rival wholesders (or potentid entrants). At the same time, it would be able to
extend its monopoly power to the downstream market. The point was that one should be
wary of verticd redraints or verticd integration when there is dgnificant market power.
There was a debate as to whether these arguments are conclusive:

Proponents of the Chicago School argued that vertical restraints are pro-competitive for
two reasons. First, they contended that vertica redraints will not effect the rivas supply of
input. This is because a buyer would not normdly be willing to concude an excusive
agreement with a (less efficent) monopalis, if there is a more efficient (upstream) potentid
entrant or rivd.” And even if this were the case, the mere fact that a verticd merger
excludes rivals access to input supply does not mean that the total supply has been closed
off. Ingtead, rivas are likdy to gain access to the supply of firms that previoudy supplied
the merging firm's downstream busness. Thus, this merdly means that supply patterns are
being reshaped as a result of the vertical merger.

Second, they suggested that in any case the monopolist has no interest in leveraging its
monopoly power to the adjacent (downstream or upstream) market. This is because dl the
monopoly profits can aready be incurred upstream.”® Indeed, the monopolist can aready
extract the “single monopoly profits’ in its own market, irrespective of whether there is a
vertica redtraint or merger. A contrario, if it decides to integrate verticdly, this means that
there must be some efficiency gan, from which users dso benefit. Instead of enhancing
monopoly power, the only economic motive for vertica integration is to reduce costs by
achieving synergies. In sum, it was agued that “[tlhe foreclosure theory is not merdy
wrong, it isirrdevant.”’’

However, recent literature indicates that there are circumstances where vertical mergers
or redraints are nonetheless arti-competitive. This is because they generate foreclosure or
exclusonary effects’® The findings are based on new economic modds game theory and
drategic behaviour. The main point here is that the monopolist seeking to exclude (or
foreclose) rivds by excusve contracts might want to do so with a view to increasing
profits on adjacent markets. In other words, verticd integration modifies the incentives of
the merged entity in its dealings with competitors both upstream and downsiream. In setting
prices to unaffiliated companies the integrated company will take into account the impact of
compstition on its integrated business. It therefore gppears that verticd redtraints might
induce the exercise of monopoly power through input and/or customer foreclosure. This
might affect rivals even when they are not totaly foreclosed from the market, inter alia by
railsing their costs or by degrading the quality of the services they receive.

commitment on the part of the seller may lead to higher prices. This is because the firms may commit to
fixing industry wide price, which is called resale price maintenance. M. Cave, ‘The Commission’s Proposals
for the Treatment of Significant Market Power’, Discussion Paper commissioned by the BBC', Annex 2, p.11;
M. Motta, Competition Policy. Theory and Practice. (Cambridge, Cambridge University Press, 2003), p.248

(ii) Vertical restraints may furthermore lead to strategic or collusive behaviour in a context of inter-brand
competition. The ideais that the wholesaler could use its retailer to induce strategic behaviour of competitors.
For instance, it could charge high wholesale prices, thus forcing the retailer to also raise its prices; the profit
could then be paid back to the wholesaler via a fixed franchise fee. Competitors might behave strategically
and also raise their retail prices, resulting in a general welfare loss. For a good overview of the arguments, see
M.H. Morse, ‘Vertical Mergers: Recent Learning.’, 53 Business Lawyer (1998), p.1227 ff.

"> The Chicago School approach is based on an assumption that barriersto entry are generally low.

% Note that as the adjacent market is perfectly competitive thereis no problem of double marginalisation.

" RH. Bork, ‘The Antitrust Paradox: A Policy At War With Itself” (New York, Basic Books, 1978), p.237.

8 See for instance T. Krattenmaker, S.C. Salop, Anti-competitive Exclusion: Raising Rivals Costs to
Achieve Power over Price.’, (1986) Yale Law Journal, pp.209-293; M.H. Riordan, S.C. Salop, ‘Evaluating
Vertical Mergers: A Post-Chicago Approach.’, 63 Antitrust Law Journal (1995), pp.513-564.
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It appears that the most critical factor in this respect is the amount of narket power. In
the absence of updream rivas, a vertticd merger would be hugdy detrimentd since the
upstreeam monopolis  would then have incentives to foreclose downgream rivas
completely. The price would then rise to monopoly levd. However, when less efficent
upstream rivals exis, the price would equaly be raised, but less. This is because the
upstream pat of the verticdly integrated firm would then supply the downstream rivas.
Since they would obtain the product anyhow, it is better to provide them with it than to let
them be saved by the upstream competitor.”® Hence, the more (upstream and/or
downstream) market power there is, the more detrimenta verticd redraints are for
competition.

Conclusion — In sum, verticad redraints have clear pro-competitive effects. If the markets
ae not pefectly competitive, these are mechanisms to solve the so-caled double
margindisation problem, and dlow for grester co-ordination, resulting in lower prices for
the end-user. Secondly, vertica resraints potentidly remove inettia of market players,
caused by posshle free riding of competitors. As a result, products are marketed and
advertised where without vertica restraints this might not have been the case.

Nonethedess, one should not leave vertica restraints and vertical mergers unscrutinised.
This is because economic theory suggests that there may be potential foreclosure (or
exclusonary) effects associated with them (in particular with verticd mergers). In addition,
vaticd redrants might have the effect of rasng price levels, and fadilitating collusve or
drategic anti-competitive behaviour between firms a various levels of the verticd chan.
Crucidly however, only restraints or mergers involving firms with enough (upstream and/or
downstream) market power appear to raise substantia welfare reduction issues.

Some authors applied the above reasonings to the software market.®® Indeed, vertica
resraints or the verticd integration of software might prevent double margindisation and
dlow for greater co-ordination, thus resulting in lower prices for end-users. In addition, it
might remove the fear that other market players free ride. Third paty software providers
which are only present & one levd of the vaue chan would not esdly engage in the
promotion of their products since there would be a fear that other third party or competing
market players (at the same stage of the vaue chan) free ride on ther investments. In
contrat, vertically integrated players (or software providers imposing vertica restraints on
each other) do not have this fear: thanks to the redtraint they can invest in marketing the
software good/service for their own interest. However, in the presence of large market
shares, verticd integration (or redraints) might be used to foreclose competitors entry at
gther level of the market, or a least to rase rivas costs Thus vertica redraints can
facilitate anti-competitive behaviour.

B. Direct and Indirect Network Effects

An andyds on software market would not be complete without having regard to network
effects. Indeed, software goods/services are characterised by the existence of pervasive
network effects. Network effects are present when the value of the good increases with each
additiond person usng it. The classic example is the telephone network. If one person has a
telephone, the vaue is very low dnce no other person can be cdled. With each additiond
customer who connects to the network, it is more valuable to be part of that network.

"9 M. Motta, supra, p.249. Obviously, this reasoning does not apply in case of territorial exclusivity. It flows
from this that territorial exclusivity leads to worse results, since even in the presence of (less efficient)
upstream rivals the vertically integrated firm will not deliver goods or servicesto its downstream rivals.

80 See for an economic model applying these theories to the OS market, N. Economides, ‘ Raising Rivals’
Costsin Complementary Goods Markets: LECs Entering into Long Distance and Microsoft Bundling Internet
Explorer.’, (1998), http://raven.stern.nuy.edu/networks/.
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Network effects can be dther direct or indirect. Examples of software programs with
direct network effects are word processors. If one person writes a file usng a particular
word processor, other persons wishing to read the file need to have the same word
processor. Thus, that product is valuable if and when other persons have purchased it as
well. Examples of software programs with indirect network effects are operating systems
(OS). Although customers do not exchange OSs, they will indirectly incentivise other
cusomers to use the same OS for usng/opening files which interoperate with ther OS.
Those products are vauable if and when other persons are purchasing it as wdl, because
other customer purchasing it as wdl means that demand for the complementary product
will be hi%her and the supply of those complementary products will benefit each individud
customer.®

C. Generally Interface Disclosure Raises Few Competition Concerns

Direct and indirect network effects mutudly reinforce each other and result in purchasing
decisons being interdependent over time. This may lead to huge fird-mover advantages,
tipping the market in favour of the firs mover. As a result, it gopears that there are few long
term incentives to foreclose third party access to interface information. Indeed, the more
applications can be run on — say — an OS, the more customers will purchase that specific
OS. In addition, this explains the verticd integration incentive. In software markets, firms
might not only seek to extend their dominance at other stages of the vaue chain, but they
need to do s0: by extending their operations one level up or down into the next market or
segment, firms increase the indirect network effects. By producing applications for its OS,
Microsoft increases the indirect network effects which in turn increase demand for its OS2

A fortiori, it could be concluded that generdly market players appear to have no
incentives whatsoever to foreclose third party access to essentid interface information. By
providing that information, the latter players increase their odds of benefiting from network
effects. Moreover, the complementarity of digtinct software products/services provides an
incentive for entering other parts of the vaue chain too: given the exisence of indirect
network effects one may incresse sdes of one software product by marketing the
complement for it. In any event, the risk that verticd integration results in foreclosure of
third party software providers or rivas appears to be rather smdl. Verticd redrants, if any,
would not be anti-competitive since third party software providers would have access to the
market through the other existing software plaiforms®?

In fact, dl OS vendors have chosen to get most of ther revenues from the user sde d
the market. The cordllary drategy is to give developers the possibility to write applications
for one€s OS, including the necessary information on usng the feaures of the OS
development tools and support, and conferences demongrating how the OS interfaces are

81 Note Evans's argument that almost all network effects are in fact indirect network effects. Indeed, even in
the examples of the word processor/telephone network there are in fact two distinct groups of users: those
who send files/call and those who receive them. Thus, when potential receivers purchase word processing
programs/connect to the telephone network, demand for complementary products (i.e. files to send/phone
calls) increases, and the supply of those complementary products will benefit everyone. There is a vast body
of academic literature on network effects; see inter alia N. Economides, ‘The Economics of Networks', 14
International Journal of Industrial Organisation (1996), pp.673-699; C. Shapiro, H.R.Varian, Information
Rules. A Strategic Guide to the Network Economy. (Boston, Harvard Business School Press, 1999), pp.352;
OXERA, ‘Study on Interoperability, Service Diversity and Business Models in Digital Broadcasting
Markets.”, February 2003, Appendices, pp.4-5.

82 See D.S. Evans, supra, pp.33-34.

83 See by analogy for vertical integration and network effectsin relation to broadband platforms J.B. Speta,
“Handicapping the Race for the Last Mile?: A Critique of Open Access Rulesfor Broadband Platforms.”, 17
Yale Journal on Regulation (2000), pp. pp.39-91; C.S. Yoo, ‘Vertical Integration and Media Regulation in the
New Economy.’, 19 Yale Journal on Regulation (2002), pp.171-300.
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evolving. Some of these services are offered for free, others are charged for. Microsoft, for
indance, offers five different development packages. Those packages include varying levels
of access to and discounts on technical resources and support, code, samples,
documentation, development tools, software and hardware. Apple adopted a smilar
drategy: APIs are disclosed for free, but a fee is charged for (authoring) tools that help
developers use the APIs2

D. Software Interfaces: Two-Way Bottlenecks and Two-Sided Markets

However, it is suggested that the above might increesingly be cdled into question: The
peculiar nature of software products/services makes that it is by no means sure that
economic theories on verticd restraints and network effects goply without reservation.

There is an interesting analogy to be drawn between the issue of software interfaces, on the
one hand, and dedgn rights in physical interfaces, on the other hand. Physcd interfaces
were the subject of the Desgn Rights Directive. Indeed, complex products are composed of
vaious dements which interact through a physica inteface. During the 5-year lasting
discusson of this Directive much controversy arose on the question whether the design
rights for a complex product can be considered to cover aso spare parts for repair purposes
— a problem of particular concern to the automotive industry. It was about enabling the
holder of design rights to exercise a monopoly of the spare parts market. Some countries,
such as he UK, promulgated a so-cdled ‘mug-match’ exception to that IPR. That is, the
features that must be of a certain shape or configuration to be useful (such as spare parts)
can be made without infringing the design right. 2

The question arose (i) whether and to what extent the must-match exception needed to
be extended to dl MS in the Directive. Origindly, Art.14 had such a must-match exception
for spare parts. However, this exception would not have applied until three years after the
product incorporating the design was put on the market, thus giving origind manufacturers
of complex products a three year period of protection in respect of must-match spare parts.
This proposa was then replaced with licence of right provisons. third party manufacturers
could make such spare parts provided that the right-holder was notified and offered a fair
remuneration. Finaly, that proposal was rgected following intense lobbying of car
manufacturers. It appears that the only check on proprietors of desgn rights is thus via
competition law (eg. Volvo case).

(i) Denmark managed to obtain a second dgnificant exception to the unprotectability
of physcd interfaces — its main intention was to protect the Danish LEGO brand. Thus, the
preamble provides that protection must not hinder the interoperability of products of
different makes. In certain cases, however, the mechanica fittings of modular products may
conditute an important eement of the innovetive characterisics of modular products and
present a maor marketing asset. They should then be digible for protection. As a result,
Art.7 now provides that design right shdl subsst in a desdgn sarving the purpose of
dlowing multiple assembly or connection of mutudly interchangesble products within a

84 See D.S. Evans, supra, pp.19-21. Evans also talks about the strategy of Palm, the leading OS vendor for
handheld personal digital assistants, and shows how their business model is similar. Although Palm first
extensively engaged in writing applications, it has recently focused on attracting third party developers for its
OS.

8 That exception was emphasised in British Leyland v. Armstrong Patent [1986] 2 WLR 400. There are some
differences between the exception in relation to respectively registered designs and design right, see and
compare D. Bainbridge, Intellectual Property. (Harlow, Longman, 2002 — fifth edition), pp.476 and 500-501.
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modular system. In sum, interfaces of complex products are primarily unprotected, but
there are two important exceptions: spare parts and lego blocks.®

The above intermezzo is useful for two reasons: (i) just like with the spare parts and
lego blocks, the software interfaces are the critical dements through which market power is
leveraged into adjacent segments of the value chain. Car manufacturers or producers of
modular products control the tangible interface by means of a design right. As we saw,
intangible software interffaces are de facto ‘propertised’ like those tangible interfaces
because these are extremely hard to find, and due to the redtrictive conditions under which
third party software writers are entitied to trace such interface information.®” (i) Secondly,
it enables one to grasp the difference between the functions of the various types of
interfaces. It is suggested that interfaces have an even more criticd role in modular systems.

Firs, modular sysems evolve in a very rapid and unique manner®® “Individud
modules will exhibit higher variety and higher peformance. The whole sysem will become
more complex as old modules are solit and new ones added to the system to existing
interfaces. This is the process of desgn evolution. This change has profound implications
for the firms and the economic sysem surrounding arifacts and designs™® A good
example can be spotted in US v. Microsoft where it was clamed that the latter had abused
its dominant pogtion, inter alia, by preventing third parties from digtributing or preventing
complements to Internet-based technologies outsde Microsoft's control such as Netscape's
browsers or Java based platforms. Arguably, Microsoft’'s anti-competitive behaviour was its
resstance agang rapid developments associated with the modular charecter of the vaue
chan. Microsoft not only sought to block third parties from acting as complementary
collaborators with those innovative technologies, it sought to block the emergence of the
latter because it thought that widely digtributed Internet technologies outside its own control
would lower entry bariers into the Windows monopoly.®® This is because through their
own APIs those Internet technologies might otherwise have taken over some of the critica
OS functions® Importantly, the latter case thus provides a good example of a verticd
foreclosure case in two senses. Software goods/services are much more malesble than
physicd or tangible goods, and the functions are not associated with particular stages of the
vadue chan — foreclosure may therefore arise agangt market players seeking to deiver
functionalities in direct competition with the ones presently ddivered a either stage around
the interface.

More generdly, in the above example of the car spare parts the interface provides for
one-way access, in contrast, with lego blocks (i.e. modular systems) the access is essentialy
two-way. Put differently, a spare pat manufacturer who gets ‘access to the interface can

8 See Directive 98/71/EC on the Legal Protection of Designs, O.J. L.289, pp.28-35; D. Bainbridge, supra,
59.493-494.
Cf. supra.

8 See on modular systems C.Y . Baldwin, K.B. Clark, Design Rules. The Power of Modularity. (Cambridge
Massachusetts, MIT Press, 2000), pp.6-14. “Computers proved amenable to an approach called modularity in
design. (...) When a design becomes truly modular the options embedded in the design are simultaneously
multiplied and decentralized. The multiplication occurs because changes in one modul e become independent
of changes in other modules, decentralisation follows because, as long as designers adhere to the design rules,
they are free to innnovate without reference to the original architect.” Seealso Y. Benkler, ‘ Coase' s Penguin,
or, Linux and the Nature of the Firm.’, 112 Yale law Journal (2002), in which the author callsthis
Ehenomenon ‘granularity’.

° C.Y. Badwin, K.B. Clark, supra, p.92.
% T F. Bresnahan, ‘ The Economics of the Microsoft Case.’, Stanford Law School, John M. Olin Programin
Law and Economics, Working Paper 232, (2002), available at
http://papers.ssrn.com/sol 3/delivery.cfm/SSRN_[1D304701_code020321530.pdf ?abstractid=304701.
%1 Likewise, @Home s acting very much like Microsoft, using the OS to block certain applications; only the
technological innovationsthat line up with their interests will be pursued. See L. Lessig, The Future of Ideas.
The Fate of the Commonsin a Connected World. (New Y ork, Random House, 2001), p.158.
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make his spare parts interoperate with the car; a lego block competitor who gets ‘access to
the lego interface can potentialy make his pieces interoperate with dl the modules of the
origind lego block manufacturer — not just the piece to which access is made, but adso the
pieces which ae themsdves desgned to interoperate with that piece. Access here is
esentidly two-way (See Chart 2). Smilarly, if A gives (third party software writer) B a
licence to reproduce the interface between the various components of its modular software
system, then this means (a) that B2-type pieces can interoperate with Al, (b) but equdly
thet, if B produces modules smilar in function and nature to Al, then his B1-type pieces
can equdly interoperate with A2. In sum, in a modular system, interface control potentialy
prevents competition at two stages of the vaue chain, instead of one.

A2 B2

|

Al ‘>< Bl

Chart 2: Interoperability and Two-Way Access

Now, the above finding appears to point to what may be a critica difference between
the various components of the communications vaue chan. Access to — sy — cable
networks (physicad layer) is often conddered in Smilar terms as access to software
platforms (i.e. one-way verticad). However, software is more Smilar to modular systems
(lego blocks). In US v. Microsoft, for ingance, the Didrict Court found that in order to
compete effectively with Microsoft in the desktop operating systems market for Intel-
compatible PCs, systems equipped with the free software operating system should be able
to interoperate with “the enormous reservoir’ of Windows applications. As Moglen points
out “[t]here is no inherent barrier to such interoperation, only an atificia barrier erected by
Microsoft. If Microsoft were required to release information concerning its APIs to the
developers of free software, GNU, Linux, the X windowing system, the WINE Windows
emulator, and other relevant free software could interoperate directly with al applications
that have been developed for Windows. Anyone could execute Windows applications
programs bought from any developer on Inte-compatible PC's equipped with the
competing free software operating system.”®? APIs (and arguably other software nonruser
interfaces) are thus like the (physical) interfaces between the various modules of the lego
block example — controlling APIs means to control for competition a two Sages of the
software value chain, not just one®® This is an important variable irrespective of whether
the market player who controls the interface is dominant.

As a reault, one ought to be careful before goplying cdassc economic findings on
vertical redraints and network effects to modular systems such as software. When

%2 E. Moglen, ‘Tunney Filing of the Free Software Foundation in United States v. Microsoft.’, (2002), p.2;
available at http://emoglen.law.columbia.edu.

93 Another critical element of the software value chain, which is however not discussed in this paper, is the so-
called user interface. User interfaces consist of the set of dials, knobs, operating system commands, graphical
display formats, and other devices provided by a computer or a program to allow the user to communicate and
use the computer or program. See for the legal status of user interfaces: D. Bainbridge, supra, pp.96 ff.; M.J.
Schallop, ‘Protecting User Interfaces. Not as Easy as }2-3., 45 Emory Law Journal (1996), pp. pp.1533-
1582.
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condgdering vertica integration and/or (indirect) network effects, one usudly thinks of these
markets as one-way markets. Indeed, the theory on vertica restraints is about contracts
between market players with digtinct functions, and acting at didinct stages of the vaue
chan — for ingance, contracts between suppliers of raw materids and producers, or
between wholesdlers and retallers. Smilarly, indirect network effects is generdly thought
of as effecting two diginct segments of the vadue chan with paticular wel-defined
functiondities — for ingtance, the exchange of audio CDs (direct network effects) which in
turn incertivises customers to buy CD players (indirect network effects). Thus, control of
interfaces or specifications (or in the latter example dtandards) enables certain firms to
leverage market power into adjacent but distinct markets. In contrast, access to software
plaforms via intefaces may reved interesting two-way effects. In other words, because of
its modular character risks are sometimes just as great to lose both sdes of the market if
access is granted indiscriminately.

Fndly, new economic findings indicate that the classc theories on verticd redtraints
and network effects do not fully apply to some software: OS markets, for instance, are so-
cdled two-sded markets. Although two-sded markets theory is related to verticd
integration and network effects, it differs markedly from vertica redtraints theory in certain
respects.®® Economists are only beginning to research the possble implications of this
fact® Markets are two-sided if a any point in time there are (i) two distinct groups of
customers, (ii) the value obtained by one kind of customer increases with the number of the
other kind of cugomers, and (iii) an intermediay is necessay for interndisng the
externdity crested by one group for the other group. Hence, complements in such two-
dded markets are much more essentid, because offering the complement is the only
manner to solve the chickenrand-egg problem. Such markets tend to result in businesses
that supply both sides of the market, and adopt specid pricing strategies in order to get both
sides of the market on board — producers and users.®® This will often mean that access to —
say — criticd OS interfaces (APIs) will be granted. However, this is not dways the case
video game plaforms, for indance, gt most of their income from the game producer side
of the market, implying that third party access pricing may more essly be prohibitive for
some producers, and software interoperability less straightforward than with dassc OS®’
In sum, economigs have only Sarted researching on the economics of two-sded markets,
and the situation is still far from clear with respect to (inherently modular) software.®®

3.3 — Software Interoperability and Competition Law: Selected Problems

Public interest regulation and competition law are complementary bodies of law. To the
extent that the former laws are insufficient to redress market fallures, competition law ought
to provide the appropriate remedy. As explained above, the law is built on economic
theories on verticd redraints. Vertica redraints are epecidly worrying if there is market
power & one of the stages of the vaue chan. However, public interest regulation on
software  interoperability does not provide for specia rules for players possessng

% See J-C. Rochet, J. Tirole, ‘ Defining Two-Sided Markets.”, Submission for Toulouse Conference on The
Economics of Two-Sided Markets, January 15, 2004, pp.23-25.

% See for instance M. Armstrong, ‘Competition in Two-Sided Markets.’, October 2002, available at
http://www.econ.ucl.ac.uk/downl oads/armstrong/venice.pdf, JC. Rochet, J. Tirole, ‘Platform Competition in
Two-Sided Markets.”, Journal of the European Economic Association (2003), pp.990-1029; D.S. Evans, ‘' The
Antitrust Economics of Multi-Sided Platform Markets.’, 20 Yale Journal on Regulation (2003), pp.325-381.

% See D.S. Evans, supra, p.34.

97 See A. Hagiu, ‘Optimal pricing and commitment in two-sided markets.’, Toul ouse Conference on Two-

Sided Markets, January 23-24, 2004, p.4.

% 1n any event, there were several cases in which interface disclosure was a point of contention between
software firms; see M.H. Morse, ‘Vertical Mergers: Recent Learning.’, 53 Business Lawyer (1998), p.1227 ff.
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ggnificant market power. This section thus condders whether competition law is an
effective tool for redressng possble inefficiencies in this regard, with particular reference
to software interface disclosure. It concludes that (A) methodological problems arise with
respect to the norma agpplication of competition law to bottleneck features, and (B) that
certain critica issues on software interoperability are clearly beyond the legitimate reach of
competition law anyhow.

A. Applying Classic Competition Law Methodology to Bottlenecks

Specificdly, one of the most complex issues for competition law is currently whether
and how it can be gpplied to bottleneck facilities. Normaly no market definition can be
caried out if the good or service is supplied to market players a no price or below the
lowest price offered by the potentid sdlers. This is because market demand, in the classc
sense of the word, is falling. However, for bottleneck facilities the fact that the good is not
supplied in norma market conditions does not necessarily mean that no market should be
defined. On the contrary, some authors contend that there may be a need to define markets
for goods in which there is no trade. The reason is that a refusad to supply that facility or
good may in certain circumstances amount to an abuse of a dominant pogtion if the result is
that competition in a downstream market is hindered (even if it does not give rise to
dominance in that market). They conclude that, paradoxically, even in case no trade can be
observ%(g, one may dill define the market as the one for the supply of that particular
fadlity.

The above issue arises, for indance, in relatiion to access control services for digitd
tdevison (DTV) plaforms. If there are two competing platforms with differing sets of
“proprigtary” APIs, to which ‘access is needed for providing interactive digitd
aoplications, then the issue arises as to whether each platform should be consdered a
separate market, or dternaively whether the two platforms are pat of the same relevant
market. According to OFTEL, each platform would then conditute a separate relevant
market if there are subgtantid switching costs — here, the costs involved in re-authoring (re-
writing) content from one set of APIsto the other. 1%

Ancther, arguably more fundamenta, reason for this is that the service supplied in
providing access to the APIs is access to a digtinct group of households. When asking
access to a set of software interfaces, access is in fact sought to the group of persons usng
the software program operating with that set of interfaces. That group of persons is digtinct
from the group of persons usng ancther program with another st of APIs If the
assumption is met that there will be little overlap between the customer bases for esch
product, then each product or service may well be found to be in a separate product market.
This is dl the more true when considering that most content or gpplications avalable on
eech of those platforms will not, on its own, cause cusomers to switch platforms.
Conversdy, applying the SSNIP test, one may note that a smal content or applications
provider is unlikely to switch between plaiforms following an increase in reative access
prices. However, as platform competition increases and digitd services become more
cucid, the avallability of important content (eg. the BBC) or applications may cause
subscribers to switch platforms and may thus result in one single rdevant market for access
SGI'ViCGS.lOl

%9 See Europe Economics, ‘ Market Definition in the Media Sector - Economic Issues. Report for the European
Commission, DG Competition.’, November 2002, p.51.

100 OFTEL, ‘SSSL as A Regulated Supplier’, 1999, para.2.16. See also Bird & Bird, Market Definition in the
Media Sector - Comparative Legal Analysis. Report for the European Commission, DG Competition.,
December 2002, p.185.

101 See Europe Economics, supra, p.51.
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Other authors nonetheess question the above. Applying competition law in such a
manner means to stretch it beyond recognition.’®? As concerns market definition, one could
speek of a market for access. This notion is however highly problematic because the focus
of the andlyss is then access to property, and by definition the holder of a facility (or the
controller of software interfaces) will be hed to have a dominant postion on that particular
relevant market. Alternatively, one could gpply the collective dominance concept and hold
that the various firms controlling relevant software interfaces are collectivdly dominant on
the relevant market.!®® However, it is doubtful whether such a finding would be persuasive
on a highly dynamic market such as the software market.

Eventudly, bottleneck cases are not like normd ‘refusds to supply’. In the latter type
of cases (eg. Commercial Solvents) two eedly identifiable relevant markets can be denoted
in a veticd sHting — those are the market for the facility where a firm may be dominant
and to which the other firm needs access in order to compete on a distinct market
downgtream. In contrast, in the case of bottleneck facilities such as software interfaces there
may not be any market in the casud sense of the word and most authors Smply assume that
the fadlity is the relevant market. In the absence of any access granted to third parties, the
finding of a market for access gppears to go beyond the scope of competition law. In any
event, the crucid market definition exercise needs to be sde-stepped in bottleneck cases
and thus poses serious problems to the application of competition law on bottleneck
goods/services

Likewise, the competitive concern is different in bottleneck cases. While the focus of
classc competition andyss (including classc cases on refusds to supply) is on dominance,
that notion of dominance becomes less important in bottleneck cases. Here essentidity is
the key concern, namely securing third party access to the facility. Competitive concerns
aise not 0 much as a result of dominance but rather because the bottleneck good/service
would be essentid for participation on another market.

Finaly, the fact that in bottleneck cases access may be imposed to markets in which
there is no trade dso means something as concerns the remedies to be imposed. In classcd
cases, the remedy will usudly be an order to resume trade on former conditions, or it will
involve an gppreciation of third party pricing conditions. As was explained above, pricing
iIssues are dways complex, and competition authorities are generdly rductant to engage in
close supervison of pricing agreements. In bottleneck cases, however, the stuation is even
more worrysome. Indeed, given the possble absence of trade in the facility there may not
even be any guidance; and consequently the competition authority might have to fashion a
remedy from scraich. This implies that this authority has to enter into complicated
computations on the value of access and how it should be priced.!®* Larouche cogently
argues that caution is advissble because internd company processes do not necessarily
correspond to what would happen on the marketplace. This is logicd since the possbility of
internalizing marketplace arrangements is the paramount reason for cregting firms in the
first place!®

B. Beyond Methodology: Legitimacy

In fact, it appears that software interfaces raise a number of policy decisons for which
compstition law’s methodology would not merely be dretched to the extreme (as explained

192 p Larouche, ‘A Closer Look at Some Assumptions Underlying EC Regulation of Electronic
Communications.’, 3 Journal of Network Industries (2002), pp.138-140.

For abrief discussion of collective or joint dominance, cf. supra.
194 p L arouche, ibid.
195 b |_arouche, Competition Law and Regulation in European Telecommunications. (Oxford, Hart
Publishing, 2000), pp.203-211. See, of course, the seminal article on this. Ronald H. Coase, ‘ The Nature of
theFirm.’, 4 Economica 386 (1937).
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under the previous heading), but moreover be clearly inadequate. This can be denoted, for
indance, with respect to the particular concepts of discrimination and property. The
following paragrephs briefly discuss the property and discrimination aspects of the State€'s
policy on software.

(i) Frg of dl, let us focus on the classc diginction between public interest regulation and
competition law, the two regulatory methods through which the behaviour of market
players is beng controlled. The difference between these two regulatory tools is not
necessarily in the ex antelex post didinction since competition law is aso often gpplied ex
ante, for ingance in the merger regulation. The didtinctive nature of competition law lies in
its case-bound nature. Competition law rdies on individud cases and this is exemplified by
the naure of the block exemptions and notices which both dso build on individud
decisons. By contragt, public interest regulaion is derived from the consensud legidative
mode for drafting rules%

Property rights only exist to the extent that the legd system is willing to recognise and
enforce them. As far as red property is concerned, the law is said to create property rights
for inducing creation, but adso for ensuring efficient use of the resource, that is, prevent
overuse. Intelectud creations such as software, on the other hand, exhibit festures of public
goods. They are nontrivarous (A’s use does not impinge on B’s use) and non-excludable
(A cannot prevent B from taking advantage of it). The property rights in question are b a
large extent concerned with inducing cregtion. Without IPR people have fewer incentives to
cregte intelectud capita, €se they cannot recoup their invesments so the manstream
theory goes. At the same time, assigning too drong exclusive rights might hamper further
innovation. Thus, the traditiond legd solution has been to grant exclusve property rights
which expire after afixed period of time.!%’

However, to be sure, property has many possible faces. In fact, one of the main policy
choices is between property rules and liability rules’®® The norm in legd systems has been
and continues to be the use of property rules. In such a system, the holder of the property
interest can prevent others from exploiting the property without his or her consent. Anyone
wishing to gain access must negotiate the terms of access with the property holder.
Injunctive relief is avalable as a remedy agang third paty access occurring without the
property holders consent. In contrast, in a system of ligbility rules the interest holder
canot prevent others from exploiting the property but receives financid compensation
from those who do s0.1%°

As we saw, software markets are characterised by pervasve network effects (i.e
tending to dominance), an increasing need for interconnectivity or interoperability (i.e. the
products have little stand-done vaue), rapid innovation (i.e. ddaying access is damaging; it
IS no option to wait) and easy excludability (i.e. easy to keep secret, or use engineering to
exclude). An increasng number of people will thus need access, and this needs to be done
as quickly as possble in order to dlow for innovation. By the same token, it is easy to
exclude compstitors, which may be damaging for innovation. Thus, one of the man policy
choices in software environments will be on the nature of property in software. Should we

106 see for aclear explanation of the classic distinction: P. Larouche, supra, p.124.

107 see for anice overview: D.R. Wagner, ‘ The K eepers of the Gates: Intellectual Property, Antitrust, and the
Regulatory Implications of Systems Technology.’, 51 Hastings Law journal (2000), pp.1073-1129.

198 The seminal article on thisissueis of course G. Calabresi, A.D. Melamed, ‘ Property Rules, Liability Rules
and Inalienability: One View of the Cathedral.’, 85 Harvard Law Review (1972), pp.1089 ff.

109 See for instance L. Lessig, The Future of Ideas. The Fate of the Commons in a Connected World., in the
footnote on p.27, asserting that ‘free’ could mean two distinct things in legal theory: either no one has
entitlements, or it is a liability rule. See aso R. Cooter, T. Ulen, Law and Economics. (Reading,
M assachusetts, Addison-Wesley Publishing, 1997 — second edition), pp.97 ff.
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keep the current property regime, in which the power to exclude rests with the property
holder, or should we go for a different baancing of interests? Possble variants of the
lidhility-type regimes are sSmple access rights to the technology, the right to full
information about the technology, and the more intrusve right to control the disposition and
dissemination of the technology.**°

Each time, the State should assess the degree to which the introduction of a specific
property regime may reduce the endeavour to innoveate in competing technologies, and the
incentive of the firm itsdf to innovate on or improve the fadlity itsdf. Another clear
difficulty linked to the liability rule regime is the vauation of access The dae has the find
duty to decide which prices would be far, reasonable and nontdiscriminatory. In a pure
property rule- system this is left to the paties Neverthdess ligbility rule-regimes do not
necessarily compel court vauation. It is only in case market transactions fail that the parties
have recourse to legd action. These successful market transactions can then be used for
later vauations by the court.

To sum up, the property concept as regards software is of course determined in the first
place through public interest regulation. Competition lav may effect this basdine property
concept in a number of individud decisons in fact, the property concept underpinning the
Software Directive emerged amidst debate and controversy, principaly following IBM’s
refusal to disclose interface information and the subseguent undertakings given by the latter
firm in order to prevent Art.82 proceedings!!! But a competition law andyss starts from
the property-concept introduced by public interest regulation.

(i) Yet another critical facet which cannot totaly be accounted for by competition law is
the right to nondiscrimination. It is suggested that competition lav manly concerns one
gde of the non-discrimination principle. Indeed, Art.82 explicitly provides that one of the
possble abuses of a dominant postion is “goplying dissmilar conditions to equivaent
transactions with other trading parties, thereby placing them at a competitive disadvantage.”
In Tetra Pak, for instance, the European Commission and the ECJ agreed that Tetra Pak
had been sdling its products at discriminatory prices between its third party customers!!?
As was explaned above, this discrimination pattern has been extended to include
discrimination between a third party customer and the dominant player’s subsidiary.**3

It is wdl-known that the non-discrimination principle does not exclude a difference in
treetment on the condition that this difference is based on objective criteria which could
reasonably be judtified. Indeed, both competition law and public interest regulation go some
way towards recognisng this provided there is an objective judification market players
may impose different conditions, and the regulator may, for ingtance, impose different
trestments for different categories, provided thisis objectively judtifigblein law.

However, the point is tha the very gpplication of the discriminatiion principle under
those didinct legd regimes may vay, and even conflict. This is because the focus of the
andysis is diginct: under competition law the objective judification is assessed on a case
by-case bads having regard to the postion of the dominant market player, while the focd
point under public interest regulation is on the State's policy choice. Smilarly, the burden
of proof lies on different actors, and the types of judification advanced for discriminating

10 For an example of an author arguing that these factors demand the adoption of liability rules, see D.R.
Wagner, supra.

M1 See s Lai, supra, p.97.

12 Case T-83/91, Tetrapak [1995] ECR. 11-755, [1997] 4 CMLR 726, CFI judgment of 6 October 1994. In
addition to discrimination along national lines (and thus encroaching on one of the central tenets of EC law),
Tetra Pak was also held to discriminate between its various customers within one M S (Italy).

113 ¢f. supra
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between the various undertekings will vary.'** Put differently, competition law is about
asessng the gmilaity of paticular trading transactions with a given dominant player;
while public interest regulaion is about assessng the gmilarity of gStuations taken in ther
entirety, and from the point of view of society asawhole.

An even more fundamental point is thus the fact that non-discrimination has two sides.
Indeed, the right to non-discrimination means that one may not impose different trestments
in dmilar circumstances; but it equaly encompasses the right not to be treated the same if
the drcumdances are different. In other words, what is the role of competition law if
dominant players give the same access price; could it be used by third paty software
providers for obtaining a different price if the dtuation were to be consdered different? In
fact, dthough competition authorities are perfectly entitled to intervene in order to account
for this type of discrimination, they are generally cautious in this respect.**

Generdly spesking, there are Sgns that the Commisson is willing to tone down the
goplication of discrimingtion principle in - Art.82, thus infusng competition lawv with
concerns traditiondly associated with public interest regulation (i.e. preventing al too easy
third paty access by means of the nontdiscrimination concept in order to induce
innovation).1*® It is suggested that this is correct: one should be careful in extending the role
of competition law to this type of gStuations. The result would be an overly interventionist
competition law authority, and, as we saw, compstition authorities are (correctly) prima
facie rductant to engage in such intrusive analyses.

As a reallt, it is bdieved tha competition law is insufficient to fully address dl the
policy issues which may arise. It might be that, for policy reasons, access of certain types of
software should be furthered. This might include a different pricing for sSmilar trading
transaction, provided that it can be objectivdy judified on the grounds that the overal
gtudion is different. For ingtance, the question arises whether interface disclosure should
be dictated by the same principles with respect to nonrcommercid software writers (e.g.
Linux). From a competition law point of view, non-commercid players conditute a trading
partner on the same terms as commercia software providers. From a public policy point of
view, however, one might wel ague that the overdl gtuation is different, and that for
objectively judifiable reasons the access terms to essentid interface information should
therefore be different.

3.4 — Conclusion

It is suggested that the gtarting point of any anadyss of software regulation ought to be the
fact that in an era of convergence software not only forms (part of) an economic sector, but
dso and even more conditutes a foundation for the proper functioning of the whole
economy and society. Software must operate to discharge its foundational role for society.
Thus, a number of criticadl policy decisons need to be taken in relation to, inter alia,
software interfaces.

Competition law might well be adequate to address economic or efficiency concerns,
indeed it might even to some extent fulfil a democraic function in preventing large
accumulations of power; but it most cetanly fals to adequately cope with a number of
wider societa concerns. As we saw, competition law faces serious problems regarding its
goplication to bottleneck facilities such as software interfaces, more paticulaly a the
dages of defining rdevant markets, focusng on the competitive concern, or cregting the
appropriate remedy. In addition, competition authorities cannot legitimately determine (but

14 On this possible conflict between the discrimination principle in sector-specific regulation and competition
law, see P. Larouche, supra, pp.218-231.

115 See R. Whish, supra, p.658.

118 p | arouche, supra, p.229-231.
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only interfere with) the basdine right to non-discrimination, or the property concept.!!’ It
follows that public interest regulation must complement competition law, with particular
focus on that foundational role*®

At the same time, the point is that this foundaiond role is itsdf subject to legd
condraints. Indeed, policy decisons should be in line with conditutiond reguirements,
most notably in communications metters with the right to freedom of expresson.
Condtitutional law should moreover shed some light on the rignt mix and scope of
competition law and public interest regulation. However, though this point is obvious, it has
paradoxicadly enough not yet been granted much (if any) dtention in  European
communications law. The next section thus seeksto start awider debate on thistopic.

IV. ReThinking Software Interoperability: Condtitutional Law as the Ultimate
Arbiter

4.1 — Introduction

Unaurprisngly, the above set of legd provisons aming a achieving interoperability raise
fundamental (or conditutiond) questions. Congder the following example A has written a
software gpplication and wants to market it. On its own, this application is probably not
worth much. Invariably, a computer program will need to work in conjunction with another
program. In order to be vauable this piece of code might thus need to interoperate with, for
indance, B’'s exiging platform and goplications. On the one hand, it might be in B’s interest
to have one more application which is compatible with his products, as it makes the product
more aitractive to end-users. On the other hand, B might have competing products or
products smilar to A’s code; B’'s access price might be prohibitively high, or there might be
other unclarified reasons making A’s access to the software platform difficult. So far, it was
highlighted that EU software regulation alows reproduction of (parts of) B’s code for the
purpose of achieving interoperability. In practice, this means that A has the right to
disassemble or decompile B’s code in order to find the relevant interfaces (provided the
vaious conditions liged in the law are sdidfied). However, finding these interfaces might
be hard, and moreover needs to be achieved in a timey manner given the rapid pace of
software markets. Moreover, it might be very difficult (and certanly time-consuming) to
prove that B is abusng his dominant position, in order to obtain the release of the relevant
interfaces, especidly congdering the methodologica difficulties highlighted above.

Ingead of invoking public interest software regulation or competition laws, A might
ague that the rdevant lawvs determining software interface disclosure infringe her right to
freedom of (at the very least, commercia) expression in the form of software!*®

17y et another clear public policy issueis the question where to place the ‘intelligence’ of the network.
Intelligence refers to the addition of information storage and processing capabilities (convergence with I T).
Thereis adebate whether thisintelligence should be placed at the end (end-to-end), or at the centre. In the
Internet paradigm, the intelligence lies at the ends, while the current broadcasting paradigm still relieson a
‘“dumb’ receiver and places the inteligence with the broadcaster. See P. Larouche, supra, p.329. See L. Lessig,
suEPra, p.78. See aso N. Negroponte, Being Digital. (New York, Alfred A. Knopf, Inc., 1995), pp.243.

118 see for such areasoning applied to the telecommunications industry: P. Larouche, ‘A Closer Look at Some
Assumptions Underlying EC Regulation of Electronic Communications.’, 3 Journal of Network Industries
$2002), p.142.

19 Careful readers will not fail to note that the interface between software and the right to freedom of
expression provides for many more (equally interesting) riddles for the near future which it was, sadly
enough, not possible to address in this paper. Consider a case in which A has written a software program
which enables users to circumvent copyright protection for B’s products. A has disseminated the code on the
internet. B lodges proceedings with the court, whereby A invokes his fundamental right to freedom of
expression in the form of software code. Or more generally, what about the constitutional status of software
copyright, let alone software patents, as impinging on software expression?
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The above example makes clear what was missing in the Chart 1. Indeed, competition laws
and public interest regulation do not operate in a vacuum, but are determined by
conditutiond provisons. The paper now condders EU regulation on software
interoperability in this new perspectivee What role cav/should Art.10 ECHR play in

assgning each regulatory ream distinct and pertinent tasks in relaion to software interface
disclosure?

Fundamenta Rights

Public ¥
Interest = Competition
Regulation Laws

Chart 3: The Overarching Congtitutional L ayer
4.2 — The Right to Freedom of Expression (Art.10 ECHR)

The present argument focuses on software interoperability from the viewpoint of EU law. It
is genadly recognised tha EU legidation and measures need to comply with the
requirements of Art.10 ECHR.'®® For the purpose of this paper, it will be assumed that
Art.10 ECHR is gpplied in the EU context, as in the judgments of the European Court on

Human Rights (ECtHR).}** Where needed, specific EU developments in the area of
fundamenta rights will be highlighted.

Art.10 ECHR reads as follows:

(1) everyone has the right to freedom of expresson. This right shdl
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardiess of
frontiers. This aticle shdl not prevent daes from requiring the
licensing of broadcasting, televison or cinema enterprises.

(2) The exercise of these freedoms, since it caries with it duties and
regponghbilities, may be subject to such formdities, conditions,
restrictions or pendties as are prescribed by law and are necessary in a
democraic society, in the interet of nationd security, territorid
integrity, or public safety, for the prevention of disorder or crime, for
the protection of hedth or mords, for the protection of the reputation or

120 5ee for instance cases G-260/89, Elliniki Radiophonia Tilleorassi [1991] ECR 2925, at 2964; C-368/95,
Bauer Verlag (Familiapress) [1997] ECR 1-3689, at para.24.

121 \While the ECtHR has been ruling on fundamental rightsissues for many years (that is, within the legal
order of the Council of Europe which consists of over 40 countries), the ECJ (which isthe highest court in the
EU’slegal order presently still made of 15 Member States) is sometimes less convincing in applying
fundamental rightsissues. For instance, it was held in Case C-112/00, Eugen Schmidberger at para.66 that
“the specific aims of the demonstration are not in themselves material in legal proceedings.” However,
academic literature rightly pointed out that this is misconceived. The jurisprudence of the ECtHR clearly
indicates that a distinction must be made between commercial and political speech. The latter type of speech
is given greater protection. In other words, in the ECtHR’ s view the nature of the demonstration or speech is
an important element that needs to be takeninto account. See C. Brown’s case note in: 40 Common Market
Law Review (2003), pp.1504-1505.
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rights of others, for preventing the disclosure of information recelved in
confidence, or for mantaning the auxthority and impatidity of the
judiciary.

The classic three-gep andyss of the European Court of Human Rights is now applied
to software. First, it needs to be evidenced that Art.10 ECHR applies to software
(coverage). Second, once this is ascertained, the question arises which rights and duties
Art.10 embodies in relation to communications software (rights and duties). Third, State
measures in this respect need to comply with, and drike a fair balance between, the various
rights and duties of Art.10. To this effect, Art.10(2) provides a three-step test againgt which
State measures can be checked (ustifications). Findly, depending on the particular subject
matter, States may enjoy a certain discretion (margin of appreciation).

A. Coverage

There is no doubt that Art.10 applies to the regulation of software goods and services.
Software is a means for imparting/receiving ‘information’ or ‘ideas; and the dissemination
of softwareisitself an act of imparting ‘information’ or ‘ideas’ in the sense of Art.10(1).

Indeed, software is subsumed under Art.10(1) as a means for imparting information or
ideas. In Autronic, the ECtHR recognised that ‘Art.10 agpplies not only to the content of
information but dso to the means of transmisson or reception sSnce any restriction imposed
on the means necessaily interferes with the right to receive and impart information.’ 22
Software as a dgnificant pat of the new media for impating and receving information
(e.g. the Internet), certainly falswithin the ambit of Art.10(1).

Mog crucidly, however, dissaminaing <oftware aso conditutes an expresson of
information or ideas in its own right, in the sense of Art.10(1) ECHR. The term
‘information’ includes, a the very least, the communication of facts, news, knowledge and
stientific information (eg. software source code). Moreover, the provison is phrased in
media-neutra terms, applying to old and new media dike?® The Court has confirmed this
very broad condruction of the provison by avoiding any redriction on the ambit of the
terms ‘information’ or ‘ideas’. In Groppera, for ingance, it did “not consder it necessary to
give on this occasion a precise definition of what is meant by ‘information’ and ‘idess .”?*
In addition, the arguments of contracting States that a particular type of activity is not
expressve are usudly unsuccesstul.’?® In fact, Art.10 ECHR is intended to be interpreted
broadly. This is logicd dnce any redriction on Art.10(1) would undermine the baancing
test to be carried out under Art.10(2), as discussed further in this paper.

B. Rights and Duties

(i) Software as Expression — The gpplication of Art.10 to software expresson implies
various rights and duties. The core right of Art.10 ECHR is foremogt the individud’s right
to impart ‘information’ or ‘ideas. However, Art.10(1) dso confers the right to receive
‘information’ or ‘ideas, as was confirmed by the ECtHR in Leander. In that case, it held

122 5ee Autronic AG v. Switzerland, Judgment of 22 May 1990 (N0.178), 12 EHRR 485, para.47.

123 B, Hugenholtz, ‘Copyright and Freedom of Expression in Europe. in R.C. Dreyfuss, H. First and D.L.
Zimmerman (Eds.), Innovation Policy in an Information Age. (Oxford University Press, Oxford, 2000). One
might argue that a distinction needs to be made between source and object code. However, as the translation
between source and object code back and forth is perfect if the programming language is known, it is hard to
see why there should be a distinction between both stages of the production of software. Thisis not addressed
in detail above, due to space limitations.

124 Groppera Radio & Others v. Switzerland, Judgment of 28 March 1990 (No0.173), 12 EHRR 321, at
para.55.

125 A Nicol, Andrew, G. Millar and A. Sharland, Media Law and Human Rights (London, Blackstone, 2001),
at p.14.
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tha Art.10(1) ECHR ‘badcdly prohibits a government from redtricting a person from
receiving information that others wish or may be willing to impat to him’**® Thus, the
right to receive ‘information’ or ‘ideas primarily depends on the willingness of the (legd)
person imparting the information.

Obvioudy, the right to impart and recelve ‘information’ or ‘ideas goes together wth a
st of State duties. Firdt, the State incurs the classc obligation not to interfere with the
exercise of the rights embedded in Art.10. Second, the Court has long held that, athough
the essentid object of many provisons of the ECHR is to protect the individud agang
abitrary interferences by public authorities, there may in addition be pogtive obligations
inherent in an effective respect of the rights concerned. The State duty to protect is based on
the principle tha fundamentd ri7qhts must aso be effectivdy secured agangt threats
emanating from non-State sources.*?

The positive duties doctrine was discussed at length in Plattform ‘Arzte fir das Leben'.
In that case, goplicants successfully argued that the State had falled to grant them ther right
to hold a demondration, because it had faled to prevent a counter demongration from
hindering their own demondration. The ECIHHR confirmed that ‘[g]enuine, effective
freedom of peaceful assembly cannot (...) be reduced to a mere duty on the part o the State
not to interfere: a purdly negative conception would not be competible with the object and
purpose of the provison [but] sometimes requires positive measures to be taken, even in the
sphere of reations between individuas’ The State is supposed to take ‘reasonable and
appropriate measures to secure the effective enjoyment’ of the right. In other words, non
action by the State may aso condtitute an unlawful interference with Art.10 ECHR.*%®

In determining whether or not a pogdtive obligation exists, regard must be had to the
far baance that has to be sruck between the genera interest of the community and the
interests of the individual, the search for which is inherent throughout the ECHR.™?° This is
fully in line with the recognition of multiple and sometimes conflicting rationdes for
granting the right to freedom of expresson. The right to freedom of expression is believed
to be crucid, both intrindcdly (for the individud's wel-being) and extrindcdly (with the
am of furthering and improving deiberation). Thus, the ECtHR has hed many times that
freedom of expresson ‘conditutes one of the essentid foundations of a democratic society
and one of the basic conditions for its progress and for each individud’s saf-fulfillment. **°
In sum, the State has a podtive duty in finding the middle way between both types of
rationales underpinning Art.10 ECHR.

As the rights lad down in the ECHR ae by definition fundamentd, they are inherently
goplicable without discrimination. Thus, the ‘podtive duties-doctrine of the ECtHR is no
more than a recognition that the State is obliged to ensure tha there is a generd equdity
among (legd) persons in ther enjoyment of the right to freedom of expresson, thus
furthering the various raiondes endhrined in Art.10 ECHR. This equaity can be hampered
by the State, but dso by private individuds. To be sure, it is suggested that Art.10 ECHR
entails a pogtive duty to prevent the ability (or potentia) of certain voices to slence or
inhibit competing voices. Indeed, this can be infered from the ECtHR's reasoning in
Plattform ‘Arzte fir das Leben’. It was held that ‘[tf]he participants must, however, be able

126 | eander v. Sweden, Judgment of 26 March 1987, 9 EHRR 433, at para.74. Note that it is standing case law
that these rights embodied in Art.10 can be invoked by natural and legal persons alike.

127 Jaeckel, ‘ The Duty to Protect Fundamental Rightsin the European Community.’, 28 European Law
Review (2003), p.524. This author also discusses the recognition of the positive duties doctrinein MS laws

and at the level of the EU legal order.

128 pattform * Arzte fiir das Leben’ v. Austria, Judgment of 21 June 1988, Series A no. 139, p. 12, para.32. The
case is on the right to demonstrate (Art.11 ECHR) but the Court has applied this reasoning with respect to
Art.10 ECHR, for instance, in Ozgiir Giindemv. Turkey, Judgment of 16 March 2000, at paras.43-46.

129 5ee for instance, Ozgiir Giindem v. Turkey, supra, para.43.

130 5ep, for example, Lingens v. Austria, Judgment of 8 July 1986 (No. 103), 8 EHRR 103.
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to hold the demondration without having to fear that they will be subjected to physicd
vidence by their opponents, such a fear would be liable to deter associations or other
groups supporting common ideas or interests from openly expressng their opinions on
highly controvergd issues dfecting the community. In a democracy the right to counter-
demongtrate cannot extend to inhibiting the exercise of the right to demonsrate’ ™! Put
differently, expresson occurs in competition with other expresson. If a dominant voice is
left with the ability (or potentid) to inhibit or dSlence the expresson of dissenting
‘information’ or ‘ideas , this may have adverse effects on the generd interest.!32

It is submitted that the expresson of ‘information’ or ‘ideass in the form of software is
particularly prone to under-representation of competing modes of expresson. Software
prograns have the effect of dlencing or inhibiting competing programs. As was shown
above, OS, for example, tend to quickly become dominant. This is because network effects
influence both producer and end-user decisons. Users will opt for the OS which will run
the highest number of, and the most popular, applications. At the same time, software
aoplication writers will write for the leading OS. Therefore, through the exisence of
pervasve network effects, software markets are particularly prone to ‘inhibiting’ or
‘dlencing’ competing expressions of ‘information’ or ‘idess’ in software.

To sum up, software goods and services enjoy cogent protection under Art.10(1)
ECHR. Firg, market players have the right to fredy impart these; secondly, if players want
to impart them, then individuas have the corollary right to receive the software. Thirdly, in
view of the characteristics of software, and in particular the existence of pervasive network
effects slencing competing software expresson, there may be a very strong case indeed for
imposing positive duties on States.

(i) Software as a Means for Expression — But software is not only expression, it is dso a
medium for imparting or recelving expression in the form of software or otherwise. This
links in to the topic of media plurdism. While mogt nationad conditutiona courts openly
recognise the fundamentd right to media plurdism,*3® there was some doubt as to whether
thisright was dso enforcegble at the level of the ECtHR.

Concrete sipport for the propogtion that States have a podtive, enforceable obligation
to avoid media concentrations under the terms of Art.10 ECHR may be gleaned from the
view of the Europesn Commission for Human Rights (EHRCom)'** in De Geillustreerde
Pers NV. It was held that ‘States have a duty’ under Art.10 to protect against excessve
press concentrations!® In Verein Alternatives Lokalradio Bern it held tha ‘a licensing

131 pyattform * Arzte fiir das Leben’ v. Austria, Judgment of 21 June 1988, Series A no. 139, p. 12, para.32.

132 see for the ‘silencing’ or ‘drowning-out’ guiding principle of freedom of expression: O.M. Fiss, The Irony
of Free Speech. (Cambridge Massachusetts, Harvard University Press, 1996), pp.98; T. McGonagle, ‘ Doesthe
Existing Regulatory Framework for Television Apply to the New Media.’, IRIS Plus (Strasbourg, European
Audiovisual Observatory, 2001).

133 5eg, for instance, Decision 82-141 of the French Conseil Constitutionnel of 27 July 1982 [1982] JO 2422

at 2423; Art.5 of the German Constitution (Grundgesetz), which specifically providesthat ‘ [t]he freedom of
the press and freedom of reporting through audiovisual media shall be guaranteed’; Dec. 112/1993 of the
Italian Corte Costituzionale [1993] Foro it. 1339 at 1349 or the ruling of the Spanish Tribunal Constitucional
of 31 March 1982, JC 1982, s.160, 172.

134 The European Commission for Human Rights was abolished afew years ago. It used to provide
preliminary decisions on human rights cases within the ECHR system, and some cases were referred to the
ECtHR.

135 App. No 5178/71, De Geillustreerde Pers NV v. Netherlands 8D & R5. See discussion in R. Craufurd
Smith, supra, p.181.
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sysdem not respecting the requirements of plurdiam, tolerance and broadmindedness,
without which there is no democratic society’ would infringe Art.10(1).13¢

Some authors agued tha the ECHR never confirmed this very antiquated
Commisson ruling, and the emphass was usudly on preventing State interferences with
the right to impart information or ideas.**” Notably, often no express reference was made in
ruings on media-related issues (TV, Radio, Printed press) to the right to receive
information, while the latter is dso granted by Art.10(1) ECHR in reation to the expresson
of information or idess. The emphass in the ECtHR case law is on the sender of
information, not on the receiver. Consequently, it was argued, the right to media pluraism
might not be al that enforceable, and that the ECHR did not gppear to impose on MS a
positive duty to bring about media pluralism.*8

However, other authors have pointed out that there is such a postive duty on the part of
MS.23 In Tierfabriken, for instance, the Court recognised that the existence of powerful
financid groups in the advertisng sector may curtall the freedom of expresson of
broadcasters. This was because it was likely to undermine the ‘fundamentd role of Art.10,
‘in paticular where it serves to impart information and ideas of generd interest, which the
public is moreover entitted to receive. Such an undetaking cannot be successfully
accomplished unless it is grounded in the principle of plurdism of which the Stae is the
ultimate guarantor. This observation is egpecidly vdid in reation to audio-visud medig,
whose programmes are often broadcast very widely.'**® Thus, one of the recognised ways
to achieve media plurdism consds in preventing too large financid groups from
controlling the advertisng sector. In the EU, the right to media plurdism is moreover
expresdy recognised in Art.11 of the (nontbinding but authoritative) EU Charter for
Fundamentd Rights.

The right to media pluralism most probably gpplies to software media. With the advent
of digitd TV, for indance, software has become an increasingly critical part of the media
vaue chain. There is no reason why this right should not apply to the software part of the
means for imparting ‘information’ or ‘ideas, be they in the form of software or otherwise.
The man problem is tha we have confused media with media companies — those
intermediaries who filter and select the content that viewers might be interested in. Thus we
believe tha media plurdism is aout securing that a sufficent number of firms is involved
in the imparting of content: we give firms a licence, or part of the means, as wdl as a
market share cap. In this view, it is unimportant how many firms provide software for the
various DTV broadcagters, snce we thought we ensured that enough plurdistic content will
reech the viewer. When focusing on market players, software appears to raise few issues
related to media pluralism.

136 App. No 10746/84, Verein Alternatives Lokalradio Bern v. Switzerland, 49D & R126. See discussionin R.
Craufurd Smith, supra, p.181. Note that the European Commission for Human Rights, which used to precede
the Court in proceedings within the ECHR legal order, was subsequently abolished.
137 see for arecent exampleDemuth v. Switzerland, Judgment of 5 November 2002, Application No.
38743/97, available at http://www.echr.coe.int, at para.30. See on this case D. VVoorhoof, IRIS 2003-1, pp.2-3.
138 R, Craufurd Smith, ‘ Broadcasting Law and Fundamental Rights.’, (Clarendon Press, Oxford, 1997),
?%179-80 z?nd 196. _ _ o

J. Cappiau, ' EC Must-carry Rules on the Brink of aLost Opportunity: Harmonisation and Free Movement
of TV Broadcasts within the Communications Review (Proposed Directive on Universal Service and Users
Rights).”, 2 Journal of Network Industries (2001) 277, at p.294 (referring toLentia and Tele 1
Privatfer nsehgesellschaft mbH v. Austria (2001)); and C.A. Jones, ‘ Television without Frontiers’, in P.
Eeckhout and T. Tridimas (Eds.), Yearbook of European Law 1999-2000, (Oxford, Clarendon, 2000), p.306-
307.
149 \/erein gegen Tierfabriken v. Switzerland, Judgment of 28 June 2001, Application No. 24699/94, para.73;
referring to Lentia, supra, para.38.
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However, in a context of increesng bandwidth (and potentid participation) media
plurdism is arguably dso about the fact that the medium itsdf for information transmisson
(e.g. radiospectrum, cable networks) should not be controlled or determined by too few
companies. Smilaly, the State might incur the duty to prevent any one company from
having such a sranglehold on the software part of the media vaue chan. In other words if
al media companies (or intermediaries) and al users are dependent on, or using, a Loftware
platform produced or controlled by one and the same company (especidly software at the
user end — OS, browser, applications — which are nearest to the user’s eyebal and eardrum),
isthis not just as worrysome from the point of view of media plurdism?

This brings us to a fundamentad problem in regulating digitad media On the one hand,
software  goodg/services themsaves tend to dominance. This is because software is
characterised by huge network effects (firs mover advantage and bandwagon or tipping
effect). Some economigts argue that dominance in software markets is not as big a problem
dnce even entrenched market players would just as quickly be displaced if a superior
aternative came dong. Thus, they argue, we need not be as wary of large market power as
in classc makets — in fact, seeking this short-lived dominance is the man incentive for
innovating in those markets'*! On the other hand, large market shares are in themselves
often in contradiction with the right to media plurdism. Media plurdism is about
precluding the mere potentid to overly influence society — no evidence of abuse of that
potentid or dominant postion is needed (as would, in contrast, be necessary in competition
law). This is logicd snce there are no parameters for measuring a lack of media plurdiam
and abuses are increasngly in the form of subtle influences on opinion-formation rather
than obvious and open propaganda.*?

To sum up, the power itself to exercise influence (i.e. ‘power on content’ rather than
‘power on prices) is the centrd focus of media plurdism. Power on prices will often go
together with power on content. It is often argued tha in the software segment power on
prices raises fewer competition problems due to specific economic characterigtics of that
indugtry. Thus, the gpplication of the right to media plurdism in software markets is highly
likely to develop on a series of head-on collisons with economic regulation, more so than is
the case with classic communications ‘infrastructure’

The bottom line is that, while the right to media plurdism enjoys growing recognition
a the European levd, it remains to be seen how it will be gpplied as regards the software
medium. Intricate questions arise concerning the nature of the remedies to be imposed for
countering media concentration. In the broadcagting field, for ingtance, usud remedies
include content regulation and mugt-carry rules. At the same time, it 5 sensed that the right
to media plurdism in the software segment relates to the above-depicted postive duties to
impart information and ideas in the form of software (and otherwise). Again, some of the
underlying issues may relate to access to interfaces. Ensuring third party access to critica
interfaces might go some way towards dleviaing concerns regarding media pluraism.

C. Justifications

There are thus virtualy no limitations on the scope of Art.10(1), but every State messure
(or the lack of measures) nevertheless requires judification. To a very large extent, the law

141 seefor instance, D. Evans, R. Schmalensee in Did Microsoft Harm Consumers? Two Opposing Views
(AEI Brookings Joint Center on Regulation).

142 5ee J. Cavallin, * European Policies and Regulations on Media Concentration.’, I nternational Journal of
Communications Law and Policy (1998), at p.4;

available at http://www.digital-law.net/| JICL P/1_1998/ijclp webdoc 3 1 1998.html ; for an article
emnphasising the importance to reassess freedom of speech in its new setting in atime of confusion: J.M.
Balkin, ‘Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the Information
Society.’, p.72 (forthcoming in NYU Law Review, 2004); available at http://papers.ssrn.com
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of free expresson under the ECHR is the law of Art.10(2). It is hard to predict which
measures would be considered ‘reasonable and appropriate measures to secure the effective
enjoyment of the right” Surdly, the principle of effectiveness gpplies. The convention does
not protect rights that are illusory or theoretical, but rights that are practicad and effective*®
Thus, one should assess whether third parties rights to express idess or information in the
form of software are protected in practice, having regard to the particular circumstances of
the software industry.

Whether the measures opted for are considered appropriate will depend on a careful
assessment of whether it is judifiable, following a three-step test. First, the measures need
to be ‘prescribed by law’; second, they need to be taken with the am of achieving a
‘legitimate purpose’; third, they need to be * necessary in ademocratic society’.

The two first conditions of the test are probably eesly satisfied for software. Indeed,
State measures taken in execution of the Software Directive, as well as competition law
provisons, are clearly ‘prescribed by law'. Namdy, public interest and competition laws
are accessble to everyone, and they are sufficiently precisdy formulated** Furthermore,
there gppears to be a ‘legitimaie am’ to these regulations. Software legidation is most
probably enacted ‘for the protection of the rights of others. In effect, this phrase has been
congtrued very broadly, certainly incdluding the rights protected under copyright.*® Thus,
the State enforces software copyrights againg infringing expressons in the form of
software in order to protect the rights of the software copyright holders, and at the same
time the rights of end-users to receive software expresson (‘the others). That is, a generd
obligation to disclose interface information would probably result in fewer invesments in
software expression.

As regards the third condition, the ECtHR has taken the postion that the exceptions to
Art.10 ECHR ‘must be narrowly interpreted and the necessty for any redtriction must be
convincingly established’*® Whether measures are considered ‘necessary’ or, in other
words, ‘correspond to a pressng socid need’ in the sense of Art.10(2) depends on various
factors!*’ More particularly, the ECtHR determines whether the reasons adduced by the
State in question to judify the interference are ‘judified and relevant’, and whether the
interference is ‘proportionate to the legitimae am pursued. A measure will be
proportionate to the intended am provided the latter objective could not be achieved by less
resrictive means. Likewise, a measure will not satisfy the proportiondity test if it is
unsuitable for achieving the legitimate objective.

The proportiondity test seems to imply the two following points. (i) As was discussed
previoudy, the two regulatory tools for software expresson influence one another to a large
extent; moreover, as both of these have a common conditutional mandate, it was suggested
that public interest regulation should complement competition law by fulfilling those policy
objectives which competition law was not designed to deal with. At this stage, it appears
that the man determining factor for drawing that boundary between the two regulatory
relms is in fact the proportiondity test in Art.10 ECHR. Specificdly, the courts ought to
ask themsdves whether the regulatory solution adopted conditutes the least redrictive
means for achieving the end st forth.

143 A. Nicol, Andrew, G. Millar and A. Sharland, supra, at p.11; applied in Artico v Italy (1980) EHRR 1 a
ara.33.

bas For a discussion of what this condition entails, see Sunday Times v. United Kingdom, 2 EHRR 245 (1979),

para.49.

145 B, Hugenholtz, supra, p.5.

146 The Observer and The Guardian v. UK, Judgment of 26 November 1991, A.216, p.30.

147 “Necessary’ would not be synonymous with ‘indispensable’, but more is required than merely being

‘useful’, ‘reasonable’ or ‘desirable’ (Handyside v. United Kingdom, Judgement of 7 December 1976 (No.24),

1EHRR 737, & para.48).
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(i) No doubt, more research is needed on the precise gpplication of the proportionality
test across the board, both for the ECtHR and the ECJ. One extremely relevant case is for
indance Tierfabriken. In that case, a commercia of an association for the protection of
animals was prevented from being broadcast because of its ‘clear political character’. The
association invoked its right under Art10 ECHR. The ECtHR used a vey drict
proportionality test. More paticulaly, it persuesvely ruled that a prohibition ‘which
applies only to certain media, and not to others, does not appear to be of a particularly
pressing nature’**® As a result, States should be careful when introducing radicaly
different trestments between the various media As explained above, software has a dud
nature medium and expresson. Thus, one might argue that the right to media plurdism
goplies. By andogy, the question then arises whether it is proportionate to impose markedly
differing legd conditions on the software layer in the media vdue chain (particularly a the
user end). As regads dl other means for trangmitting ‘information’ or ‘ideas public
interest regulation seeks to complement competition laws, paticulaly when it comes to
preventing discrimination, thus resulting in the adoption of different rules for circumstances
judged different (eg. must-carry rules, content regulations, concentration rules, etc).X*® Isit
proportionate to impose on al software providers the same ‘access price for the obtaining
of criticd software interfaces? Given its criticd importance, this issue will need to be
looked at more closdly.**°

D. Margin of Appreciation

The find dement for assessng whether a State measure is ‘necessry’ to achieve certain
interests, is the concept of ‘margin of appreciation’. The margin of gppreciation is generaly
broader for States in commercia matters. ‘ Otherwise the [ECtHR] would have to undertake
a re-examination of the facts and dl the circumgtances of each case. The [ECtHR] must
confine its review to the question whether the measures taken on the nationd levd are
judtifidble in principle and proportionate’ It is logica that the margin be broader in
commercid meatters snce the regulation of commercia expresson arguably poses less of a
threat to the ‘democracy ratiionad€e underpinning Art.10 ECHR. Moreover, the ECIHR is in
a poor position to evauate decisions in such a highly complex and fluctuating area®! By
contrast, an interesting consequence under the ECHR of holding the impating of
‘information’” or ‘ideas to conditute political (or a least public interet) expresson is that
the State's margin of appreciation to redtrict that particular expression is much narrower if it
dill exigs a dl. By the same token, however, it is often not a al clear when a statement
should be designated as ‘ commercia’ rather than ‘ political’ 1>

It has been argued that software code is not about making a point, particularly not a
politicdl one®® This is very unconvincing a statement. The Bernstein and Reimerdes lines

148 \/erein gegen Tierfabriken v. Switzerland, supra, at para.74.

149 see for broad considerations on the broadcast mediaand free speech’ in digital: JM. Balkin, ‘ Digital
Speech and Democratic Culture: A Theory of Freedom of Expression for the Information Society.’, p.39
(forthcoming in NYU Law Review, 2004); available at http://papers.ssrn.com

150 One possible solution might be the introduction of areciprocity requirement. Thus, one may argue that it
makes no sense to ask from non-commercial providers the same access price asfor competing commercial
players. Seefor such an argument E. Moglen, ‘ Tunney Filing of the Free Software Foundation in United
Satesv. Microsoft.’, (2002), p.2; available at http://emoglen.law.columbia.edu.

151 see Markt Intern and Beermann v. Germany, supra, at para.33.

152 see for instance, in Barthold a veterinary was enjoined under the unfair competition Act from repeating
statements in the press concerning the provision of night services at his own clinic and suggestions for the
establishment of aregular night service. The interview was accompanied by the applicant’s picture and name,
as well as the name of the clinic. The ECtHR considered the restricted publication a normal press interview,
not commercial advertising. Barthold v. Germany, Judgment of 25 March 1985, A.90, pp.25-26.

153 KA. Moerke, ‘ Free Speech to a Machine? Encryption Software Source Code is Not Constitutionally
Protected " Speech” Under the First Amendment.’, 84 Minnesota Law Review 1007, p.1029.
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of case law in the US, for example, were heavily paliticd. In the former, it was about the
right of citizens to interact in complete privacy, through the wide avalability of encryption
technology. In the latter, it was a clear political dissent, cdlaming the right we dl have to
learn how technology works'®* Today the form of software itself implies a politicd stance
When Microsoft sdls software in object code form and prohibiting the viewing of the
source code, it is saying, “don’'t read the software even if you can’'*® Diamericdly
opposed to this stands the ‘open source movement. This group of software developers,
linked through the Internet and working by thousands on a large series of software projects,
are dissaminating software products which operate on the Generd Public Licence (GPL)
model. GPL denotes the fact that everyone is free to copy, disseminate and change the said
software, provided that he/she will not propertise it. These actions are made possble
through the dissemination of the ‘object’ code together with the ‘source code of the
software. Software, whether open or closed, is more than just bits and bytes. It determines
which programs can be run, it empowers some speskers and can exclude others, and helps
to determine a specific society’s culture.*

To be sure, the power to congruct and control channels of communication through law
is a mogt serious political quetion in the digita era. On one sde the school of thought that
believes information as the basic building block of knowledge should (and wants to) be
free. On the other dde stands the idea that in a market economy, value added to raw
information has been and inevitebly will be commodified and sold in the market”**” The
fierce debate over open versus proprietary code is intimatedy connected with this
congtruction of identity through software®® In sum, it is suggested that the State's margin
of appreciation in the context of Art.10 ECHR is very narow when regulating software,
snce the debateis clearly politicd.

V. Conclusion

In this paper the issue of software regulation is gpproached from the viewpoint of
fundamenta rights.  Specificdly, in a digitd communications environment the question
arises whether European software laws comply with the conditutiona right to freedom of
expresson (Art.10 ECHR). In order to show the relevance of such an approach, the paper
focuses on software interoperability, and tests the various applicable laws againg the
backdrop of Art.10 ECHR. Software interoperation depends on access to the ‘interface’, a
st of dectronic keys which, so far as structure is concerned, must be precisdy emulated,
in order to secure co-operation between programs.

At fird dght, software interoperability appears to rase few fundamentd rights
problems. That is, the two gpplicable bodies of law seem to complement each other wdll,
and appear to drike a far baance for digitd expresson. Under the European Software
Directive, copyright holders are granted a strong legd backing for determining who is to
produce programs which are interoperable with theirs. Thus, even the arduous task of
reverse enginering is limited to licencees of the copyright holder and in limited
circumgances. However, this is generdly not consdered a problem since it is dso in the

154 R.C. Fox, ‘Old Law and New technology: The Problem of Computer Code and the First Amendment.’, 49
UCLA Law Review 871, p.896.

155 Tien, ‘ Publishing Software as a Speech Act.’, 15 Berkel ey Technology Law Journal (2000), p.19;
available at http://www.law.berkeley.edu/journal s/btlj/articles/15_2/tien/tien.html .

156 See E. Moglen, * Anarchism Triumphant: Free Software and the Death of Copyright.’,
http://moglen.law.columbia.edu.

157'B. Fitzgerald, supra, p.339-340.

158 Of course, it does not matter whether the object code isintelligible or not to everyone. Theright to freedom
of expression protects the dissemination of ideas. The political idea behind running open or closed software
can be understood — indeed, it might even be the most convincing manner for expressing certain ideas.
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copyright holder’s interest to have programs interoperate with hers, and consequently she
will normdly disclose rdevant inteface information. At the same time it is generdly
believed that competition law — more specificaly Art.82 prohibiting the abuse of a
dominant podtion — is aufficient for redressng possble market falures rdating to
interoperability. The article shows how previous case law indicates a rather easy finding of
dominance in Imilar cases. Comptition authorities are then empowered to prevent abuses
of dominant market players in the form of discriminations, refusds to supply, leveraging of
market power to adjacent markets, and the like. In sum, dthough there is virtudly no case
law on the application of Art.82 in relation to software products/services, the underlying
assumption of the current regulatory framework is that competition law is wel-equipped to
force interface disclosure in the few cases where this would be necessary.

However, it is submitted that this is misconcelved. The text reviews and briefly
explans classic economic theories on vertica integration and network effects, and
concludes that one may question the automatic willingness of copyright holders to disclose
interface information — thus rendering third party expresson more difficult. An anaogy is
dravn with design rights issues to show the criticd drategic role of interfaces, and the
power these confer on those market players controlling them. It is contended that the
diginctive fegture of the software vaue chan is its extremdy modular character, which
means that specific functions are not fixed a digtinct stages or market segments. Moreover,
like with modular lego blocks there are important two-way effects associated with software
interfaces, thus, opening up interfaces may possbly cause the copyright holder to lose
market shares at both stages around the interface, not just one. In sum, one should be wary
of conduding — as public interest regulation does — that software interface disclosure is
automatic and easy; new economic theories are currently being discussed which would
shed more light on these issues.

Likewise, competition law is not fully capable of redressng the above. Not only is
there an understandable caution to force access to essentia facilities, but bottleneck
fecilities are moreover the paradigmatic example of a dtuation in which classic competition
law methodology may need to be dretched beyond recognition, T it is to be gpplied. Thus,
in order to find dominance relevant markets may need to be defined for products/'services in
which there is no actud trade; the main competitive concern is shifted from dominance to
essentidity; and remedies have to be fashiored from scraich rather than on the bass of
exiging maket transactions. More fundamentaly, competition law is smply unable to
legitimately cope with a number of pressng policy concerns, among them we find the
concepts of property rights, and the right to non-discrimination. Only in exceptiond
circumgtances should competition law effect the basdine concept of property enacted by
the legidator; and rardy will competition law be a viable solution in a gStuation in which
the discrimination congsts in charging two market players the same access fee, where the
circumstances would have required the dominant player in question to ask different prices.
Simply, competition law cannot account for this type of wider societd policy choices.

The point is that neither of the tools which conditute the current legd arsend fulfils its
role well enough. Software interoperability regulation is built on questionable assumptions.
Third party access to essentia software interfaces is not as automatic or straightforward as
generdly thought, and competition law is inadequate to play its complementary role of
securing such access in the presence of market power. Failing any one of these essentidly
complementary assumptions, the whole regulatory construction collapses irremediably.

The thread through this paper is the understanding that the exact mix between public
interest regulation and competition law cannot be assessed in a vacuum, but rather depends
on the conditutiona condraints imposed inter alia by Art.10 ECHR. Likewise, public
interes  regulaion should complement competition law in the fulfilment of common
overarching condtitutiond gods. To this end, the paper evidences software's dua role, and
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cdams tha software regulation not only rases economic, but equdly and foremost
conditutional questions which will no doubt soon be raised in European courts. (i) Software
isa means (or medium) for expresson, but (ii) software is equdly expresson in itself and
fdlswithin the ambit of Art.10 ECHR.

(i) The expressve nature of software, or the fact that some ideas (commercid, politica
or otherwise) are best expressed in the form of software (eg. Linux) primarily means that
individuas have the right to fredy impart and receive information and idess in the form of
software. Crucidly, the State also incurs a positive duty to fecilitate ther being imparted
and/or received Plattform case). The Sa€'s rale in this respect is no different from its role
in relation to other expressons of ‘information’ or ‘idess’ It is generdly entrusted with the
tak of driking a far badance between dlowing for individud sdf-fulfillment, and
furthering the other rationde embedded in Art.10 ECHR: accommodating and improving
deliberation between the various expressons of ‘information’” or ‘ideass’ This task is caried
out by the State through compliance with the genera principle of non-interference, but aso
through appropriate and tallored interventions, in execution of its pogtive duty. That is to
say, the State reeds to ensure that the ability (or potentia) of certain modes of expresson in
software to inhibit or slence other expresson is reduced to the minimum, so that the flow
of ‘information’ or ‘idess is hindered minimaly. The latter point is particularly relevant
when congdering that software is characterised by pervasve network effects, which may
have a subgtantia ‘slencing’ effect on software expression.

(i) At the same time, software might dso be scrutinised in the light of the individud
right to media plurdism, which is related to the postive duties doctrine. It is argued that, in
the light of an ever-increesng potentid to paticipae in the impating of idess or
information, the focus of media plurdism will gradudly <hift: from ensuring participation
of a minimum number of media firms or intermediaries, to preventing that the means or
media (including software) be controlled by too few firms. In this optique, there is no
fundamental difference between the radiospectrum, cable networks, or end-user software
plaforms. But the right to media plurdism is confronted with a fundamentd difficulty:
because of its particular economic characteristics software products/services tend to
dominance (eg. network effects), but this dominance (power over prices) is in itsef oftenin
conflict with the right to media plurdism (power over content). Media plurdism is about
preventing the potential to abuse media power. Abuses of media power are so subtle, and
parameters for measuring media plurdisn so hard to implement, that media law in fact
tends to focus on preventing dominance instead of the abuse of tha dominance (eg.
through the impogtion of market share cagps). In sum, while the right to media plurdism
enjoys growing recognition a the European levd, it remans to be seen how it will be
applied as regards the software medium, where severe clashes are to be expected for the
above reasons.

Although the relevance of the above should be clear by now, the most difficult tasks
remain to be tackled. The outcome of lega proceedings on this issue would eventudly
hinge on the agpplication of Art.10(2) — regarding the judtification of measures (or the lack
of these) redricting expresson. In particular, it is criticd that the State€s measures be
proportionate to the intended god; that is, the least redtrictive means for achieving software
interoperability. This is dso the man determining factor for drawing that boundary
between compstition law and public interest regulation. In particular, State measures might
take various forms, such as differentid treatment between parties judged to be in different
crecumgances (cf. mudt-cary rules in broadcagting), timey public rdease of reevant
interface information, or dandardisation of crucid interfaces (e.g. current debates on the
gandard APl for interactive TV — the Multimedia Home Patform (MHP)). An important
eement in this baancing exercise is no doubt the fact that the court’s assessment might not
leave the State any margin of gppreciaion. Indeed, in light of the current politicd bettle
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between two diametrically opposed views on the role of software (closed commercid v.
free open source software), the issue should certainly be consdered ‘political expresson’
desarving tight scrutiny.

The latter point darifies the importance of the conditutional gpproach: access is more
likely to be granted to software expresson which is built on the same fundamenta bdiefs
conversdly, interfaces are unlikdy to be disclosed to fundamentaly antitheticd software
expresson snce the latter expresson chdlenges the incumbent’'s whole paradigm, not just
its dominance. This issue cannot be solved having regard only to economic rationaes. It is
time to launch a European debate on this issuer let us andyse software regulation from an
Art.10 ECHR perspective. To this end, more research is needed, inter alia on the concrete
goplication of the proportiondity-test; software and media plurdiam; the wider implications
of Art.10 ECHR for software copyrights (and patents), beyond interoperability; and
fundamentd rightsin the EU lega order.**®

159 Indeed, there is some difference with the ECtHR, especially as regards the underdevel oped positive duties
doctrinein the EU legal order: L. Jaeckel, ‘ The Duty to Protect Fundamental Rightsin the European
Community.’, 28 European Law Review (2003), pp.508-527.
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