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In the five-year period between the
1999 NATO intervention in Kosovo
and the 2003 US-led invasion of Iraq,
there was endless debate in the public
opinion and among international
lawyers on the regulation of the use of
force in international relations.
Significantly, the 9/11 terrorist attacks
and the military operations in
Afghanistan lie in the middle of that
quinquennium: the concept of "war”
resurfaced to describe US efforts to
combat the terrorist threat posed by
transnational networks.

Redefining Sovereignty is the result of
three conferences organised by the edi-
tors after each of these events, respec-
tively in Rome, Frankfurt and Columbus,
Ohio. As one of the editors observes,
every time the use of force is employed,
international lawyers start to wonder
whether the law is changing.'

The book is a comprehensive contri-
bution to the topic of international law
and the use of force: not only do the 16
essays written for the workshops and the
three reports contained in the book
address the main legal questions, but
they offer — as the title suggests — a valu-
able analysis of the impact of the events
on the concept of state sovereignty.

Since the adoption of the UN Charter
in 1945, the prohibition of the threat or
use of force proclaimed in Article 2(4) in
pursuit of the supreme goal of universal
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peace, also covers some types of con-
duct already condemned by the classical
principle of non-intervention. The duty
to refrain from intervention in the inter-
nal or external affairs of other states is
aimed at protecting the traditional con-
stitutive elements of sovereignty: inde-
pendence, and territorial
integrity.> At a fundamental level, the
question is whether the use of force after
the end of Cold War has affected or weak-
ened these two overlapping principles.
The first general observation refers to

equality

the role and relevance of international
law with regard to the discipline of the
use of force: the contributors to the
book generally do not favour theories
proclaiming the demise of Article 2 (4)
of the UN Charter.? They confirm the
existence of the principle prohibiting
the use of force in international rela-
tions, the customary character of which
was stated by the International Court of
Justice in the Nicaragua case: "recourse to
force is justified as an exception to the
general prohibition”.* This approach is
also accepted in the legal arguments
advanced by the UK to sustain the legal-
ity of the 2003 military action in Iraq.’
On closer examination, the content of
the ban of the use of force and of its
exceptions is a source of controversy

among the participants of the work-
shops, particularly in evaluating the fol-
lowing three issues: the concept of
"humanitarian intervention”, the exer-
cise of self-defence and the nature of
Security Council authorisations for the
use of force.

The NATO operation in Kosovo
raised the question whether state sover-
eignty can be used as a shield against
outside intervention in the case of large-
scale killing, ethnic cleansing or serious
violations of human rights. A specific
session of the conference in Rome
focused on whether or not a right to
humanitarian intervention exists in
international law. The dominant view is
that the legality of such use of force is
doubtful, even though some authors
made recourse to the notion of legitima-
cy to justify the intervention. It is undis-
puted however that states cannot violate
human rights norms with impunity:
some essays refer to the emerging
notion of a collective international
“responsibility to protect” in the event of
serious violations of human rights, when
a state has proved powerless or unwill-
ing to prevent. Incidentally, this kind of
argumentation implies a renewed under-
standing of the term “sovereignty”,
based on the rights and duties of the

2 UN Doc. Res. 2625 (XXV) of the General Assembly: “Declaration on principles of inter-
national law concerning friendly relations and cooperation among States in accordance with
the Charter of the United Nations”, 24 October 1970.
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state: sovereignty is associated with
responsibility, and the “primary respon-
sibility of protection of its people lies
with the state itself".¢

[t is noteworthy that the "responsibili-
ty to protect” approach was endorsed by
the Final Document of the Millennium +
5 Summit in September 2005. States
stressed the necessary involvement of
the UN collective security system: they
commit themselves to taking collective
action through the Security Council in
accordance with Chapter VII of the
Charter, “should peaceful means be
inadequate and national authorities
manifestly failing to protect their pop-
ulations from genocide, war crimes,
ethnic cleansing and crimes against
humanity”.”

In the aftermath of the 11 September
terrorist attacks, legal debate focused on
the constitutive elements of the notion
of armed attack and on the progressive
broadening of the right to self-defence,
recognised in Article 51 of the UN
Charter. The book considers the most
controversial issues: the identification of
the target of an armed attack; the legal
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qualification of armed actions commit-
ted by terrorist groups; the alleged right
of pre-emptive self-defence. The classi-
cal interpretation affirms that an armed
attack must from a state.
Nevertheless, some scholars criticise the
need to attribute an armed attack to a
state while others argue for reconsidera-
tion of the element of gravity as a defin-
ing parameter: in the event of a terrorist

act committed by private groups, a mili-

come

tary response would not be precluded.?
While considering state practice, one
should not overlook the pronounce-
ments of the International Court of
Justice in deciding several cases involv-
ing the threat or use of force in recent
years. Concerning the legal qualification
of attacks by terrorist groups, the Court
stated in 2004 that Article 51 recognises
the existence of an inherent right of self-
defence in the case of an armed attack
by one state against another.? However,
various authors feel that it is doubtful
whether Article 51 and the customary
rule on self-defence coincide perfectly.
Finally, the legal justification of the
use of force in Iraq raises the issue of
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Advisory Opinion, ICJ Reports 2004, p. 194, para. 139. For critical comments, see D. Fleck,
“National Sovereignty and International Responsibility: Legal and Policy Aspects”, pp. 53-

64, at p. 56.
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authorisation by the Security Council
under Chapter VII once again. A few
essays'? offer an overall presentation of
the role of the Security Council and the
nature of its deliberations: particular
attention is devoted to the notion of ex
post facto authorisation and the debated
doctrine of implied authorisation.

The concluding Chapter 19 of the
book, which contains the report of the
conference in Columbus, records the
differences of opinion on the content of
customary rules on the use of force. The
divergence between those authors inter-
preting the prohibition strictly and
those proposing a more extensive
approach reveals a problem of method-
ology with regard to evaluating the
sources of state practice.!' The latter
appear to favour a rapid evolution in the
custom, privileging the behaviour of the

dominant states (or the hegemonic
state), while the former rely on the opinio
juris of all states, as expressed in UN
General Assembly resolutions.

A final general observation might be
that “law will always be oscillating
between stability and change”.!?> There
is much tension between law and facts,
between law and political develop-
ments. Therefore, the new options for
the use of force which have appeared
since the end of the Cold War need to
be assessed from different points of
view. One of the merits of Redefining
Sovereignty is its interdisciplinary
approach: from the perspective of an
international lawyer, the discussions
during the three conferences were great-
ly enhanced by the contributions of the
attending philosophers, legal theorists
and political scientists.
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