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The creation of new governments in Afghanistan and Iraq has
drawn U.S. media attention to American experts who have ven-
tured to these war-torn zones to counsel indigenous actors
drafting new constitutions. Some of this attention has fostered
the misconception that a pool of entrepreneurial experts travels
the globe writing constitutions for recipient populations per-
ceived as incapable of accomplishing the task themselves. A  New
York Times article entitled, “Constitutionally, a Risky Business,”
asserted that the challenge of constitution-making “has pro
duced a cottage industry of constitutional consultants.”1 The
article highlighted the role of American scholars in particular,
asserting that they “tend to dominate the constitution-advice
business” and “are often seduced by the mythology of their own
constitution…as a document that can and should be repro-
duced around the world.”2 In discussing the science of consti
tution-making, the author did include dissenting expert
opinions. Nevertheless, such nuances are likely lost to a patri-
otic reading public predisposed to believe the myth of U.S.
experts, acting as modern day James Madisons, recreating mod-
els of Jeffersonian democracy across the globe. 

This myth stems from a trend in constitution-making
prevalent during the period of decolonization, when colonial



powers played a dominant role in creat-
ing independence constitutions, partic
ularly in Africa. This method of consti
tution-making has become deeply
resented; many see it as contributing to

the failure of the political regimes it cre-
ated. The chairman of Eritrea’s Consti-
tutional Commission from 1993 to
1996, Bereket Habte Selassie, explains
bluntly: “In the 1950s, Europeans sum
moned African leaders from twenty-five
to thirty countries to capitals like Lon-
don, Paris, and Brussels and shoved con-
stitutions down their throats.”3 The lin
gering memory of this post-colonial
phenomenon has led to a general resis-
tance to foreign involvement in the con-
stitution-making process. This is evident
currently in Afghanistan and Iraq, and
may well explain why foreign advisers
were largely shut out of the South African
process during the three years prior to
the adoption of its 1996 constitution.
This legacy also explains the distance that
sometimes characterizes relationships
between local and foreign advisers
involved in constitution-making.

Foreign advisers play a dramatically
different role in modern constitution-
making than the myth suggests. They
provide comparative information about a
variety of constitutional models while
remaining respectful of the sovereign
right of indigenous actors to choose
among them. Moreover, compared to
the past, when foreigners imposed sub-
stantive concepts, advisers today offer
advice on comparative models of process

as well.4 This new role reflects the evolu-
tion of a “new constitutionalism.”5 As
Vivien Hart, a professor at the University
of Sussex, explains in a recent report for
the United States Institute of Peace

(USIP), “Twenty-first century constitu-
tionalism is redefining the long tradition
of expert constitution-making and
bringing it into the sphere of democratic
participation.”6 According to this view,
“a democratic constitution cannot be writ
ten for a nation.”7 Instead it must be the
product of a “home-grown” process in
which the public participates and
acquires a sense of ownership. This view
has dramatically shaped the role of for-
eign advisers by encouraging them to
adopt a methodology in which they act as
resources to indigenous actors when
those actors face difficult decisions related
to both substance and process.

The role of the international com
munity and public participation in con
stitution-making are among the themes
currently under examination in a project
jointly sponsored by the USIP and the
United Nations Development Program
(UNDP). The project includes eighteen
case studies of countries that have under
gone a constitution-making process in
the past twenty-five years. This article
examines the role played by foreign
advisers in the last decade in four of those
countries and illustrate the evolution of
modern constitution-making. This will
provide a framework for challenging cur-
rent myths, correcting prevalent miscon-
ceptions, and drawing conclusions about
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The memory of post-colonial constitution-
writing has led to resistance to foreign
involvement in the constitutional process.



the role of international experts in con
stitution-making in the world today.

Cambodia. Cambodia set out to draft
its current constitution in 1993, following
the 1991 Paris Peace Accords that the
international community brokered. The
peace process outlined by the Accords
established the United Nations Transi-
tional Authority in Cambodia
(UNTAC), which was charged with
assisting Cambodians in their transition
to peace. In the 1993 UN-led general
election, Cambodians elected a Con
stituent Assembly, which appointed a
committee to draft a new constitution.8

Immediately following the elections, it
became clear that the participation of for
eign advisers was a sensitive issue. Mem
bers of both the Constituent Assembly
and the drafting committee were intent
on ensuring that the constitution-making
process would be distinctly Cambodian.9

While UNTAC foreign advisers were
available to provide assistance, they had
no significant interaction with either the
drafting committee or the Assembly.10

France offered an adviser to the Ministry
of Justice, but her role proved to be neg
ligible as well.11 The U.S.-based National
Democratic Institute (NDI) and the
International Republican Institute (IRI)
did hold one seminar in which represen-

tatives from the United States and
Bangladesh offered advice on constitu-
tional drafting to Assembly members. In
addition, UNTAC’s human rights com-
ponent offered seminars designed to

increase “constitutional literacy” and
educate the population and those
involved in the process about interna
tional human rights norms and their
applications under other constitutions.12

At one point during the process,
members of the drafting committee
began communicating with two Ameri
can professors sponsored by the Asia
Foundation. After several weeks, the
Ministry of Justice invited the two pro
fessors to work with them. Upon request
from the members of the committee, the
professors offered a comparative analysis
of constitutional models in various sub
stantive areas. Their work with the drafting
committee was curtailed, however, when
Prince Norodom Sihanouk learned of
these activities and forbade all interaction
between the committee and foreign
advisers. Apparently he considered him-
self exempt from this policy, for he
engaged a French constitutional law pro-
fessor who prepared a draft for submis-
sion to the committee. That draft drew
heavily from Cambodia’s 1947 constitu
tion, which was clearly a product of the
French constitutional tradition.13

All the deliberations of the drafting
committee and the Assembly were confi-
dential, and international experts were
excluded from the meetings along with
everyone else. This exclusion proved to

be a contentious issue and a source of
frustration for local journalists and the
nascent civil society, including women’s
groups, Buddhist monks, human rights
organizations, and others who wanted a
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Immediately following Cambodia's
elections, it was clear that participation of
foreign advisers was a sensitive issue.



say in the establishment of the new
democratic regime.14 When the constitu
tion was ultimately adopted in September
1993, it called for a constitutional
monarchy, and Prince Sihanouk became
King under its terms.15 The influence of
the 1947 constitution was palpable, but
the charter provided for the establish
ment of a liberal democracy.16 It also
enshrined most of the human rights
guarantees defined by international
norms that UNTAC’s human rights
component had promoted through edu
cational programs.

Eritrea. In April 1993, the people of
Eritrea held a referendum to establish
the country’s independence from
Ethiopia following its war of liberation.17

Over the three years leading to the adop-
tion of its constitution in 1996, Eritrea
engaged in a process that some have char
acterized as “new constitutionalism,” a
constitution-making process that
emphasizes popular participation.18 Dr.
Selassie, who chaired Eritrea’s Constitu-
tional Commission, explains that the
constitution-making process was con
ceived in a “post-imperial” consciousness
that insisted “on a popularly-grounded
basis of consent which accommodates all
component elements of a society.”19 The
process featured a phased approach that
included comprehensive civic education

about the constitution’s role and the
people’s potential involvement in its cre-
ation. That phase was followed by popular
consultation in which the drafting com-

mission learned the people’s views and
took them into consideration.

While the process emphasized indige
nous participation, international experts
were also involved. The commission
formed a Foreign Advisory Board, chaired
by a law professor from the United States,
to provide advice on the constitutional
experience of other countries.20 In addi
tion, as the commission began work, it
held an international conference in
Eritrea where four international experts
from Ethiopia, Switzerland, Namibia,
and Egypt offered advice on the constitu-
tion and government institutions, human
rights and the rule of law, social and cul
tural issues, governance, and economic
issues.21

Albania.  After the fall of communism,
the people of Albania decided in 1993
that they were ready to begin preparing
and adopting a democratic constitution.
Forty-five years of isolation from the
international community under com
munism, however, placed Albania at a
disadvantage vis-à-vis other countries
engaged in constitution-making at the
time.22 Scarcity of local literature on con-
stitutionalism and a lack of experience
with democratic institutions and human
rights made the participation of foreign
advisers inevitable. Nevertheless, these
foreign advisers adopted a methodology

that reflected respect for the sovereignty
of the local population. Scott Carlson,
one of the advisers who participated in
the process, captured the spirit of that
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methodology that reflected respect for the
sovereignty of the local population.



respect in an article commenting on the
challenges of introducing democratic
models in a previously isolated Albania:

By definition, the introduction of a new

legal system or structure entails challenges. Even

a completely tried and tested system or structure

may fail when introduced into a new environ

ment. The process of legal transplantation is a

delicate one and the host state can reject the

introduction of foreign legal concepts for a

variety of reasons. Legal and political traditions

can serve as both foundations upon which to

graft new structures and obstacles to their

implementation.23

The political turmoil that characterized
the Albanian constitution-making
process underscored the truth of those
words. This unrest included frequent
conflict between political factions, some
of which failed to understand the democ
ratic procedures that were introduced
throughout the process. On a few occa
sions the conflicts resulted in stalemates in
which foreign advisers acted as mediators.
These conflicts also meant that constitu
tion-making proceeded haltingly until
1997, when a three-member team, com-
posed of two Albanian lawyers and one
foreign lawyer, drafted a plan for the
process. This plan, which included
appointing a constitutional commission
and promoting civic education and public
participation, resembled that of Eritrea.24

The participation of foreign advisers
was well organized and structured. In
October 1997, the Administrative Cen-
ter for the Coordination of Assistance
and Public Participation (ACCAPP)
opened under the auspices of the Orga
nization for Security and Cooperation in
Europe (OSCE). The ACCAPP coordi-
nated the work of the “Albanians and the
international community to facilitate

technical assistance, collect and distrib
ute information, provide training, and
organize polls and civic education initia
tives.”25 In addition, the American Bar
Association’s Central East European Law
Initiative and the German aid agency,
Deutsche Gesellschaft für Technische
Zusammenarbeit, jointly sponsored a
symposium addressing the topics of exec-
utive, judicial, and legislative powers.
Finally, the OSCE, the U.S.-based
International Foundation for Election
Systems, the EU, and other international
actors supported civic education in
preparation for the 1998 referendum.26

When the constitutional drafting com-
mission completed its final version, the
Venice Commission of the Council of
Europe reviewed it and stated that “the
draft, in particular the human rights
chapter, is in line with European and
international standards.”27 The Novem
ber 1998 referendum gave final approval
to the constitution.

East Timor. The constitution-mak
ing process in East Timor began in
2000, only months after the UN
assumed administration over the country
in the aftermath of the violence follow
ing the August 1999 referendum.28

Although the constitution-making
process occurred while the United
Nations Transitional Administration in
East Timor (UNTAET) was administer-
ing the country, UNTAET remained
neutral throughout. According to a
report submitted as part of the
USIP/UNDP study of constitution-
making, “during the drafting of the
constitution, UNTAET’s overt policy
was to take a hands-off approach to
ensure that the Constituent Assembly
did not view the UN as interfering in the
creation of the independence constitu-
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tion and to ensure that the public did
not view the constitution as foreign.”29

UNTAET did, however, establish a Sec-
retariat of the Constituent Assembly
whose role was to coordinate the advice
provided by foreign advisers and local
actors. The Secretariat was elected as part
of the constitutional process and pro
vided five foreign advisers, four of whom
were Portuguese and one of whom was
Canadian.30

In addition, the Asia Foundation pro-
vided nine foreign advisers who authored
option papers on constitutional issues
such as customary law, international law,
judicial independence, human rights,
and public participation. The founda
tion also organized a seminar for the
Constituent Assembly to discuss methods
of ensuring public participation
throughout the process, while NDI
offered advice on public participation
and supported civic education exercises.
Virtually all of the foreign advisers,
including the UN High Commissioner
for Human Rights and UNTAET’s Tran-
sitional Administrator, offered advice on
human rights.31

The FRETILIN party, which domi
nated the Constituent Assembly, pro
duced a draft at the beginning of the
process that was largely based on the Por-
tuguese constitution. East Timor had
been a Portuguese colony for more than
four hundred years, and many members
of that party had ties to Portugal. The text
that was ultimately adopted in May 2002
did not vary significantly from the initial
FRETILIN draft, and some members of
the general public criticized the constitu-
tion as being more Portuguese than East
Timorese.32

Conclusions. The review of these cases
supports the following conclusions:

First, in response to resistance to
heavy-handed foreign intervention in
constitution-making, international experts
have adopted a methodology which is
generally collaborative and respectful of
local culture. 

Second, international experts continue
to provide advice on substantive matters,
which commonly include the application
of international human rights norms.
Experts increasingly provide guidance on
the process of constitution-making itself.

Third, there is no monolithic model
that exerts a dominant influence world
wide, and the national origins of the
international experts are as diverse as the
constitutional models they present. 

Fourth, when writing their constitu-
tions, indigenous actors are more likely
to look to models found in their own his
tory than to models that international
experts present to them.

Fifth, the role played by international
experts is increasingly collaborative and
structured, due to efforts sponsored by
multilateral institutions and NGOs that
organize and coordinate the process. 

Sixth, international experts increas-
ingly assist indigenous actors in providing
popular civic education on the constitu
tion and organizing public participation
in the process.

Finally, by assuming a neutral role,
international advisers are often called
upon to act as mediators when indige
nous actors have difficulty reaching
agreement among themselves.

It is difficult to judge the impact of
these developments on the overall success
of the constitution-making process. This
is especially true since, in the context of
this new era of constitution-making, the
success or failure of a constitution is not
likely to be judged by the quantity or qual-
ity of the advice provided by internation
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al experts, but by assessments of the con
stitution’s legitimacy and sustainability. In
addition, criteria such as the level of
public participation and transparency,
which contributed to the perceived suc-
cess of the South African constitution,
will be used to evaluate the constitution-
making process.

These conclusions demonstrate that
the role played by international experts
in the constitution-making process is
less glorious than that suggested in the
myth. Nevertheless, those who play this
role in the era of new constitutionalism

are convinced that it offers the best
strategy for the creation of legitimate,
sustainable constitutions for the twenty-
first century. If their strategy proves
successful, their legacy will be far better
appreciated in the long term than that
of their post-colonial counterparts.
This new spirit of collaboration will
allow foreign advisers to share the glory
with a new set of indigenous founding
fathers that may prove to be as revered
in their own societies as the famous
archetypes of constitutional history in
the United States.
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