
Winter/Spring 2002 [ 3]

Forum
G E O R G E TOWN J O U R NAL O F I N T E R NAT I O NAL AF FAI R S

This Forum marks the end of the fiftieth anniversary of the UN Convention re l a t-

ing to the Status of Refugees. The 1951 Refugee Convention is a product of its time

that has endured for half a century. The horrors of World War II and the Holo-

caust were fresh in the minds of the framers of the convention. Few countries had

opened their doors to the victims of Nazism, leaving millions to perish. In 1951,

displaced persons camps still proliferated across Europe—a harsh reminder of the

continuing legacy of persecution. At the same time, the Communist takeover of

Eastern Europe produced still more refugees who were unable or unwilling to

return to their home countries.
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Although primarily focused on events

in Europe, the 1951 Convention, partic-

ularly as amended by its 1967 Pr o t o c o l ,

established universal principles for the

protection of refugees. The Convention

defines refugees as persons outside of

their home countries who are unwilling

or unable to avail themselves of the pro-

tection of their own governments because

they have a well-founded fear of persecu-

tion on account of race, religion, nation-

ality, political opinion, or membership in

a particular social group. Signatory states

a g ree that they will not return refugees to

countries in which the latter have a well-

founded fear of such persecution (often

re f e r red to as a commitment to non-

r e f o u l e m e n t). The Convention does not

re q u i re states to admit refugees perma-

nently, but it sets out the rights of re f u g e e s

and the responsibilities of states toward

those who are granted asylum. It also

identifies individuals who are not deserv-

ing of protection, relieving states of the

obligation to protect those who have per-

secuted others, have committed particu-

larly serious non-political crimes, or pose

t h reats to their national security.

Although adopted to meet the chal-

lenges of 1951, the Refugee Convention

has proven to be a living instrument for

protection, not least because the situation

it envisioned—people fleeing for their

lives—continues to this day. The causes

and places from which people flee may

differ, but they are no less compelling

than those of fifty years ago. At pre s e n t ,

t h e re are about 15 million refugees under

the mandate of the UN High Commis-

sioner for Refugees (UNHCR), the

international organization re s p o n s i b l e

for assisting and protecting re f u g e e s .

About 7 million persons in their own

c o u n t r i e s — refugee returnees and inter-

nally displaced persons—also come under

the UNHCR mandate, generally because

the UN secretary general or Genera l

Assembly has requested the assistance of

UNHCR. This re p resents a small pro-

portion, however, of the more than 25

million internal refugees, most of whom

receive no protection from the interna-

tional community.

The work of the UNHCR certainly

has not slowed down in its fifty years of

o p e ration. Although initially given only

a three-year mandate and limited finan-

cial re s o u rces, UNHCR has proved

invaluable in responding to what have

become re c u r rent humanitarian crises.

From the Hungarian refugee crisis in

1956 to the various outflows genera t e d

by wars of liberation and surrogate Cold

War conflicts of the 1960s, 1970s, and

1980s, to the horrendous ethnic con-

flicts of the 1990s, UNHCR has offere d

assistance and protection to civilians

fleeing warfare, re p ression, and insta-

bility. The current Afghan crisis is only

the most recent example of the persis-

tence of forced migra t i o n .

These refugee crises present continu-

ing challenges to the international com-

munity, as the four articles in this Fo r u m

describe. Erika Feller, Director of the

UNHCR Department of International

Protection, begins her article by dis-

cussing recent international setbacks that

m a ke protection of refugees all the more

needed but difficult: the terrorist attacks

of September 11; growing displacement

in Afghanistan; continuing violence in

Colombia, Chechnya, and Angola;

b reakdowns in peace processes in the

Middle East; and the exploitation of

human misery by tra f f i c kers of people. It

is in this context that the reticence of

many countries—particularly the wealthy

ones that have long urged compliance

with the convention—to admit asylum
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s e e kers is all the more problematic. Fe l l e r

describes UNHCR’s efforts through the

Global Consultations on International

Protection to re i n v i g o rate support for

the 1951 Convention and strengthen its

implementation. 

Eric Schwartz provides a vivid picture

of the dilemma faced by countries in

adhering to their obligations under the

Convention. He draws on his experience

in the Clinton White House to analyze

U.S. efforts to respond to flows of boat

people fleeing a combination of persecu-

tion and poverty. Applying these lessons

to the post-September 11 world, he urges

p o l i c y m a kers to ensure that refugee pro-

tection remains a key priority as they

confront the threat of terrorism. Fr o m

an African perspective, Khoti Kamanga

also raises the issue of balance between

protection and security. He discusses

legal initiatives taken by East African

states to incorporate the principles of the

Convention into domestic law. Long

known for their generosity toward the

millions of refugees who sought protec-

tion on their territory, Tanzania, Kenya,

and Uganda have responded more cau-

tiously in recent years to increasing num-

bers of asylum seekers and their impact—

real and perceived—on national security. 

Wendy A. Young focuses on a differe n t

but equally important aspect of re f u g e e

crises—how to provide for the physical

and legal protection of refugee women

and children. These two groups account

for about 80 percent of the world’s dis-

placed population. In keeping with the

times in which it was written, the

Refugee Convention does not explicitly

re f e rence gender or age in defining the

reasons that refugees may be persecuted,

nor does it lay out mechanisms to pro-

vide for the physical security of vulnera-

ble populations. As Young describes,

new guidelines and policies have been

adopted—although not always imple-

mented—that fulfill the spirit of the

Convention and help promote protec-

tion of refugee women and children. 

I purposefully stated that this Fo r u m

marks—not celebrates—the anniversary of

the Refugee Convention. Despite

p r o g ress during the past fifty years in

protecting and assisting refugees, there

continue to be far too many unprotected

displaced persons in the world to find

cause for celebration. Refugee protec-

tion re q u i res renewed commitment not

only to humane treatment of those

f o rced to flee their homes, but also to

new initiatives that address the causes of

such flight and provide durable solutions

for the displaced. It is hoped that this

Forum will stimulate new thinking and

new approaches to what has been an

enduring humanitarian problem.

Susan Martin is Director of the Georgetown Institute

for the Study of International Migration (ISIM), and

served as Executive Director of the U.S. Commission

on Immigration Reform and Director of Po l i c y

R e s e a rch and Pr o g rams at the Refugee Policy Group. 
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The year 2001 saw significant international setbacks. The

world watched the events of September 11 in New York and

Washington with disbelieving horror. The humanitarian situ-

ation inside and around Afghanistan has noticeably worsened.

Peace processes in East and West Africa and the Middle East

have broken down, and settlement efforts from the We s t e r n

S a h a ra to the Balkans have been obstructed. Violence grinds

on in Colombia, Angola, and Chechnya. Trafficking and

smuggling of people for gain have proliferated, leading to an

exponential increase this year in the exploitation of human

misfortune. The list is soberingly long. This is the context in

which we commemorate the fiftieth anniversary of the 1951 UN

Convention relating to the Status of Refugees.

In one form or another, human displacement is a feature of

each of these developments. The figure for refugees and inter-

nal displacement invoking the mandate of UNHCR remains at

22 million. In the face of this, the humanitarian, human

rights, and people-oriented rationales for the 1951 Conven-

tion are as strong as ever. The anniversary offers a timely

opportunity to focus on the Convention, the role it curre n t l y

plays, the challenges it faces, and the extent of its implementa-

tion. On the whole, the Convention has proved its re s i l i e n c e ;

its non-political character has been instrumental in enabling

it to operate in today’s often highly-politicized context, and

o v e rall, respect for the Convention remains strong. That



being said, it is also clear that implemen-

tation across the spectrum of the Con-

v e n t i o n’s provisions is inconsistent and

encounters many obstacles.

Obstacles to the Refugee Con-
vention. A number of obstacles to the

Convention are operational in nature .

The sheer size of many refugee outflows

can make individual identification of

refugee status and the rights envisaged in

the Convention purely impractical, at

least in the first instance. Mixed popula-

tion flows do not always lend themselves to

management completely within the Con-

vention framework. The daunting task of

c reating a measure of physical security for

refugees, as well as for the humanitarian

staff that protects and assists them, can in

p ractice become the overriding protec-

tion objective, necessarily rendering

long-term other aspects of protection

envisaged in the Convention. Militarized

camps are of particular concern since they

endanger the security and lives of their

inhabitants and the surrounding com-

munities. Responsibility for separa t i n g ,

disarming, and interning armed ele-

ments, and taking other measures to neu-

t ralize them, lies outside the scope of the

Convention. The physical and social vul-

n e rabilities of women, children, and

elderly refugees have become a particular

protection preoccupation as well. 

Physical security is the most visible of

the protection problems confronting

refugees. Nonetheless, it cannot be

d i v o rced from the more structural and

legal aspects of refugee protection, which

the 1951 Convention more dire c t l y

a d d resses. Physical and legal security go

hand in hand. Without laws in place, or

at least a guiding framework of principles

or benchmarks within which re f u g e e

problems should be addressed, physical

protection may well prove a distant, elu-

sive objective. For this reason, UN H C R

pursues activities directed at promoting

both physical and legal protection, where

possible, in tandem. 

S tructural and Legal Challenges .
A number of structural and legal chal-

lenges confront the application of the

C o n v e n t i o n .

First, the “integrationist” approach

t a ken to the Convention’s application has

given birth to systems that, in some

countries, are not well enough attuned to

mass refugee arrivals, or even to process-

ing large numbers of individual asylum-

s e e kers. The length and cost of many

state procedures for granting refugee sta-

tus has led some governments to question

the utility of the Refugee Convention.

The fault here lies not with the Conven-

tion itself; the Convention does not pre-

scribe the procedures for its own applica-

tion. It is also carefully framed to define

minimum standards without imposing

obligations exceeding those that states

can reasonably be expected to assume. 

Second, defining who qualifies for

protection poses problems. There is

some discrepancy between Convention

refugees for whom states have explicitly

accepted responsibility and the broader

class of persons within UNHCR’s com-

petence. A consensus needs to be

reached on such issues as whether or not

the victims of violence and persecution

by non-state actors are entitled to pro-

tection as refugees, and whether the

notion of persecution can be re a s o n a b l y

extended to protect women from gen-

d e r - related violence. Among states, a

g e n e ral understanding of definitions

and responsibilities is necessary in ord e r

to introduce greater certainty of and

accountability for protection.
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Next, the changed displacement envi-

ronment also contributes to problems

not always fitting with the Convention

f ramework. Flexibility in the Conven-

t i o n’s application is called for anyway,

consistent with its purpose and its intent.

Going beyond this, however, it is clear

that the Convention does not cover all

protection needs and has to be buttre s s e d

through the further development not

only of international legal tools, but also

of practical response possibilities.

Fu r t h e r m o re, while there is a genera l

understanding that more equitable bur-

den- and responsibility-sharing among

states would improve the political climate

and asylum possibilities for refugees, in

p ractice responsibilities are not well

s h a red, and there is no system in place

that effectively operates to ensure this.

Thus, the incentives for burd e n - s h i f t-

ing, rather than burden-sharing, are

m o re commonplace. The Convention is

not specific on how burdens can best be

s h a red, even though burd e n - s h a r i n g

underpins its effective implementation. 

M o reover, at the international level

t h e re are complementary forms of pro-

tection—most notably human rights

instruments—that strengthen the pro-

tection available to those meriting it,

but also occasionally grant protection to

those who do not. Unintentionally, this

has left questions hanging over the

institution of asylum, with public confi-

dence eroded when persons who are

clearly not entitled to refugee protec-

tion are nevertheless allowed to stay for

human rights re a s o n s .

Recent Roadblocks. This last point

has a particular resonance in light of

recent events. The 1951 Convention does

not extend protection to those who have

committed particularly serious offenses.

The prohibition on r e f o u l e m e n t is lifted

w h e re persons are a danger to national

security or where they are convicted of a

particularly serious crime. In the event

that human rights provisions in other

international instruments come into play

to prevent return, this has no effect on the

proper working of the 1951 Convention.

The excluded still remain excluded, with-

out any benefits of refugee status. The

Convention, if properly applied, should

not offer safe haven to criminals. Never-

theless, a number of states are curre n t l y

examining additional security safeguard s

to build into procedures for determining

refugee status so as to strengthen the

g u a rantees offered by the exclusion provi-

sions. UNHCR’s hope is that any addi-

tional security-based procedural safe-

g u a rds will strike a proper balance with

the refugee protection principles at stake. 

It is unfortunate that the trend toward

criminalization of asylum seekers and

refugees seems to be on the rise. While

t h e re are certainly some people in both

categories who have been associated with

serious crime, this does not mean that

the majority should be damned by associ-

ation with the few. Increasingly, asylum

s e e kers are having a difficult time access-

ing procedures and overcoming pre-

sumptions about the validity of their

claims in several states. These problems

stem from their ethnicity or their mode
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of arrival. Simply because people arrived

illegally does not delegitimize their

claim. Sharing a certain ethnic or re l i-

gious background with those who may

have committed grave crimes does not

mean that one is a criminal and should

be excluded. UNHCR endorses multilat-

e ral efforts to root out and effectively

combat international terrorism. At the

same time, resolute leadership is called

for to de-dramatize and de-politicize the

essentially humanitarian challenge of

protecting refugees and to promote bet-

ter understanding of refugees and their

right to seek asylum. 

Just like protection for those seeking

asylum, solutions for refugees also

should not be made victims of September

11. Refugee resettlement should not be

put in jeopardy. UNHCR has been con-

cerned about a disinclination on the part

of some resettlement countries to main-

tain their programs at promised levels—

particularly for certain ethnic groups.

Resettlement remains imperative, not

least in the context of the Afghan re f u g e e

situation. Continued support for re s e t-

tlement is crucial. For its part, UN H C R

is maintaining its efforts to diversify the

number of resettlement countries and

s t rengthen its programs, from emer-

gency processing to more systematic and

e l a b o rate use of resettlement to cre a t e

d u rable solutions for refugees. 

B ack to the Refugee Convention .
T h e re are too many myths about what the

Refugee Convention is and what it is not.

For UNHCR, the Convention is where

refugee protection starts. It serves,

together with its Protocol, as the most

c o m p rehensive instrument at the inter-

national level to safeguard the funda-

mental rights of refugees and re g u l a t e

their status in countries of asylum. It is

no more and certainly no less. It is not a

m i g ration-control instrument. It is not a

bill of rights and there f o re does not lay

out rights and responsibilities without

their proper limits. It does not provide a

safe haven for terrorists. Moreover, it is

not about additional burdens for states.

R e g a rding the increasingly automatic

equation of “refugees” with “burdens,” it

is true that there are costs associated with

hosting refugee populations, particularly

for protracted periods in less-developed

countries. But refugees do eventually go

home. In cases where they do not, many

refugees have proved a distinct advantage

for receiving communities. History is

replete with examples of refugees bringing

skills that contribute to the societies and

national economies receiving them. A

t o o - ready equation of refugees with bur-

dens is not only misguided, but signifi-

cantly distorts perceptions of the re f u g e e

problem and the needs to be addre s s e d .

In a refugee situation, the primary need

to address is the human predicament of

the refugee. The burdens that re f u g e e

flows may create demand sensitivity and

an international response—as indeed the

1951 Convention recognizes—but they

cannot be allowed to obscure the fact that

refugees present a humanitarian and

human rights responsibility, not a burd e n

to be kept at bay.
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A desire to return the Convention to

its proper context and to promote a bet-

ter understanding of its strengths, its lim-

itations, and its potential motivated the

UNHCR to convene the Global Consul-

tations on International Protection this

past year. Refugee voices were also heard

at the two important refugee forums host-

ed in Paris and Rouen, France. UN H C R

is grateful for the support the Consulta-

tions have received across the board ,

including most recently at a meeting of

the Commissioners for Refugees from

the South African Development Com-

munity countries. The first ever meeting

of the SADC Commissioners took place

on September 20 and 21, 2001, in a

region that has 1.3 million refugees and

nearly 4 million internally displaced per-

sons (IDPs). The SADC Commissioners’

endorsement of the Global Consultations

process, with an undertaking by the coun-

tries re p resented to participate at the

upcoming Ministerial Meeting in

December 2001, was most welcome.

At this Ministerial Meeting of State

Parties, scheduled for December 12 and

13 of 2001, a Declaration will be adopt-

ed that reaffirms the centrality of the 1951

Convention and its Protocol in the

international protection regime. It also

emphasizes the importance of the com-

mitment of states to proper and princi-

pled implementation of the Convention.

The Declaration builds upon widespre a d

endorsement of the Convention and

s t rengthened implementation through-

out the anniversary year in many fora .

They include the Inter-Pa r l i a m e n t a r y

Union Council in Havana, the Organi-

zation of African Unity (OAU) Heads of

State and Government Summit in Lusa-

ka, the Organization of American States

( OAS) General Assembly in Costa Rica,

the European Union (EU) in Brussels in

2001, the Parliamentary Assembly of the

Council of Europe in Strasbourg, and

through the revised Bangkok Pr i n c i p l e s

adopted by the Asian-African Legal

Consultative Committee (AALCC) in its

annual meeting in New Delhi. 

Many ideas for strengthening imple-

mentation were put on the table at these

meetings. They range from a more re g u-

larized system of reporting and periodic

meetings of state parties to review imple-

mentation, to harmonized re g i o n a l

processes for application of the Conven-

tion provisions. Improved monitoring

and more active support for the

UNHCR’s supervisory role under Article

35 of the Convention are fundamental to

improved implementation. A number of

ideas were also presented during the

Global Consultations Expert Round-

table, which was held in Cambridge in

July 2001. Promoting a more creative use

of the Executive Committee forum was

one of them. Overall, the challenge is to

find ways to strengthen implementation

that add to, rather than dilute, the pri-

macy of the voice and authority of the UN

High Commissioner for Refugees, in

pursuance of the mandate that attaches to

this office and that Article 35 of the

Convention re i n f o rces. 

T he Future of the Refugee
Regime. Clearly, there are challenges

to the overall regime that call for ways to

supplement the protection it offers. The

Global Consultations process continues

to be a source of ideas in this re g a rd. At

the end of the process, which is curre n t-

ly scheduled for the middle of 2002,

UNHCR intends to bring together the

proposals that the Consultations have

g e n e rated into what has already been

labeled an “Agenda for Protection.” The

Agenda should serve as a guide to action
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for UNHCR and an inspiration for

states, NGOs, and other protection part-

ners in setting certain objectives for the

years ahead. The responsibility for fol-

lowing up on the Agenda will be share d .

It cannot bind the hands of anyone. Ele-

ments of this Protection Agenda will be

available to the Ministerial Meeting.

The Global Consultations is a process

with specific objectives and outcomes in

mind. Reaffirmation of state support for

the 1951 Convention as well as a clear

commitment to its strengthened imple-

mentation will be one important out-

come of the process. An update of the

UNHCR Handbook on Procedures and Criteria for

Determining Refugee Status will be a product of

the expert roundtables; this should con-

tribute to a better understanding and

application of the Convention’s terms. As

regards the Agenda for Protection,

implementation of the follow-up activi-

ties will take time, and will have to be pro-

g rammed in a staged, possibly multi-year

manner. Ultimately, the Global Consul-

tations process has been motivated by the

goal of furthering refugee protection,

p redicated on the realization that it is ever

m o re a global concern. International

refugee protection has been accepted as a

common trust. Responsibility for such a

trust must be shared by many, or it will be

borne by no one.

Editor’s Note: The text is a modified excerpt of the

a d d ress made by Ms. Erika Feller, Director of the

Department of International Protection, to the Fi f t y -

second Session of the Executive Committee of the

High Commissioner’s Pr o g ram, October 2001.
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From the outset of the Clinton administration, senior offi-

cials struggled with how to respond to flows of boat people

fleeing persecution and poverty and seeking refuge and re s e t-

tlement in the United States. Whether involving Haitians,

Cubans, or Chinese, the issue forced the Clinton adminis-

t ration to consider whether it would implement, close to

home, the very policies of refugee protection that U.S.

a d m i n i s t rations had urged upon other nations for years. Fo r

example, the United States had long encouraged governments

of Southeast Asia not to deny entry to Vietnamese boat peo-

ple. Yet, when refugee influxes threatened U.S. borders, was

the United States pre p a red to offer the same protection that

it advocated? An examination of the Clinton administra t i o n’ s

responses to four cases of irregular migration yields impor-

tant answers, as well as lessons for policymakers concerned

about effectively managing the tensions between the impera-

tives of refugee protection and law enforcement.  

While they had initiated planning for a new approach on

Haiti, national security specialists advising then-Governor

Clinton during the 1992 campaign had focused largely on

issues of “high policy,” such as the conflict in the Balkans and

the future of NATO. They never expected they would have to



become experts on shipboard scre e n i n g

of refugee applicants, construction of

safe-haven camps in the Caribbean, or

t ransforming the U.S. military facility at

Guantanamo Bay from a naval base into a

refugee camp. Such issues, however,

quickly became major concerns for

Washington. Initially, the greatest atten-

tion was focused on Haiti.

L essons from Haitian Migration .
In Haiti, migration pre s s u res were fueled

by both the re p ression of a military re g i m e

and dire economic conditions. The first

Bush administration (1989–93) had

d e m o n s t rated that Haitian migra t i o n

could be controlled even in the absence of

political reform on the island. While the

Bush administration had opposed the

military coup against President Aristide in

1991 and urged the re s t o ration of democ-

racy, removal of the military regime was

not a major foreign-policy priority for

President Bush. In the absence of a win-

ning strategy to establish a democra t i c

government in Haiti, a critical question

was how to prevent large-scale emigra t i o n

by boats. The answer was Executive Ord e r

12807, also known as the “Kenneb-

unkport Order,” issued on May 24, 1992.

The Order provided the legal basis to end

s c reening for interdicted Haitians, and

the Bush administration instituted the

controversial practice of direct return of

asylum seekers to Haiti. The Bush migra-

tion policy was condemned by candidate

Bill Clinton, who vowed to reverse the

policy and augment efforts to promote the

reestablishment of the democra t i c a l l y -

elected government of Haiti.  

On January 5, 1993, Pre s i d e n t - e l e c t

C l i n t o n’s national security advisers gath-

e red in Little Rock to determine how to

t ranslate these campaign commitments

into policy. Participants included the

p resident-elect and Vice Pre s i d e n t - e l e c t

Al Gore, as well as advisers who would

shortly become secretary of state (Wa r re n

Christopher), secretary of defense (Les

Aspin), national security adviser (Antho-

ny Lake), deputy national security advis-

er (Samuel Berger), and administrator of

the Agency for International Develop-

ment (Brian Atwood). While the meet-

ing, which the author also attended, end-

ed with a commitment to promote the

return of President Aristide, the conclu-

sion on refugee policy was more ambigu-

ous. Participants were sobered by analyses

indicating that expectations in Haiti

about a loosening of U.S. migration pol-

icy were running very high, and that a

quick alteration of policy risked a pre s i-

dential inauguration accompanied by

massive boat departures from Haiti. In

addition to the law-enforcement and

political challenges of such potential out-

flows, the president’s advisers were con-

cerned by the possible loss of lives that

could result from boat journeys in

unseaworthy vessels.

Even strong proponents of a more lib-

e ral migration policy had accepted that a

change would not be immediate, and the

Little Rock meeting ended with a deci-

sion to sustain the practice of dire c t

return “for the time being,” but without

any clear indication of how long that

would be. Although the pre s i d e n t - e l e c t

d i rected that pre p a rations be made to

accommodate a change in migration pol-

icy over time (such as by stocking up the

Guantanamo Bay Naval Station with sup-

plies and making contact with other gov-

ernments to request they provide re f u g e

to Haitians), the administra t i o n’s prima-

ry focus was the political situation inside

Haiti. And while the administra t i o n

made serious efforts to enhance U.S.

resettlement opportunities for Haitians
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through authorized programs, the U.S.

policy of direct return of interdicted boat

people remained in effect.
1

In early 1994, the political situation in

Haiti remained unchanged and there were

i n c reasing calls from African-American

leaders, among others, for a new U.S.

government approach. The administra-

tion conducted a policy review, and on

May 8, 1994, the president announced

new political initiatives, including a tight-

ened sanctions regime. The administra-

tion also named former congre s s m a n

William Gray as special adviser on Haiti.

G ray, a prominent African-American

who played an important role in anti-

apartheid efforts in Congress during the

1980s, brought great energy to U.S.

efforts on Haiti, and his appointment sig-

naled heightened U.S. resolve. The new

a d m i n i s t ration initiatives also set the stage

for the later U.S. threat to remove the

military regime by force. 

Given what the president chara c t e r i z e d

as the declining human-rights situation

in Haiti, as well as the need to build

domestic political support for the

a d m i n i s t ra t i o n’s new approach, the May

8 announcement also included a change

in policy on refugee-processing proce-

d u res. In particular, the pre s i d e n t

announced that Haitians departing Haiti

by boat would no longer be re t u r n e d

d i rectly, but would be interviewed to

determine whether or not they merited

protection due to fear of persecution. If

so, they would be provided refuge outside

of Haiti. If not, they would be re t u r n e d .
2

The administration could neither

s e c u re nor quickly implement sufficient

commitments from other governments

in the region to provide safe haven or

resettlement for Haitian refugees, and

the administra t i o n’s initial disinclination

to use the Guantanamo Bay Naval Station

to hold asylum seekers left U.S. officials

with two options in implementing the

new policy: bring asylum seekers into the

United States or screen them on ships.
3

Fearful that the former option would

empty Haiti of much of its population,

the administration chose the latter

course. Even so, outflows quickly out-

stripped U.S. capacity to screen and

return non-refugees, and the adminis-

t ration subsequently did adopt a safe-

haven policy, in which all boat people

w e re given temporary refuge at Guan-

tanamo, but were not considered for

resettlement during the crisis. 

This major shift in migration policy

had been strongly recommended by spe-

cialists at both the State Department and

the Department of Justice. They argued

that a safe-haven policy would provide

g reater protection for those who needed

it, because nobody would be returned to

Haiti against his or her will during the

political crisis on the island. At the same

time, the specialists contended that by

eliminating the prospect of re s e t t l e m e n t ,

a safe-haven policy would diminish

incentives for boat departures for those

who were leaving for primarily economic

reasons. In other words, only those truly

in fear of political persecution would

leave if protection did not equate to

resettlement in the United States. 

At the senior level within the White

House, there was skepticism that the sug-

gested approach (with its elimination of

s c reening and return of non-re f u g e e s )

would stem the outflows from Haiti, but

in deference to the specialists, a decision

was made to adopt the proposal. Ulti-

mately, the specialists were proven cor-

rect; the modification, and the elimina-

tion of the possibility of immediate re s e t-

tlement in the United States, accom-

plished the dual objectives of ending
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large-scale outflows and sustaining basic

protection. When the political crisis in

Haiti abated, the majority of those who

had been at Guantanamo returned vol-

untarily to Haiti. The administra t i o n

then undertook a screening procedure at

Guantanamo for the relatively small

numbers who were not pre p a red to

return to Haiti voluntarily. 

The U.S. experience in Haiti offers

s e v e ral critically important lessons on

m i g rations that result from poverty and

re p ression. 

First, so-called “pull factors”—the

policies of re f u g e e - receiving countries—

a re critical determinants of the behavior

of those contemplating boat departure

from countries mired in both poverty

and re p ression. This point was demon-

s t rated most graphically by the large

reduction in outflows after Pre s i d e n t

Bush instituted direct return in 1992.

( To put it bluntly: if you cannot get out,

you will almost certainly stop trying.) In

the same way, the Clinton administra-

t i o n’s decision to continue to provide

protection through a safe haven at Guan-

tanamo broke the link between protec-

tion and resettlement, and reduced boat

d e p a r t u res to a trickle.

A second and related lesson is that it

seems morally and politically acceptable

to break the protection-re s e t t l e m e n t

link in migration emergencies. When

the United States did so in Haiti, it dis-

c o v e red that a little bit of protection goes

a long way. In fact, rather than criticiz-

ing the U.S. government for suspending

the resettlement option, the non-gov-

ernmental community was supportive of

a safe-haven policy. 

T h i rd, if a government must break the

link between protection and re s e t t l e m e n t ,

it ought to ensure that, when the situation

in the country of origin is stabilized, those

who fear return will have their claims

h e a rd. With thousands of U.S. troops

essentially occupying Haiti, it was far from

easy in late 1994 to convince senior U.S.

officials that those Haitians refusing to

return home were entitled to a case re v i e w

b e f o re being returned involuntarily. Pr o-

tection advocates within the administra-

tion prevailed, however, and the Immi-

g ration and Naturalization Service con-

ducted a screening process. Although the

United Nations High Commissioner for

Refugees objected to the specific proce-

dures that the U.S. government

employed, the case reviews did vindicate

the basic principle that individuals claim-

ing a fear of persecution ought to have

their claims assessed. 

Fourth, addressing underlying politi-

cal issues can play a critical role in avoid-

ing migration crises. This is true for at

least two reasons. Most obviously,

enhancing the human-rights climate in

countries makes remaining a more feasi-

ble option for those who might other-

wise feel compelled to leave. In addition,

taking measures to foster a new political

environment diminishes the like l i h o o d

of political controversy surrounding

decisions to return asylum seekers to

their countries of origin. (However, giv-

en the failure to implement long-term

economic and political development

s t rategies in Haiti, the large-scale re t u r n

of Haitian boat people at this point

might well provoke controversy.)

L essons from Cub an Migration .
In the summer of 1994, in the midst of

the Haitian crisis, the Clinton adminis-

t ration confronted a second significant

i r re g u l a r - m i g ration challenge from the

Caribbean. This one involved Cuban

boat people. At that time, and in the

context of severe economic hardship and
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i n c reased efforts by Cubans to depart by

boat, Fidel Castro harshly criticized what

he claimed were inadequate U.S. efforts

to stem boat hijacking. Castro made it

clear that he would no longer deter

efforts by Cubans to leave by boat; such

d e p a r t u res escalated throughout August

with thousands leaving each week.
4

In late August, the magnitude of the

outflow compelled the administration to

m a ke the difficult political decision to

end the long-standing U.S. policy to

permit entry into the United States of all

Cubans rescued at sea by the U.S. Coast

G u a rd. From that point on, interd i c t e d

Cubans were diverted by the Coast Guard

to a safe haven at Guantanamo Bay

(though some were later moved to Pa n a-

ma), where the U.S. Department of

Defense was rapidly preparing to house

many tens of thousands of Cubans. 

At about the same time, the Clinton

a d m i n i s t ration entered negotiations with

the government of Cuba on an agre e-

ment, which was reached in September

1994 and was designed to bring about

safe, legal, and orderly migration. Under

this arrangement, the United States

a g reed to legal migration of 20,000

Cubans each year. In return, Castro

a g reed to discourage irregular departure s

from Cuba. Pursuant to a May 1995 fol-

low-up agreement, the United States

began to return Cubans interdicted at

sea, and the government of Cuba com-

mitted itself to re i n t e g rating re t u r n e e s .

The government of Cuba also agreed not

to take action against returnees due to

their attempt to leave Cuba by boat.
5

These agreements still left open the ques-

tion of just how the United States would

deal with refugee claims made by Cubans

i n t e rdicted at sea. After consultation with

the United Nations High Commissioner

for Refugees (UNHCR), the United

States instituted a ship-board scre e n i n g

p r o c e d u re for interdicted Cubans in

which those with credible claims to

refugee status were to be taken to Guan-

tanamo for interviews. Those deemed

“ refugees” would be neither returned to

Cuba nor resettled in the United States,

but resettled in third countries—an

option chosen due to fears that a U.S.

resettlement plan for boat people from

Cuba would encourage large-scale

d e p a r t u res from the island.

Many of the lessons surrounding the

mixed migration from Cuba were similar

to those learned in Haiti, but some were

new as well.

First, U.S. officials learned that ending

a form of pre f e rential immigration tre a t-

ment was politically sustainable even when

dealing with a strong domestic political

constituency. Cuban-Americans have

t raditionally supported the right of entry

of all Cuban boat people. At the same

time, many Cuban-Americans in Florida

s h a red the concerns of other Floridians

about mass migration and the re s u l t i n g

s t resses on social services and law enforc e-

ment. Moreover, some members of both

C o n g ress and the broader public ques-

tioned the fairness of pre f e rential tre a t-

ment for Cuban asylum-seekers. 

Second, the administration learned

that cooperation with governments of
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countries of origin can be a critical ele-

ment in an overall effort to re g u l a r i z e

m i g ra t i o n .
6

When dealing with a

refugee-producing country, this can

raise very tricky protection issues. In

terms of preventing large-scale loss of

life at sea and avoiding mass influxes of

asylum seekers, re f u g e e - receiving coun-

tries have a strong interest in encoura g-

ing source countries to crack down on

m i g rant smuggling and discourage irre g-

ular departure. In urging authoritarian

governments to implement such efforts,

however, re f u g e e - receiving countries

risk being complicit in denial of the right

to seek asylum for those fearing persecu-

tion. Part of the answer is for countries

of origin to end political controls on

legal exit, and for re f u g e e - re c e i v i n g

countries to expand refugee re s e t t l e m e n t

opportunities for those who are victims

of human-rights violations. In the end,

t h e re is no simple resolution to this very

difficult dilemma—a dilemma that the

U.S. government also confronted in the

context of China.

Lessons from Chinese Migra-
tion. For the Clinton administra t i o n ,

the issue of irregular boat migra t i o n

from China first arose in early 1993

when U.S. law-enforcement officials

detected several ships carrying large

numbers of Chinese who were hidden on

the vessels. The ships appeared to be

moving toward the United States. In

some instances, they were interdicted far

from U.S. shores—such as in the case of

the merchant vessel The Eastwood, a ship

that the U.S. Coast Guard encountere d

in the Pacific and then transported to the

Marshall Islands. In other cases, the ships

managed to enter U.S. waters.
7

C o m p a red to the magnitude of U.S.-

Mexico border crossings, the numbers

involved in these alien-smuggling inci-

dents were small, but they were met with

significant media attention and public

visibility. The accounts of abuse connect-

ed with these operations were chilling.

M i g rants and their families re p o r t e d l y

pledged as much as $30,000 per person

to criminal syndicates, and those who

arrived in the United States were forced to

pay off these debts in indentured labor.
8

After reviewing the issue at a special

White House meeting on June 11, 1993,

the president issued Presidential Decision

D i rective 9 (PDD 9) on Alien Smuggling.

PDD 9 committed the United States to:

first, strengthening U.S.-based law

e n f o rcement against smugglers; second,

combating smuggling operations at their

s o u rce, by working more closely with

s o u rce nations, enhancing intelligence

collection efforts, and promoting more

rigorous standards for the flagging of

ships and safety of life at sea; third, work-

ing with other governments to interd i c t

and re d i rect smuggling ships in tra n s i t ;

and finally, modifying procedures re l a t e d

to the processing of asylum claims and

return of non-refugees who smuggled

into the United States.

The Chinese alien-smuggling inci-

dents provide insight into the re l a t i o n-

ships between law enforcement, immigra-

tion control, human rights, and protec-

tion. On the one hand, U.S. administra-

tions had historically pressed the Chinese

to permit freedom of movement and

emigration. Moreover, the Clinton

a d m i n i s t ration was concerned about the

fate of returnees to China and had

u n d e r t a ken serious efforts to obtain

information about those who had been

returned from the Marshall Islands in the

1993 E a s t w o o d incident. On the other

hand, pursuant to the policies of PDD 9,

a d m i n i s t ration officials were pressing the
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Chinese to undertake greater efforts to

stem smuggling at the source, and to agre e

quickly to repatriation of their nationals. 

Because these conflicting objectives

w e re both valid, a significant lesson from

the Clinton administra t i o n’s experience

with alien smuggling is the importance of

policy coordination and integra t i o n .

Effective action to deal with complex

m i g ration issues must be multifaceted.

Tension between various policy goals is

inevitable, but the key is to ensure that all

b u re a u c ratic actors, including personnel

responsible for law enforcement, human

rights, migration, and state and local gov-

ernance, have a seat at the policy table, so

that government agencies are not acting at

cross purposes. For protection advocates,

such policy integration should be a ke y

objective, as it is often protection equities

that are at greatest risk in migration crises.

Another lesson from the alien-smug-

gling incidents is the importance of

effective management of public affairs.

L a n d - b o rder migration presents far

g reater policy challenges to U.S. officials

than smuggling by ships. Yet the images

of Chinese nationals wading to shore

w e re highly compelling and of consider-

able interest to the media, Congress, and

the American public. The challenge for

p o l i c y m a kers was twofold: first, to

d e m o n s t rate to the public a capacity to

c rack down on the criminality re p re s e n t-

ed by the alien-smuggling enterprise,

and second, to ensure that the threat was

seen as a challenge and not a crisis. The

a d m i n i s t ra t i o n’s policy was more success-

ful in addressing the first part of this

challenge than the second.

L essons from Vietnamese
Migration. The Clinton administra-

t i o n’s experience with asylum seeke r s

from Vietnam also presents lessons on the

issue of return in the context of mixed

m i g rations. The lessons here are re l a t e d

but distinct from those in the prior cases,

because Vietnamese boat people did not

seek direct entry to the United States, but

rather sought first to reach other Asian

countries by boat, in the hope of subse-

quent transit to the United States. 

In 1995 especially, the Clinton

a d m i n i s t ration considered the situation

of tens of thousands of Vietnamese asy-

l u m - s e e kers who were living in re f u g e e

camps in Southeast Asia and had been

deemed not to merit protection, but

w e re refusing to return voluntarily to

Vietnam. Many had ties to the United

States and claimed to have been unfair-

ly denied refugee status. Both the Unit-

ed States and governments in the re g i o n

w e re reluctant to permit direct U.S.

resettlement. The position of the Unit-

ed States (as well as the view of

UNHCR) was that the UN H C R - s u p e r-

vised refugee-determination proce-

d u res that resulted in denial of re f u g e e

status for these claimants had, on bal-

ance, been fair. Moreover, there was

c o n s i d e rable concern that direct re s e t-

tlement to the United States of the

“ s c reened out” asylum-seekers might

stimulate further boat departures from
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Vietnam, and would be strongly re s i s t-

ed by the governments in Asia that were

hosting the refugees. 

Nonetheless, several NGOs, mem-

bers of Congress, and Clinton adminis-

t ration officials believed that some

review of the cases was merited. They

argued that flaws in the scre e n i n g

process were not trivial, and that the

historical associations between many of

the denied asylum-seekers and the

United States justified such re c o n s i d e r-

ation. In Congress, there were propos-

als for re - s c reening of denied asylum-

s e e kers by U.S. immigration officials,

and direct U.S. resettlement from the

countries in Southeast Asia. Such pro-

posals, especially if reflected in legisla-

tion, risked creating expectations and

u n rest in the refugee camps. Thus, the

a d m i n i s t ration adopted a plan, based on

an NGO proposal, in which scre e n e d -

out Vietnamese who returned to Vi e t-

nam from first asylum camps in Asia

would be given the chance to interview

for U.S. refugee resettlement a f t e r t h e i r

return to Vi e t n a m .
9

After two years of

negotiations, Vietnam and the United

States ultimately agreed on terms in

1997. The program resulted in the

resettlement of many thousands of boat

people who would have otherwise been

denied this option. As importantly, it

helped to diminish resistance to re t u r n

and may have also helped to prevent vio-

lence in the return process for the many

thousands who did go back to Vi e t n a m .

While this precise model is not like l y

to be replicated, the arrangement is a

useful reminder of the need for cre a t i v i-

ty in the development of plans to

e n c o u rage voluntary return. Such cre-

ativity is necessary not only in the case of

asylum seekers denied permanent re s e t-

tlement, but also for other non-citizens

who are in receiving countries but whose

p resence is not permanently authorized.

These include temporary workers as well

as those who have fled political violence

and have been granted temporary pro-

tection in the host country.

M eeting the Challenge of
Irregular Boat Migration. T h e

policy responses to these four cases sug-

gest that the Clinton administration was

both aware and responsive to the human

rights of asylum seekers in the cases of

mixed boat migration. At the same time,

its re c o rd was far from perfect, as law-

e n f o rcement and migration control did

at times trump basic protection con-

cerns. Perhaps more importantly, these

examples offer some general lessons for

f u t u re U.S. administrations. The lessons

a re likely to be relevant re g a rdless of the

policy or tactical adjustments in U.S.

i m m i g ration policy after the tragic events

of September 11. 

• Promote international cooperation and multilat-

eral efforts on irregular migration issues.

Attempts to address irregular migra-

tion challenges will only be successful

through enhanced international coop-

e ration. For example, the Clinton

a d m i n i s t ration undertook a range of

[2 0 ]   Georgetown Journal of International Affairs 

P R ACTICING AT HOME W H AT WE PREACH AB R OAD

New threats justify new multilatera l

legal tools.



national measures on alien smuggling

and trafficking. But it very quickly

became apparent that unilateral efforts

a re only one component of an overa l l

effort to address criminal activity re l a t-

ing to migration. Governments must

work together to enhance intelligence

sharing and cooperation, as well as coor-

dination on the range of issues re l a t i n g

to law enforcement. Also, as suggested in

the discussions of Cuba and China,

enhanced dialogue and cooperation with

refugee-producing countries—taking

into account the delicacy inherent in

that effort—must also be part of the

equation. If immigra n t - receiving gov-

ernments are to expect good working

relationships with source countries on

issues such as border management and

alien smuggling, they may also have to

d e m o n s t rate a willingness to consider

i m m i g ration policies that take special

account of developmental and humani-

tarian concerns in countries of origin.

The events of September 11 further

u n d e r s c o re the importance of common

international efforts in this area. 

Finally, new threats justify new multi-

l a t e ral legal tools. One example is the UN

Convention against Transnational Orga-

nized Crime and, in particular, its pro-

tocols relating to migrant smuggling, and

t rafficking in persons. These re p re s e n t

important steps in establishing more

effective measures for collective action;

they will help law-enforcement agencies

e n s u re that criminals do not fall through

the cracks of the international system in a

globalized world. 

• Creatively seek to integrate protection and enforce-

m e n t .

Serious efforts to craft enforc e m e n t

m e a s u res that also promote refugee pro-

tection are not only appropriate in

humanitarian terms, but also help to

e n s u re that key migration constituencies

(including non-governmental organiza-

tions) will not oppose enforc e m e n t .

A d d ressing the dual objectives of protec-

tion and enforcement is an important

theme of the cases cited at the outset of

this paper. One example of this thinking

is reflected in the United States Vi c t i m s

of Trafficking and Violence Pr o t e c t i o n

Act of 2000, signed by President Clin-

t o n .
1 0

In addition to enhancing a ra n g e

of law-enforcement authorities in the

a rea of trafficking, this legislation con-

tains a special provision to authorize legal

i m m i g ration status for victims of tra f-

ficking who are willing to assist in the

investigation and prosecution of those

who tra f f i c ked them. 

• Resist minimally sufficient policies toward irregu-

lar migration.

Common international efforts to

a d d ress irregular movements should not

result in a reduction of refugee protec-

tion to the minimum standards permis-

sible under international law. With the

majority of the world’s refugees in devel-

oping countries, which have far fewer

re s o u rces than developed countries,

harsh policies in the North have a clear

d e m o n s t ration effect in the South. In

addition, harsh policies encoura g e

potential claimants to forego formal

p r o c e d u res, putting them at greater risk

of victimization by alien smugglers or

abusive employers. 

For example, while temporary protec-

tion is an appropriate mechanism in cir-

cumstances of crisis, it should not be ter-

minated without opportunities for

refugee-status determination for those

who desire it. Moreover, large-scale re p a-
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triations should only be encouraged after

c a reful determination that withdrawal of

t e m p o rary protection is justified.

While states have an interest in ensur-

ing that refugee claims are considere d

without undue delay, expedited proce-

d u res must provide claimants with basic

s a f e g u a rds against return to persecution.

In the case of interdicted asylum-seeke r s

from Cuba, for example, the Clinton

a d m i n i s t ration developed a detailed

s c reening protocol. No such procedure s

a re in place for Haitians, however.
1 1

To be

s u re, there are varying views about

whether it is appropriate to establish dif-

f e rent procedures for different groups of

i n t e rdicted boat people based on the

conditions of the country of origin. But

whatever one’s view on this issue, there

does not seem to be a formal U.S. gov-

ernment process for establishing basic

generic standards, and for considering

w h e re special procedures may be appro-

priate to ensure protection.

• Do not abandon the prospect of long-term reset-

tlement in cases of irregular migration.

As the circumstances of migra t i o n

from Cuba and Haiti demonstrate, there

may be good reasons to preclude the

option of resettlement in certain

instances. In many cases, however, re s e t-

tlement is still a valid and even desira b l e

course of action for several re a s o n s .

Despite the recent worldwide economic

downturn, developed countries will need

to sustain high levels of immigration as

populations age in the decades to come

and governments find themselves without

a sufficient working-age population to

support re t i re e s .
1 2

In appropriate cases,

adjustment of status for asylum seeke r s

who have arrived through irregular

m i g ration may be one of several means to

meet economic re q u i rements. In addi-

tion, the process of legalization can assist

the government in its efforts to account

for resident non-citizens and discoura g e

criminality against migra n t s — i n c l u d i n g

abusive labor practices. 

Conclusion. At its fifty-first session in

October 2000, the Executive Committee

of UNHCR endorsed a proposal to begin

a Global Consultation with governments,

refugee-protection experts, NGOs, and

refugees. The stated goal of the Consulta-

tions is to “revitalize the international

protection regime and to discuss mea-

s u res to ensure that international protec-

tion needs are properly recognized and

m e t . ”
13

At a time in which the process of

globalization has encouraged incre a s e d

worldwide migration (both authorized

and irregular), the Consultations have

helped to ensure that protection concerns

continue to be prominent in government

m i g ration policy.

In the wake of September 11, the

i m m i g ration control agenda has taken on

much greater prominence for U.S. offi-

cials, as the Bush administration seeks to

p revent entry of those who pose security

t h reats to the United States. The re c e n t

U.S. experience with irregular migra t i o n

has demonstrated that law enforc e m e n t

and refugee protection objectives can not

only co-exist, but can also be mutually

re i n f o rcing. Nonetheless, this proposi-

tion is not always self-evident. Thus, the

challenge for policymakers will be to

e x e rcise the creativity and persevera n c e

re q u i red to ensure that refugee protec-

tion remains a key U.S. priority, and the

statesmanship necessary to guide public

opinion on these crucial issues.
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1 Administration officials expanded the “in-coun-

try refugee processing” program. Under this pro-

g ram, Haitians who claimed fear of persecution could

apply for U.S. resettlement at U.S. facilities within

Haiti. Administration critics, however, argued that,

even with an expanded in-country program, dire c t

return of boat people was unacceptable. They

e x p ressed concern that many Haitians would fear (and

be at risk of) reprisal if they applied for U.S. re s e t t l e-

ment at U.S. facilities in Haiti, and thus should re t a i n

the option of flight by boat.

2 The President was not specific about the proce-

d u res and logistical arrangements that would be used

to ensure protection. These issues were still under

c o n s i d e ration and final decisions were in some mea-

s u re dependent on the results of U.S. requests for

assistance from other governments in the re g i o n .

3 This disinclination was due largely to the fear

that Guantanamo would serve as a magnet, encoura g-

ing large-scale departures from Haiti, as well as to the

g e n e ral opposition of the military to the use of Guan-

tanamo for these kinds of non-military activities. 

4 Castro was particularly angered by the killing of

a Cuban Navy Lieutenant at Mariel during a hijacking

on August 8. Based on information provided by sur-

vivors, U.S. officials challenged Cuban accounts of

the incident, and thus did not seek to deport or take

other legal action against the alleged assailant (who

had arrived in the United States). 

5 Office of Multilateral and Humanitarian

Affairs, National Security Council, Migra t i o n

A c c o rds, Joint Communique, September 9, 1994;

Joint Statement, May 2, 1995.

6 In this instance, “relearned” (or re a f f i r m e d )

may be a better characterization. For example, U.S.-

Vietnamese cooperation on the Orderly Departure

Pr o g ram in 1979 established an in-country emigra-

tion-processing alternative to boat departures for

Vietnamese who had prior associations with the Unit-

ed States.

7 Between May and August of 1993, there were at

least four such ships that entered U.S. ports. (Unpub-

lished Justice Department fact sheet in author’s per-

sonal re c o rd s . )

8 White House Office of Press Secretary, Fa c t

Sheet: Alien Smuggling Policy, June 18, 1993. 

9 Letter to Eric Schwartz from Shep Lowman,

U S C C / M i g ration and Refugee Services, Lionel Rosen-

blatt, Refugees International, and Dan Wolf, LAVA S ,

dated April 26, 1995. (Author’s personal re c o rds.) 

The administration developed a range of criteria

for entry under this program, including (but not lim-

ited to) past association with the United States during

the war period.

10 See Justice Department fact sheet

< h t t p : / / w w w . u s d o j . g o v / c r t / c r i m / t ra f f i c k i n g s u m m a-

r y . h t m l > .

11 As a practical matter, the Coast Guard does

appear to inform relevant agencies of government if

an interdicted Haitian comes forward with a claim for

protection, and there does appear to be an appre c i a-

tion within the government of the importance of

ensuring against return of a claimant with a well-

founded fear of persecution. This general practice is

consistent with a 1972 Nixon administration dire c t i v e

against summary return, but is not highly formalized. 

12 See discussion of this issue in National Intelli-

gence Council, “Growing Global Migration and Its

Implications for the United States” (March 2001,

NIE 2001-02D); and Commission of the European

Communities, “Communication From the Commis-

sion to the Council and the European Parliament On

a Community Immigration Policy” (Brussels: 22

November 2000).

13 UNHCR, “Global Consultations on Interna-

tional Protection: Organizational Meeting” (Geneva:

EC/GC/00/2, 24 November 2000), at 1,

A / AC.96/944 para. 23(a). Global consultation docu-

ments, which address many of the issues in this paper,

can be found at <www.unhcr.ch>.
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Tanzania, Kenya, and Uganda, henceforth re f e r red to as “East

Africa,” occupy 682,912 square miles—territory slightly larger

than the combined area of Arizona, California, New Mexico,

and Texas. Aside from its sheer size, East Africa distinguishes

itself for other reasons. Together with the neighboring Gre a t

L a kes region and Horn of Africa, East Africa constitutes a

major global flashpoint of forced migration. Collectively,

these areas account for more than a quarter of Africa’s 3.4

million refugees and asylum seeke r s .

This paper first examines the general legal framework that

determines the treatment of refugees in East Africa by looking

at the Organization of African Unity Convention Governing

Certain Aspects of the Refugee Problem in Africa, 1969 (here-

after, the OAU Refugee Convention). Next, it presents a

country-by-country analysis of specific legislative and policy

responses, ultimately seeking to establish how and to what

extent each country has abided by the instruments of interna-

tional refugee law. Finally, it makes modest suggestions as to

how the East African countries can more effectively and effi-

ciently deal with forced migra t i o n .

Treaty Practice in East Africa. The key to assessing

East Africa’s response to refugee problems is an understand-



ing of the relationship between interna-

tional commitments and domestic laws.

The legal system prevailing in East

Africa is essentially dualist: for interna-

tional treaties to become operational at

the national level, domestic legislation

is crucial.
1

For a treaty to become part and parc e l

of the laws of the land and consequently

capable of being enforced, parliament

must ratify it and then enact an enabling

l e g i s l a t i o n .
2

In this convoluted proce-

d u re lies part of the explanation for the

d i s c repancy between the relatively high

number of treaties these countries have

signed or ratified, and the paltry few

t reaties that have ever been accompanied

by an enabling legislation. 

The OAU Refugee Convention.
The preamble of the 1969 OAU Refugee

Convention commences with the re c o g-

nition that the “United Nations Conven-

tion of July 28, 1951 as modified by the

Protocol of January 31, 1967 constitutes

the basic and universal instrument re l a t-

ing to the status of refugees and re f l e c t s

the deep concern of States for re f u g e e s

and their desire to establish common

s t a n d a rds for their treatment.” Besides

its comparatively more encompassing

definition of refugees, the OAU Refugee

Convention reaffirms both the “peaceful

and humanitarian” nature of asylum and

the rule on non-re f o u l e m e n t.
3

A n o t h e r

pertinent provision of the OAU Refugee

Convention is the recognition that

refugees must respect the laws of the

country of asylum and that the country

has exclusive jurisdiction over the

refugees. Fu r t h e r m o re, the OAU

Refugee Convention prohibits acts that

a re “likely to cause tension between

Member states, and in particular by the

use of arms, through the press, or by

radio.” Another rule of international

refugee law that is reaffirmed in the OAU

Refugee Convention underscores the

“voluntariness” of re p a t r i a t i o n .
4

While many sections of the OAU

Refugee Convention overlap with the UN

Refugee Convention and Protocol, some

go beyond the scope of the international

regime. Three additional obligations are

worth pointing out. First, signatory states

“ u n d e r t a ke” to submit to the OAU Secre-

tariat periodic reports on “condition of

refugees; implementation of the Con-

vention; and laws, regulations and

d e c rees” relevant to refugees. Secondly,

states are duty-bound to “co-operate with

the UNHCR.” Finally, the “conflict re s o-

lution clause” designates the OAU Com-

mission for Mediation, Conciliation, and

A r b i t ration as the forum for re s o l v i n g

disputes related to the Convention’ s

i n t e r p retation and application. Unlike

the UN Refugee Convention, the OAU

Refugee Convention eschews any detailed

focus on political and economic rights of

refugees. This has set a poor pre c e d e n t

for legislation in the region. 

Tanzania. The largest of the three East

African countries, Tanzania shares bor-

ders with the Democratic Republic of the

Congo (DRC), Rwanda, and Burundi.

All of these countries are recognized as
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major re f u g e e - g e n e rating countries

experiencing armed conflicts of varying

intensity and, there f o re, constituting a

real security threat to the region. Even in

this environment, Tanzania lacks a

national refugee policy.
5

As re g a rds Ta n-

zania’s responses to refugees, both in

terms of legislation and practice, one can

identify two distinct periods.
6

T h e re was

the de facto open-door policy of the

1960s to the 1980s, and the re s t r i c t i v e

approach from the 1990s to the pre s e n t .
7

The magnanimity and tolerance of

the era of the “open-door” policy sits

a w k w a rdly with some of the dra c o n i a n

provisions one finds in the law of that

time, the Refugees (Control) Act, 1966.
8

From the 1960s to the 1980s, re f u g e e s

w e re given liberal recourse to group

determination of status; land was allo-

cated not only for housing, but also for

farming; durable schools and hospitals

w e re built for the refugees; and finally,

the right to seek naturalization was

extended almost universally. 

Yet the open-door era coincides with

the period during which the Refugee

(Control) Act of 1966 was in force. What

accounts for the discrepancy between law

and practice? How does one also explain

the shift from a de facto open-door pol-

icy to a de jure restrictive regime? Com-

p a red to the Refugees (Control) Act of

1966, the 1998 Refugees Act is legally

m o re sophisticated, displaying sensitivity

to international refugee law. Neverthe-

less, in practice, treatment of re f u g e e s

after the 1998 Act has been incre a s i n g l y

restrictive. What accounts for these poli-

cy shifts and incongruity? Answers to this

question are based in external as well as

internal factors. Changing political cli-

mate, sliding economic fortunes, and the

sheer magnitude of the refugee problem

a re all possible root causes. 

From the 1940s to the 1960s, Africa

was gripped by political struggles. The

g e n e ral public easily identified with

those enmeshed in the conflicts, and

hence sympathy and generosity toward s

refugees and freedom fighters was the

norm. Whether by ministerial decree or

prima facie recognition, group (as

opposed to individual) determination

became the predominant means of pro-

cessing applications for asylum. In con-

t rast, current conflicts in the Gre a t

L a kes region do not draw nearly the

same level of understanding and sympa-

thy, as did the wars against “colonial

rule” or “racist re g i m e s . ”

Besides the changed character of con-

flicts are equally changed socioeconomic

conditions. While the population has

continued to grow markedly, intermittent

droughts, a debilitating national debt

b u rden, and dwindling returns on exports

pose awesome challenges for the econo-

my. Combined with mismanagement and

the conditions imposed by multilatera l

financial institutions, countries like Ta n-

zania have found themselves on the UN

lists of Least Developed Countries

(LDCs) and Highly Indebted Poor Coun-

tries (HIPCs). Since the legendary

“African hospitality” toward asylum seek-

ers is a function of availability of

re s o u rces, the dire economic situation in

Tanzania necessarily brought about a

re c o n s i d e ration of the open-door policy.
9

The changed political and socio-eco-

nomic conditions in themselves might

not have led to a policy shift had four

other factors not come into play. 

First, the magnitude of mass influxes

has dramatically increased since the

1 9 8 0 s .
1 0

The resulting demogra p h i c

imbalance and environmental degra d a-

tion is not only well documented in study

reports but was evident even to the unini-
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tiated residents in the re f u g e e - p o p u l a t e d

a reas. Second, barriers against asylum

s e e kers are going up worldwide—a devel-

opment that has not gone unnoticed in

countries such as Ta n z a n i a .
1 1

T h i rd, and

closely related, is the view that the inter-

national community is “shifting” ra t h e r

than “sharing” the burden of hosting

refugees to those countries unfortunate

enough to be located near re f u g e e - g e n-

e rating re g i o n s .
1 2

Finally, government

officials in refugee-populated areas feel

obliged to be seen as showing sensitivity

to the members of their respective con-

stituencies who must deal with the adverse

impact of refugee presence. 

T h e re are also several security concerns

that help explain the stricter refugee poli-

cies. Karen Jacobsen identifies the fol-

lowing security threats involved in re f u g e e

crises: security of relief agency personnel,

security of refugees, security threats con-

fronting communities residing in RPA s ,

and security threats posed by refugees to

the host country.
1 3

The last two concerns

a re particularly relevant, as they seem to

lie at the root of shifts in law and pra c t i c e .

To begin with, it is important to note that

in excess of 90 percent of refugees in

Tanzania are settled in the Kagera, Kigo-

ma, and Rukwa regions of western Ta n z a-

nia. The remoteness of these areas with

their poor infra s t r u c t u re and communi-

cation networks, coupled with stupefying

numbers of refugees, complicates gover-

nance or “broadcasting of power” by the

c e n t ral government.
1 4

A mass influx of refugees, particularly

one which creates demographic imbal-

ances, can bring about justified fears of

being socially, culturally, and even politi-

cally overwhelmed in both the re f u g e e -

populated areas and the rest of the

nation. Also, justifiably or not, re f u g e e

p resence has come to be associated with

such negative developments as rising

criminality, environmental degra d a t i o n ,

destruction of (already fragile) infra-

s t r u c t u res, diversion of human and

financial re s o u rces, and price distortions.

Governmental authorities, thus feel pre s-

s u red to reassert themselves. Since the

u n p recedented refugee influx of 1994, it

has become common to hear statements

of this nature from parliamentarians and

government officials alike .
1 5

The threat of a refugee influx can also

be more direct. At the Regional Refugee

Policy Workshop, one official noted the

p e rception that “generosities” such as

providing land for refugees would dis-

suade refugees from returning home,

lead to a demographic imbalance in favor

of refugees, promote the entrance of

refugees into the government as legisla-

tors, and create conditions in which

“ refugees will ultimately consider taking

charge of government” (as in the case of

Banyamulenge in the DRC).
1 6

Many allege that the mass exodus of

Batutsi refugees is associated with a desire

by the Bahima dynasty—purportedly

e n t renched in Burundi, Uganda, and

Rwanda and attempting to grab power in

the DRC—to establish an “empire” tra n-

scending the current international fron-

tiers. Two situations in the region may

explain why this highly questionable per-

ception has gained curre n c y .

The ruling elite in Burundi, Rwanda,

and Uganda are believed to be strains of

the Bahima peoples, which is then take n

to explain these countries’ sympathy and

support for the Banyamulenge of east-

ern DRC, who trace their roots to

Rwanda. Proponents of the Bahima

expansionism theory also cite the erst-

while mutual military assistance between

the ruling elite in Uganda and Rwanda as

further evidence of a conspiracy. They
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note the conspicuous involvement of

Rwandese refugees in the armed struggle

that brought the incumbent Ugandan

a d m i n i s t ration into power in 1986, and

the subsequent assistance Ugandan

authorities extended to the Rwandese

Patriotic Front’s incursion and eventual

t a keover of Kigali in July 1994.
1 7

T h o s e

who believe in the Bahima conspira c y

insist that it does not bode well for the

security of the countries of the re g i o n ,

and hence advocate vigilance with re s p e c t

to accepting Batutsi re f u g e e s .

This argument must be taken with

utmost caution. There has yet to be a sus-

tained and coherent study supporting the

Bahima expansionism theory and there

a re other factors that help to explain these

t rends short of Bahima expansionism. 

The Refugees Act of 1998.Ta n-

zania’s Refugees of Act of 1998 carries a

m o re encompassing (but now antiquated)

definition of refugees that was introduced

by the 1969 OAU Convention.
1 8

The Act

a d d resses a number of issues key to the

promotion of the rights of asylum seeke r s

and refugees. These provisions in a fairly

bold manner facilitate the implementa-

tion of Tanzania’s treaty obligations

under international refugee law. 

The provisions in the 1998 Refugees

Act that deserve specific mention are

those pertaining to governance of

refugee settlements and constitutionality

of orders emanating from authorities.
1 9

The earlier provision sets the stage for

participatory, democratic governance

through the creation of “Councils” or

“ Village Committees” to which will be

elected leaders and re p resentatives on

principles of equality and universal suf-

f rage, without discrimination based on

sex, clan, tribe, nationality, race, or re l i-

gion. The other provision re q u i re s

authorities to “have re g a rd” for interna-

tional refugee law instruments.

On closer inspection, one finds a

number of shortcomings. For example,

not only is the establishment of Councils

or Village Committees based on the dis-

c retion of the Minister, but to become

o p e rational, they must obtain a “Certifi-

cate of Incorporation” from the Dire c t o r

of Refugee Services. Should the applica-

tion for incorporation be rejected, then

appeal lies with the Minister who may

legitimately “vary the decision of the

D i rector as he deems appropriate and the

d e c i s i o n . . .shall be final” (emphasis added).

Provisions relating to discretionary pow-

ers and finality of decisions by authorities

litter the Refugees Act of 1998.
2 0

Ultimately, The Refugees Act of 1998

implicitly recognizes a number of ke y

“basic rights and fundamental fre e d o m s ”

relevant to refugees. These include fre e-

dom of movement, the right to own

property, and freedom of association.

Yet, while doing so, the Act laces the

enjoyment of these rights and fre e d o m s

with re s t r i c t i o n s — raising questions about

their practical utility to re f u g e e s .

Kenya. L i ke her two fellow East African

states, Kenya is party to the 1951 UN

Refugee Convention, the Protocol of

1967, and the 1969 OAU Refugee Con-

vention. Kenya also re p resents a key des-

tination for asylum seekers, particularly

from southern Sudan and Horn re g i o n

countries such as Eritrea and Ethiopia.
2 1

In terms of specific responses to her

obligations arising from international

refugee law, Kenya is in a class of her own.

Despite an involvement with asylum

s e e kers and refugees spanning nearly five

decades, Kenya has neither re f u g e e - s p e-

cific legislation nor a national re f u g e e

policy. Kenya’s legal framework is not
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based on consolidated legislation, but

d raws authority from a host of diverse

statutory instruments.
2 2

This makes coor-

dination difficult and severely impairs any

legal determination of rights. More

importantly, the country is denied the

very institutional and legislative fra m e-

work on which to implement its obliga-

tions under international refugee law.

T h e re does exist a draft of a Bill entitled

“The Refugees Bill.” It made its debut in

1992, but overwhelming public antipathy

and outright xenophobia toward re f u g e e s

scuttled the legislative initiative.
2 3

Fre s h

efforts were initiated two years later, but

for similar reasons, the process floun-

d e red. The existing draft to which this

paper refers was drawn in 2000.

At the general level, in Kenya one

finds legislative and policy shifts similar

to those in Tanzania. This includes an

aversion to local integration as a solu-

tion, ascendancy of individual over

group recognition of status, and a tilt

t o w a rds mandatory residence in camps.

But in other instances, Kenya’s re s p o n s e

t o w a rd refugees has been novel and bold.

The re t r o g ressive trend can be partly

explained by the dramatic increase in the

magnitude of refugee flows, the changed

n a t u re of conflicts, and the interplay of

such factors as the proliferation of

weapons, brutal inter-ethnic conflicts

and local electoral politics.
2 4

Under Sec-

retary Waweru makes two significant

o b s e r v a t i o n s .
2 5

He contrasts the re l a t i v e l y

modest numbers of asylum seekers in ear-

lier periods with the “floods” of the

1990s, and also observes that in those ear-

lier periods, asylum seekers were victims

of either (sympathy-evoking) “colonial

rule,” “apartheid” or “oppressive and

barbaric regimes.” In contrast, pre s e n t

day conflicts pose a knife-edge dilemma

for the Kenyan government. Present day

refugees are characterized by their violent

opposition to their home governments.

Offering protection exposes the country

of asylum to criticism for supporting sub-

versive acts against a fellow Partner State,

c o n t rary to the 1963 OAU Charter and

1969 OAU Refugee Convention. 

In Kenya, the initially modest num-

bers of asylum seekers did not warrant the

establishment of a permanent national

body. The “manageable” volume of busi-

ness was such that it was common for

“many refugees [to be] local integra t e d , ”

namely, to “secure employment in the

public and private sector, put up business

and also mix with rural folks” [s i c]. And

even more, once integrated, the re f u g e e s

“enjoyed the same rights with Kenyans

on provision of services like health facil-

ities and education opportunities.” 
2 6

As in Tanzania, dramatic increases in

the numbers of asylum seekers and the

changed character of the conflicts help

explain the emergence of restrictive leg-

islation and practices, or what Peter Kag-

wanja terms “rigid policy.”
2 7

In Kenya, it

has been shown that the insistence on

having refugees reside in camps, as

opposed to settlements and urban are a s ,

and the mass dismissal from the public

sector of refugee professionals, were in

large part directly influenced by the over-

whelming size of refugee flows and the

related political and security challenges.
2 8

As Kagwanja summarizes, faced with

“acute shortage of arable land, insuffi-

cient social services in the urban sector,

deepening rural and urban poverty, and

high rate of unemployment, Kenya can

ill afford to play host to a large popula-

tion of poor and dependent re f u g e e s . ”
2 9

It is presumed that once the Refugees

Bill becomes enacted into law, it will

occupy center stage in the regulation of

asylum and administration of re f u g e e s .
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Given this assumption, it should be

viewed as a benchmark for assessing the

country’s responses to its international

obligations. The draft Bill is an elabora t e

document comprising a substantive part

and two schedules.
3 0

A considerable part

of the draft Bill is dedicated to institu-

tions—National Council for Refugees,

Refugee Appeal Board, Director for

Refugee Affairs, Refugees Trust Fu n d —

and their functions. Curiously, unlike

the Tanzania Refugees Act of 1998, the

d raft Bill makes no explicit mention of

the UNHCR. A second portion of the

d raft Bill consists of those provisions

dedicated to the rights and duties of asy-

lum seekers and refugees. Included is a

provision for the rights of re f u g e e

women and children and an insistence

on their “appropriate protection and

assistance” that re p resents a significant

innovation in approach.

Despite these advances, there are holes.

C o n t rary to Kenya’s obligations under

the 1951 UN Refugee Convention and the

1969 OAU Refugee Convention, there

appears to be little effort in the draft Bill

to address the rights to education, work,

social assistance, and health. The closest

the draft Bill gets is the omnibus declara-

tion that refugees and members of their

families “shall be entitled to the rights

and be subject to the obligations con-

tained in (the 1951 UN Refugees Con-

vention, the 1967 Protocol, and the 1969

OAU Convention).” Neither does the

d raft Bill provide for legal re p re s e n t a t i o n

for asylum seekers or refugees—as is the

case with the corresponding Ugandan

d raft—be it during oral interviews where

the question of status is being deter-

mined, or at the appeal level.
3 1

These deficiencies notwithstanding,

adoption of the draft Bill re p resents a

bold step. The mere existence of a

refugee-specific statute is a welcome

change. Even the government acknowl-

edged that its absence was a fundamental

s h o r t c o m i n g .
3 2

Further, the Bill has sev-

e ral promising aspects. First are the insti-

tutions envisaged under the terms of the

d raft Bill. The limitations of the thinly-

staffed Eligibility Committee were dra-

matically exposed by the unpre c e d e n t e d

refugee influx of early 1991. In contra s t

to the Eligibility Committee, which

occupied the status of a mere “section”

within the bure a u c racy, the draft Bill

provides for a “Dire c t o rate.” This body

will be relatively more independent and

a d m i n i s t ratively superior. Thus, it will

arguably be entitled to more human,

financial, and material re s o u rces. There

is also provision for a Refugee Appeal

B o a rd to which one finds no analogy in

the Tanzania Refugee Act of 1998.

G ranted, one may question the Board ’ s

independence, but an aggrieved person

is also entitled to appeal to the High

Court on a point of law, against a deci-

sion of the Board. 

C o n s i d e red in its totality, the legal

f ramework envisaged by the draft Bill

places Kenya in a far better position to

meet its obligations under refugee instru-

ments than has thus far been possible.

Uganda. L i ke her East African sister

states, Uganda lacks a coherent national

refugee policy. But unlike Kenya, Ugan-

da has a refugee-specific statute in place,

called the Control of Alien Refugees Act

of 1960 (hereafter, the Act).
3 3

While its

existence is important, it is distinguished

primarily by the fact that it is arc h a i c .

One observer summarized the Ugan-

dan statute in the following terms: “T h e

Act neither provides for basic rights nor

i n c o r p o rates the provisions of the (UN

Refugees Convention).” He adds that
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the Act “is also completely inconsistent

with Uganda’s Constitution [of 1995]

and international human rights stan-

d a rd s . ”
3 4

Such a view is shared by anoth-

er re s e a rcher, Abraham Kiapi, who

s t resses how “the Act treats refugees as

u n d e s i rable intruders rather than peo-

ple in need of protection from prosecu-

t i o n . ”
3 5

Also, its application is confined

to “aliens” by which is meant persons

who are not Ugandan citizens or citizens

of the Commonwealth, effectively shut-

ting out asylum seekers from the latter

group of countries.
3 6

Despite these concerns, there is a wel-

come discrepancy between the Act’s pre-

cepts and actual practice—a phenomenon

also observed in Tanzania and Kenya. Fo r

instance, Kiapi claims that where a s

a c c o rding to the law the decision to gra n t

asylum is the prerogative of the Minister,

in practice, this function has been execut-

ed by a collegial body, the Refugee Eligi-

bility Committee, on which also sits a re p-

resentative of the UN H C R .
3 7

L i ke w i s e ,

while the Act is explicit in its demand for

mandatory residence in camps, in pra c-

tice, this re q u i rement applies “only to

spontaneous large influx of re f u g e e s , ”

while individuals whose asylum applica-

tions are successful reside in places of their

choice. In addition, the enforcement of a

number of provisions would preclude the

i n t e g ration of refugees. Instead, the pra c-

tice has been to facilitate “local integra-

tion” of refugees, including their absorp-

tion into the labor market, military, and

p o l i c e .
3 8

Lastly, ra rely have the authorities

resorted to the draconian disciplinary or

police powers the Act confers.
3 9

The Uganda Refugee Bill. A new

Refugee Bill has been drafted which, if

passed into law, would repeal and re p l a c e

the archaic Control of Alien Refugees

Act. Drawn in 1998 and revised in 2000

and 2001, its preambular section re a d s :

“An Act to amend and consolidate the law relating to

refugees to conform to international conventions and

obligations in relation to the status of refugees and

their rights and obligations, and to provide for the

administration and regulation of refugee matters, and

for other matters connected with the above”

(emphasis added).

The envisaged statute seeks to fulfill

four objectives: first, to bring under one

instrument the varied and independent

pieces of legislation pertinent to

refugees; second, to ensure that these

laws correspond to rules of international

law that are applicable to refugees; third ,

to ensure that refugees are granted the

rights to which they are entitled; and

fourth, to provide institutions and pro-

c e d u res governing refugees. 

The second objective is particularly

i n t e resting because it deals with Uganda’s

t reaty obligations. For a d u a l i s t legal sys-

tem, it is more than symbolic that the

Bill’s opening statement re c o g n i z e s

international law. It may create the con-

ditions for a progressive national judge to

seize the opportunity to apply the more

advanced and fair, but legally “alien,”

rules of international refugee law to

domestic cases. Or it may provide the

avenue for the bench to advance the pro-

motion of international refugee law by

lending a favorable and forward - l o o k i n g

i n t e r p retation of existing municipal laws. 

At the core of international refugee law

a re the principles relating to asylum,

non-refoulement, protection, non-dis-

crimination, international coopera t i o n ,

and durable solutions. It is heartening to

find provisions in the Bill recognizing the

right of asylum and prohibiting r e f o u l e m e n t,

expulsion, or extra d i t i o n .
4 0

In a marke d l y

novel development, the Bill also acknowl-

edges “gender discriminating practices” as
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a ground for granting asylum.
4 1

In anoth-

er and no less important development,

the Bill goes beyond the corre s p o n d i n g

provision in the Tanzanian statute by

requiring key national institutions to be

guided by a broad spectrum of legal texts

and related instruments.
4 2

While recognizing group determina-

tion of status, the Bill also contains the

t raditional clause that precludes persons

who have occasioned serious violations of

international law, including crimes

against humanity, war crimes, and crimes

against the peace.
4 3

The prominence giv-

en to the UNHCR in the Bill also

deserves noting, bearing in mind the

obligation of states signatory to the UN

Refugee Convention to cooperate with

this UN agency.
4 4

UNHCR’s role both in

the Appeals Board and the Eligibility

Committee is of exceptional significance

in promoting respect for the law.

T h e re probably exists no legislation

in the region that adopts a laissez-faire

attitude re g a rding the right of move-

ment of refugees. Invariably, all tend to

t a ke a restrictive approach, motivated by

a policy of “containment.” The Bill is

similar to other states’ legislation.

Nonetheless, it does demand that the

restrictions be reasonable, non-dis-

criminatory, and consistent with the

1969 OAU Refugee Convention.
4 5

L i ke the Kenyan Bill, the Ugandan

Bill distinguishes itself by its specific pro-

visions for the rights of refugee women

and childre n .
4 6

Finally, the Bill is distinct

in the bold and consistent manner with

which it addresses the conventional solu-

tions to the refugee crisis, namely, local

i n t e g ration. Property rights are explicitly

recognized, as are the right to education,

the right to practice one’s profession,

and the right to seek naturalization. 

Unfortunately, the boldness with which

the Bill addresses economic, social, and

c u l t u ral rights is replaced with a distinct

timidity and ambivalence in respect to

civil and political rights. Refugees are

entitled to the rights enshrined in such

international human-rights instruments

as the 1979 Convention on the Elimina-

tion of all Forms of Discrimination

Against Women and the 1981 African

Charter on Human and Peoples’ Rights,

and yet their “right of association” is con-

fined to “non-political and non-profit

making associations.”
4 7

Conclusion. Tanzania, Kenya, and

Uganda, the East African states at the

focus of this article, have responded to

their obligations under international

refugee law in a manner that illustra t e s

boldness as much as ambivalence and

timidity. First, none seemed to be in any

hurry to either enact an enabling legisla-

tion or, in the case of Tanzania, have the

existing 1966 Refugee (Control) Act

amended, following the adoption of the

1969 OAU Refugee Convention to

which all the East African states are sig-

natories. None has a coherent national

refugee policy. Second, over the years

t h e re has been a marked shift in legisla-

tion and policy, but also an incongruity

between the letter of the law and pra c-

tice. Third, the “shift” and the discre p-
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ancies seem to have their roots in the

overwhelming increase in the numbers

of asylum seekers and the changed char-

acter of the conflicts that have given rise

to increased refugee flows. As such, gov-

ernments in the region increasingly view

f o rced migration through the prism of

national security. In Tanzania, this is

evident in the fear of Bahima expan-

sionism. Deteriorating economic con-

ditions, and the evident impact of

refugees on land and water re s o u rc e s ,

social facilities, and crime, explain why

t h e re has been a recoil from the open-

door policy that characterized East

Africa before the 1990s.

At the same time, containment and

restrictive laws are unlikely to reduce the

mass influx of refugees into East Africa.

The root causes of forced migration have

to be identified and addressed. They

include unjust political, economic,

social, and cultural systems within

re f u g e e - g e n e rating countries surround-

ing Tanzania, Kenya, and Uganda. The

success with which the three East African

states are able to intervene and influence

these factors will to a large extent deter-

mine whether or not large-scale influxes

continue. No less important is the need

for support from the international com-

munity to help resolve conflicts and share

the refugee “burdens.” Finally, East

African states should commit themselves

to harmonizing their laws and policies on

f o rced migra t i o n .
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Women and children constitute approximately 80 percent of

the world refugee population. Refugee experts, the United

Nations community, and donor and host governments widely

cite this statistic when they call upon the UN High Commis-

sioner for Refugees (UNHCR) to improve its program for

refugee women and children. 

Although women and children make up the majority of

people forcibly displaced by armed conflict and human-rights

violations, their protection under the international re f u g e e

regime is advancing slowly. The evolution of legal protection

extended to women and children, and the physical protection

they are afforded while in refugee settings, have reflected this

sluggishness. 

As the world community marks the fiftieth anniversary of

the 1951 UN Convention relating to the Status of Refugees

(the Refugee Convention), it is critical that the needs and

rights of women and children become a centerpiece in the

continuing effort to improve refugee protection.
1

UN H C R

must demonstrate consistent leadership, and states must com-

ply with their obligations under the Refugee Convention to

e n s u re that the rights of women and children are fully

a d d ressed. Meaningful protection of women and children will



serve as a measure of the continuing suc-

cess of the Refugee Convention. 

Promoting a gender- and child-cen-

t e red agenda is both more important

and more challenging at this moment

when the world community is evaluating

its successes in the refugee context.

Approximately 140 countries have ra t i-

fied the Refugee Convention, which

embodies the right of refugees not to be

f o rcibly returned to their homeland.
2

Mass influxes of refugees continue

unabated as more and more people flee

political upheavals related to rogue gov-

ernments and guerrilla forces. More

people than ever are on the move, some

voluntarily and some forcibly. 

Large population movements have

heightened states’ concerns re g a rd i n g

their sovereign right to determine who

is permitted to cross their borders and

who is not. Despite obligations under

the Refugee Convention, states have

exhibited growing reluctance to host

large refugee populations and imple-

ment expensive systems to determine

refugee status. Moreover, they have

shown intolerance for irregular migra-

tion as well as human smuggling and

t rafficking. Countries find themselves

balancing refugee protection and self-

i n t e rested migration policies—a delicate

act that is often ineffective. 

The advancing recognition of the

human rights of women and childre n

forms an important backdrop to issues

confronting refugee women and chil-

d ren. This recognition is most concre t e l y

reflected in the Convention on the Elim-

ination of All Forms of Discrimination

against Women (CEDAW) and the Con-

vention on the Rights of the Child

( C R C ) .
3

Approximately 168 countries

have joined CEDAW, and the CRC is the

most widely ratified human rights tre a t y

in history—only two states have failed to

ratify it: the United States and Somalia.
4

Despite these advances, the challenge of

fully integrating the human rights of

refugee women and children into the

international refugee regime re m a i n s .

This article will assess the extent to

which the rights and needs of re f u g e e

women and children are curre n t l y

a d d ressed by international refugee poli-

cy and practice. It will do so on two

fronts. First, it will evaluate the degree to

which the physical protection needs of

women and children in refugee settings

a re being addressed. Next, it will exam-

ine the recognition of gender- and age-

based persecution under refugee law,

focusing primarily on legal develop-

ments in the United States. Finally, it

will offer recommendations to the world

community on how refugee women and

c h i l d ren can receive better protection—

both physically and legally.

Physical Protection of Refugee
Women and Children. U n d o u b t-

edly, UNHCR has made significant

p r o g ress, albeit only recently, in devel-

oping sound policies that promote the

protection of refugee women and chil-

d ren. Largely in response to pre s s u re
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from women’s and refugee rights advo-

cates and the 1985 World Confere n c e

on Women, UNHCR issued its first

Policy on Refugee Women in 1990.
5

The Policy was re i n f o rced by the Guide-

lines on the Protection of Refugee

Women (the Refugee Wo m e n’s Guide-

lines) in 1991 and the 1995 Guidelines

on Sexual Violence against Refugees:

Prevention and Response (the Sexual

Violence Guidelines).
6

UNHCR also

adopted Guidelines on Refugee Chil-

d ren in 1988 and Policy on Refugee

C h i l d ren in 1993.
7

It then issued the

revised and updated Guidelines on the

Protection and Care of Refugee Chil-

d ren in 1994 (the Refugee Childre n’ s

G u i d e l i n e s ) and Guidelines on Po l i c i e s

and Pr o c e d u res in Dealing with Unac-

companied Children Seeking Asylum

(the Children Asylum Seekers’ Guide-

lines) in 1997.
8

Together, these guidelines help field

w o r kers in all areas of refugee assistance

identify the specific concerns facing

women and children. They also re c o g-

nize the intrinsic relationship between

physical protection and assistance. Po o r

planning in assistance efforts often inad-

vertently undermines the protection of

women and children. 

The Refugee Wo m e n’s Guidelines

and the Sexual Violence Guidelines also

promote the full inclusion of re f u g e e

women themselves in decision-making

and planning. The Refugee Childre n’ s

Guidelines and the Children Asylum

S e e kers’ Guidelines embrace the prin-

ciples of the CRC, most fundamentally

that the survival and development of a

child is based on the primacy of the

“best interests of the child” rule. The

Guidelines also recognize the child’s

right to be heard and right to partici-

pate in decision-making, and the

child’s right to be free from discrimina-

tion on the basis of national, social, or

ethnic origin.

Despite the laudable goals articulated

in UNHCR’s guidelines, implementa-

tion of the policies in field progra m s

remains inconsistent at best. Ensuring

the physical security of refugee women

and children through special measures is

often neglected in favor of what officials

unanimously perceive as more pre s s i n g

demands, such as food, shelter, sanita-

tion, and health care. Refugee women’ s

and childre n’s needs and rights, however,

a re not adequately considered in pro-

g ramming within these sectors either. 

Refugee women and children pay the

price for these inadequacies. They are

m o re likely to suffer abuses such as ra p e ,

sexual slavery, forced prostitution, forc e d

marriages, abduction, and forced mili-

tary recruitment. They often suffer high-

er rates of mortality than refugee men

do. Children are frequently deprived of

educational opportunities, and women

a re left out of skills training and

microenterprise progra m s .

Donor and host governments,

UNHCR, and their implementing part-

ners are not unaware of these problems.

I n c reasingly, the results of the lack of

protection and planning for women and

c h i l d ren are noted and documented by

refugee and human rights agencies. The

Wo m e n’s Commission for Refugee

Women and Children alone has issued

over forty reports assessing protection

problems for women and children in

refugee settings around the world.

Reports from groups including Human

Rights Watch and Amnesty International

have also verified the failure to addre s s

the needs of women and children. This

advocacy by outside actors is gra d u a l l y

building momentum for re f o r m .
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In 2000, the U.S. and Canadian gov-

ernments contracted the Wo m e n’ s

Commission to conduct an evaluation of

UNHCR’s progress in implementing the

Refugee Wo m e n’s Guidelines. Sched-

uled to be completed by 2002, the

assessment will be made through site vis-

its to five refugee settings around the

world, existing documentation from

other settings, and interviews with offi-

cials at all levels of UNHCR and other

implementing agencies.
9

At almost the same time that the Unit-

ed States and Canada approached the

Wo m e n’s Commission, UNHCR itself

c o n t racted an independent team of con-

sultants. Known as “Valid Internation-

al,” the group was hired to evaluate the

extent to which UNHCR is effectively

meeting the needs of refugee childre n ,

using the Refugee Childre n’s Guidelines

as the primary benchmark. The assess-

ment has also utilized field visits and

interviews to arrive at concrete re c o m-

mendations for future UNHCR plan-

ning and progra m m i n g .
1 0

Together, these two studies should

form a critical platform for improving

the protection of refugee women and

c h i l d ren. Donor governments support-

ing these initiatives have already indicat-

ed their desire to see UNHCR act on re c-

ommendations resulting from the assess-

ments. Senior managers at UN H C R

must take responsibility for systematically

implementing any re q u i red changes in

p r o g ra m m i n g .

L egal Protection of Refugee
Women and Children. Article 1 of

the Refugee Convention delineates five

grounds for refugee protection: ra c e ,

religion, nationality, political opinion,

and membership in a particular social

group. An individual must prove that he

or she would be persecuted on the basis

of one of these grounds in order to

obtain protection under the Conven-

tion. Nothing in the debates accompany-

ing the drafting of the Refugee Conven-

tion indicates that gender- or age-re l a t-

ed human-rights violations were even

superficially considered as meriting eli-

gibility for refugee protection. This

oversight is not surprising, though; the

Refugee Convention grew out of the

experience of World War II in an era

when women’s and childre n’s rights were

neither widely discussed nor embraced at

the international level.

Nevertheless, in much the same way

that U.S. federal courts have debated

the scope of constitutional protections

encompassed in the U.S. Constitution

and gradually have opened the door

t o w a rd an expansion of domestic civil

rights, so too has the international

community massaged the refugee defin-

ition to either expand or contract its

c o v e rage. Developed countries have

engaged in much of this jurisprudential

w o rdsmithing, as they are the states that

actually have the re s o u rces to imple-

ment refugee status determinations as

implicitly envisioned under the Refugee

Convention. The United States, Euro-

pean countries, Canada, Australia, and

New Zealand have taken the lead in the

legal interpretation of the Refugee

Convention. UNHCR has offered its

guidance along the way.

Recognizing gender- and age-re l a t e d

persecution under the Refugee Conven-

tion is a quandary for many states. States

have sought to narrow the number of

people whom they deem eligible for

refugee protection, and thus limit their

international obligations under the

Refugee Convention. Yet the re c o g n i-

tion of women’s and childre n’s rights has
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opened the door to potentially large

numbers of asylum seekers. There f o re ,

developed states, thus far, have been cau-

tious in their acceptance of claims to asy-

lum related to gender persecution or age.

They perceive inclusion of women and

c h i l d ren as potentially opening the

“floodgates” to a refugee influx of unac-

ceptable proportions. This fear is with-

out basis, since the vast majority of

women and children around the world

lack the re s o u rces or capacity to seek asy-

lum in western countries.

Adjudicators have generally consid-

e red gender- and age-related persecu-

tion claims as falling under the “mem-

bership in a particular social group” cat-

egory. This category has historically been

i n t e r p reted in a flexible manner to cap-

t u re claims that do not fall neatly into the

categories of race, religion, nationality,

and political opinion.

The United States has adopted this

approach, which has generated tre m e n-

dous controversy and unclear legal

guidelines. In 1996, refugee advocates

h e ralded a decision by the Board of

I m m i g ration Appeals (BIA, the highest

U.S. administrative judicial body to con-

sider immigration cases) that gra n t e d

asylum to Fauziya Kasinga. The young

Togolese woman was given asylum based

on her fear of female genital mutilation

( FGM) in her home country.
1 1

In its

effort to limit expansion of U.S. re f u g e e

law, the BIA defined the social group in

question as only “young women of the

Tchamba-Kunsuntu tribe, who have not

had FGM, as practiced by the tribe, and

oppose the pra c t i c e . ”
1 2

Despite the nar-

row interpretation, the Kasinga decision

did lead to a wider acceptance of FG M -

related claims in the United States.

Refugee experts expected that the

Kasinga precedent would lead to wider

recognition of gender-related claims

based on other forms of abuse. The BIA

itself, however, threw the judicial equiva-

lent of cold water on these expectations

in 1999 when it denied asylum to a

Guatemalan woman who had re p e a t e d l y

experienced horrific domestic violence at

the hands of her husband, but was denied

protection by the Guatemalan authori-

t i e s .
1 3

In a decision known as “R-A-,” the

B o a rd found that while the re s p o n d e n t

was credible and certainly experienced

abuses that rose to the level of persecu-

tion, her argued social group—

“Guatemalan women who have been

involved intimately with Guatemalan

male companions who believe that

women are to live under male domina-

tion”—was not a cognizable group. The

B o a rd also found that the woman’s hus-

band was not motivated to persecute on

the basis of the proposed social group.
1 4

The R-A- decision instigated a

t remendous outcry from refugee and

w o m e n’s rights activists, as well as from

members of Congress. In response, for-

mer attorney general Janet Reno vacated

the BIA’s decision with orders to the

I m m i g ration and Naturalization Service

to issue regulations to address the issue.
1 5

At the time of writing, these re g u l a t i o n s

Winter/Spring 2002 [4 1 ]

Developed states, thus far, have been

cautious in their acceptance of claims to asylum

related to gender persecution or age.

YO U N G Refugees



had not yet been finalized, and the state

of the law has remained in flux.
1 6

A few other asylum countries, most

notably Canada, New Zealand, and the

United Kingdom, have been less circ u m-

spect in their handling of gender-re l a t e d

claims. Britain, for example, opened the

door to gender itself being considered as

a social group in a case known as “Shah,”

but narrowed that finding only to the

nationality in question—Pa k i s t a n i .
1 7

N o

country to date has re n d e red a blanke t

decision identifying gender as a defined

social group, choosing instead to com-

bine gender as a key attribute with other

qualifying factors such as nationality.

G e n e rally, however, the trend is toward

recognition of gender persecution as a

basis for refugee protection. South

Africa, for example, has incorpora t e d

gender as a recognized social group into

its own law, although implementation

remains to be seen. UNHCR has weighed

in on individual cases. It has also issued

policy guidance on gender persecution

claims that suggest that women might

constitute a social group, but has stopped

short of sounding a trumpet call for such

universal re c o g n i t i o n .
1 8

The recognition of age-related claims

is even less developed. In the United

States, it has only been in recent years

that childre n’s claims have been consid-

e red under the social group category. At

this point, the BIA has yet to issue a

p recedent decision addressing childre n’ s

claims. Nonetheless, decisions by lower-

level immigration judges and unpub-

lished BIA decisions have signaled that

jurisprudence on childre n’s claims may

follow a smoother path than gender-

based claims. Already, some childre n

have been granted asylum for being child

brides or street children, or for having

been abused, forcibly recruited into a

gang or army, or exploited as a child

l a b o rer. Others have gained asylum for

having been persecuted due to sexual ori-

entation or mental disabilities.
1 9

I n t e restingly, in 1995 and 1998, the

I m m i g ration and Naturalization Service

itself has issued both gender guidelines

and childre n’s guidelines establishing

non-binding standards with which adju-

dicators are to strive to comply in their

handling of women’s and childre n’s asy-

lum claims.
2 0

The guidelines re p re s e n t

an important yardstick against which to

gauge progress. Refugee advocates con-

tinue to press the United States to live up

to these standard s .

Conclusion. As the Refugee Conven-

tion passes its fiftieth year, the interna-

tional community must embrace an

agenda that actively ensures full protec-

tion of refugee women and childre n .

Failing to do so will result in providing

protection for the minority while leaving

the most vulnerable outside the reach of

the refugee regime. It will also re p re s e n t

a tremendous hypocrisy: states cannot

endorse respect for women’s and chil-

d re n’s human rights on one hand, and
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then ignore their protection needs when

those rights are violated. With this in

mind, the international community

should take the following steps:

1) Move the UNHCR guidelines addressing the

protection needs of women and children from mere

policy into practice.

UNHCR is facing a serious budget

deficit as donors fail to contribute

promised funding. Consequently, the

agency has indicated that it will have to

m a ke difficult choices and curtail pro-

g ramming in key sectors and re g i o n s .

While the current High Commissioner

has stated his commitment to c o n t i n u e t o

promote the protection of re f u g e e

women and children even in the face of

budget shortfalls, the agency must

actively e n h a n c e its efforts to improve pro-

g ramming on the ground for women

and children. It must also recognize that

assistance programs, which are the most

l i kely to take a funding hit, play a crucial

part in protection.

2) Implement programs to specifically test the rec-

ommendations of the Women’s Commission’s evalua-

tion of the implementation of the Refugee Wo m e n ’ s

Guidelines and Valid International’s evaluation of the

implementation of the Refugee Children’s Guidelines. 

The international community, with the

leadership of UNHCR, must maximize

the use of these two evaluations. In 2001,

in recognition of the fiftieth anniversary

of the Refugee Convention, UN H C R

launched a series of international “Global

Consultations” to assess the progress made

and critical challenges that remain in

refugee protection. In 2002, the consul-

tations will devote significant time to

examining the protection issues that will

confront women and children. This

forum offers UNHCR a unique opportu-

nity to present a platform of action on

behalf of women and children. 

3) Encourage adjudicators to embrace women

and children as recognizable social groups under the

refugee definition. 

The refugee definition should be

i n t e r p reted to recognize violations of the

rights of women and children as defined

by CEDAW and the CRC, and to accom-

modate the protection needs of re f u g e e

women and childre n .

The fiftieth anniversary of the Refugee

Convention has offered the internation-

al community a significant opportunity

to renew its commitment to protection of

refugee women and children. In June

2001, a young African refugee woman

a d d ressed a session of the UN H C R

Global Consultations. She shared the

conclusions of a group of refugee women

who had convened for their own consul-

tation in the prior week to assess the state

of the world’s refugee women. The young

woman observed:

In our consultation, we talke d

about legal status and the quality of

asylum. Women talked about how

men often dominate and the

w o m e n’s voices and experiences are

l o s t … We hope that refugees will be

recognized as people who have

human rights. We all hope that this

energy will turn into something

positive. We hope that the experi-

ences we share with UNHCR will be

able to change a lot of things. We are

asking you to help us re f u g e e

women to have our voices heard .
2 1

This is a request the world should not

i g n o re .

Winter/Spring 2002 [4 3]
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