156 Qitical Review\ol. 15, Nos. 1-2

Peter Berkow tz

THE DEMAGOGUERY OF
DEMOCRATI C THEORY

ABSTRACT: For all of its blessings, denmocracy in Anerica
di spl ays weaknesses. Denocratic theorists both di sguise
and exacerbate these weaknesses by urging us, as im
peratives of denocratic justice, to extend the clains of
equality to all practices and throughout all spheres of
life; and to discount what people actually want in favor
of what denocratic theorists think that reason tells us
peopl e ought to want. Such theorizing encourages the
evisceration of virtue, the trivialization of truth, the
subj ugation of chance, the fear of freedom and the rou-
tinization of romantic |ove. To conbat the dogmati smand
despoti smto which denocracy is prone, it is necessary
to preserve the distinction between denocracy and j us-
tice

To understand denocracy in Arerica—a form of govern-
nment grounded in the denocratic principle of the sover-
eignty of the people, and limted by the libera principle
of individual rights—equires nore than grasping the
principles that undergird it and the virtues that sustain
it. It is aso necessary to take account of the unwse ten-
dencies that threaten denocracy’s well-being. Unfortu-
nately, this task has been sorely neglected by denocratic
theory. Indeed, spurred on by the common denocratic
faith that causally equates denocracy wth justice-and
equates justice wth equality in an ever expanding array
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of respects and wth freedomfroma constantly increasing
range of external authorities—schol ars have unw sely en-
couraged the neglect of denocracy’ s weaknesses and un-
w se tendencies. Particularly disadvantageous in this re-
gard have been efforts, sophisticated as well as routine
and thoughtless, to collapse the distinction between
denocracy and j usti ce.

Inthe 1990s, political theorists published a spate of
treati ses on denocratic theory. These works included
Mchael Sandel's Denocracy’s D scontent (1996), Amy
Qut mann and Dennis Thonpson’s Denocracy and D s-
agreenent (1996), Seyla Benhabi b’s Denbcracy and
Cfference (1996), and lan Shapiro's Denocratic Jus-
tice (1999). The simlarity of the book titles shoul d
nake one suspicious. To be sure, the professors laid
claamto various inspirations and flew under different
flags: Sandel chanpi oned classical republicanism QGit -
mann and Thonpson devel oped an applied form of Raw -
sian liberalism Benhabib wote fromthe perspective of
Haber nasi an di scourse ethics; and Shapiro sought to
apply Deweyan pragmati smto contenporary noral and
political life. In classroons, professional journals, and
conferences around the globe, they, their acolytes, and
their critics parsed the fine points that divided them

Yet when it came to the relationship between denoc-
racy and justice, the denocratic theorists speak as wth
one voice in defense of a common position. In the |ast
anal ysis, each wants to argue that denocracy and justice
are one and the sane thing. Alas, each faces the probl em
of being nore denocratic than the |ast—the authorita-
tive voice of popular sovereignty;, but each also favors
policies and prograns—oncerning affirnative action,
wel fare, narriage—at odds wth the preferences of the
majority of his or her fellowcitizens. Howto present as
denocratic a mnority position? Hw to defend the
denonstrably unpopul ar, or at least less popular, as a
true expression of the popular wll? Hw to square the
circle? That is the dil erma.

The sol ution, seized upon in one way or another by
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each theorist, isingenious. It is asoas ddas the hills,
certainly at least as o d as Rousseau, or Fousseau’ s doc-
trine of the general wll, and it was later nmanifested in
the Mrxist notion of fal se consciousness. The great al -
lure and abiding danger of the solution was brilliantly
exposed by Isaiah Berlin at the height of the Gld VEr in
his fanous 1958 lecture, “Two Qoncepts of Liberty.”
The sol ution consists in distinguishing, on the one hand,
between citizens’ apparent, or professed, or expressed
desires; and, on the other hand, their unstated or im
perfectly expressed but real, or authentic, or genuine
desires. True denocracy cannot be governed by the for -
mer, because people’s apparent or professed or ex-
pressed desires are typically unenlightened and dis-
torted. Instead, the real neaning of denocracy consists
in what people really and truly desire or prefer—that
is, what people would say and do and wll if their hearts
and mnds had not been tw sted and degraded by oppres-
sive social hierarchies, unjust economc arrangenents,
or false and contingent ideas nasqueradi ng as uni versal
and commandi ng truths.

Now the distinction between apparent interests and
true interests is not initself ridiculous, or even objec-
tionable. To the contrary, some such distinction is the
presupposi tion of phil osophi cal speculation and lies at
the heart of critical thinking. V& nay desire a piece of
candy, a life as a rogue and a scoundrel, or a political
realignment; but then, and wth the benefit of experi -
ence and upon reflection, taking all the relevant factors
into account and giving each its due, we nay think again,
reach different conclusions about what is desirable, and
reorient our aspirations accordingly. Wat is peculiar
in the approach chanpi oned by contenporary political
theorists is the conpul sion they betray to equate what
they contend are our true or rational interests wth the
inperatives of denocracy. Snilarly peculiar is their
tendency to deny the nane of denocratic politics to po-
litical institutions and partisan positions that do not
issue in, or fail to assure, laws and policies that reflect
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their vision of our true interests—er, what anounts to
the sane thing, laws and policies that correspond to
their vision of what is right and just and good.

To be sure, today’'s denocratic theorists balk at using
the words right and just and good. Such terns suggest
judgnents, but today’s denocratic theorists are loath to
appear judgnental, because that smacks of superiority,
whi ch is undenocratic. |nconveniently, however, they are
chanping at the bit to nake judgnents, to condemm exi st -
ing arrangenents, and to denmand substantial reforns. So
they use denocracy o denocratic to express noral ap-
proval and disapproval, as a synonymfor right and just
and good. The purpose of this illicit naneuver, which is a
hal | rark of recent denocratic theory, is to pass a noral
judgnent or express a politica preference wthout seem
ing todo so. For while what is right or just or good is open
to debate, especially in a denocracy, the goodness of
denocracy is not. Whfortunately, this conflation of denoc-
racy and justice obscures the clainms of both. In the
process, it al so obscures the just cause of denwocracy.

A Case Study in the Msuse of “Denocracy”

Anillustration of the reckl ess use of the term*denocra-
tic” to legitinate, or as it happens delegitimate, was
provided by the barrage of criticismdirected by |eadi ng
professors of Constitutional |aw against the Suprene
Court’s Decenber 2000 decisionin Bush v. Gre (121 S
@. 525), the decision holding that the recount ordered
by the Horida Suprene Gourt was inconsistent wth the
denands of the Equal Protection Qause of the 14th
Arendnent. In early January of 2001, UWiversity of
Chicago |aw professor Cass Sunstein (2001) opined in
The Chronicle of Hgher Education that 50 years from
now, fair-mnded historians would conclude that the
court had “discredited itself” by rendering an “illegiti -
nate, undenocratic, and unprincipled decision” (enph.
added). Shortly thereafter, New York University |aw
prof essor Ronald Dwaorkin (2001), witing in The New
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York Review of Books, declared Bush v. Gore “one of the
| east persuasive Suprene Court opinions” that he had
ever read, and charged that by neans of it, “the conserv-
atives [on the Qourt] stopped the denocratic process in
its tracks” (enph. added). Then Bruce Ackerman
(2001a), Serling Professor of Law and Political <ci -
ence at Yale Lhiversity, argued in The American Prospect
that the court’s opinion was “a blatantly partisan act,
wthout any legal basis whatsoever,” and added in an ar -
ticle published al nost simltaneously in The London Re-
vi ew of Books (2001b) that “the nore denocratic sol u-
tion woul d have been not to stop the Horida courts from
counting the votes, but to stop the Bush brothers from
creating Gonstitutional chaos by submtting a second slate
of legislatively selected electors. The court could have
taken care of all the serious difficulties by enjoining
[Horida Gvernor] Jeb Bush not to send this slate to
Congress” (enph. added).

In criticizing the US Suprene Gourt on the grounds
that its intervention was undenocratic, the professors
enbraced the Horida Suprene Gourt’s contention that its
interventions were denocratic. But whatever one thinks
o the legality of the Horida Suprene Qourt’ s decisions, it
is absurd to see themas essentially denocratic, or sone-
how as nore denocratic than the Suprene Gourt deci sions
invalidating them The Horida Suprene Gourt tw ce over -
ruled lover Horida courts. In its first decision, on No-
venber 21, 2000, the Horida Suprene Gourt ruled on
the rather expansive grounds that “the will of the people,
not a hyper-technical reliance on statutory provisions,
should be our guiding principle in election cases” (Pal m
Beach Gounty Canvassing Board v. Harris, 772 S 2d
1220 [Ha 2000] & 1227). Wat the Horida court did
not explain was why it is reasonable to suppose that
judges are conpetent, or why courts have the institu-
tional responsibility, to discern the wll of the people-as
opposed, say, to declaring wiat the lawis. O why it was
an expression of the people’s wll for the Horida Suprene
Gourt in its Novenber 21 decision to extinguish the dis-
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cretion invested in the Secretary of Sate (as the chief
election official) by the Horida election code. @ why, in
its second intervention, on Decenber 8-again citing the
doctrine of popul ar soverei gnty—t was an expression of
the people’s will for the Horida SQuprene Qurt to extin-
guish the authority vested in local canvassing boards by
the Horida election code (Gore v. Harris, 772 . 2d
1243 [Ha 2000] & 1253-125).1

In fact, the Horida court’s repudiation of “hypertech-
nical reliance on statutory provisions” also entailed
grossly misapplying its own case law in the nane of the
wll of the people. The decisions the Horida court cited
actually cut against its deternmination to override the de-
cisions of local and el ected officials (Beckstromv. Vol u-
sia County Canvassing Board, 707 . 2d 720 [Ha
1998], and Boardman v. Esteva, 323 & 2d 259 [Ha
1975]). According to the plain neaning of these prece-
dents, in election disputes Horida courts shoul d, except
inthe case of fraud or gross negligence or substantial vi -
olations of law refrain from second-guessing the deci -
sions of the officials to whomthe Horida el ection code
had assigned responsibility for administering elections.
(No case for fraud, etc., was nmade as part of the |egal
chal l enges Mce President Gore and his team brought to
overturn the decisions of Horida s el ected officials.)

Despite the fact that the questions before the Horida
Suprene Gourt and the Lhited Sates Suprene Qourt re-
vol ved around the interpretation of statutes and cases, our
nost influential acadenmic commentators advanced the no-
tion that somehow the Forida Gourt’s judgnents (which
i nvol ved second-guessing and overruling local and el ected
officials) upheld the denocratic process, while those of
the US Suprene Gourt (which involved overruling the
judgnents of a lower court) subverted it. The alacrity
wth which the professors did so suggests how denwocracy
has becone for acadenmic theorists an all-purpose term
for conveying noral judgnent and partisan preferences.
The episode also illustrates how col | apsing the distinction
bet ween “denocracy” and “justice” abuses both terns
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and obscures the noral and political challenges we con-
front. 2

Denocratic Justice

Anong the nost sustained attenpts in recent years to vin-
dicate the equation of denocracy wth justice is Ya e Lhi -
versity political scientist lan Shapiro's Denocratic Jus-
tice (New Haven: Yale Lhiversity Press, 1999). Athough
he begins his book by suggesting that unglinpsed tensions
roil the relation between our commtnents to denocracy
and our convictions about social justice, Shapiro ains to
vindicate “the popular identification” (18) according to
vhi ch denocracy and justice go hand in hand. Following in
the footsteps of John Dewey (quotations from whom in
the formof sage offerings, are scattered throughout the
book), Shapiro enbraces the core Deweyan idea that the
answer to the problens of denocracy is nore denocracy.
In response to the common charge that Dewey nade the
m stake of treating denocracy as the conprehensive
hunan good, an end in itsel f-ndeed, the highest endinit-
sel f—Shapi ro enphasi zes that in his view denocracy is
not the whole good or the highest good, but is rather a
“subordi nate foundational good” (21).

Shapiro calls his new approach “denocratic justice”
and advances it as “a third way between liberal and com
munitarian views” (16). Presupposing wth liberal s that
disagreenent over norals and natters of faith is funda-
nental, and agreeing with communitarian critics of lib-
eralismthat the struggle over power perneates hunan
relations, the theory of denocratic justice clains that the
chi ef concern of politics should be “denocratizing the
mul tiple donains that structure social life while retain-
ing dermocracy in a subordinate or conditioning role”
(24). Yet for Shapiro denocracy turns out to be nore
foundati onal than subordinate. To be sure, individual
rights nust be protected and shared val ues nust be culti -
vated, but both the protection of rights and the cultivation
of shared values, Shapiro argues, nust be placed in the
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service of the progressive denocratization of all spheres
of public and private existence.

In what does such denocratization consist? Qidly, in a
book marked by sharp conceptual analysis, Shapiro
nowhere provi des a succi nct working definition of denoc-
racy, whose prinary neaning is usually taken to be, in
the words of the Horida Suprene Gourt, rule according to
“the wll of the people.” Neverthel ess, Shapiro' s defini -
tion of denocracy can be constructed from various theses
and thenes to which he repeatedly returns. As Shapiro
understands it, denocracy is not only a fornal principle
specifying that the people rule, but is also a substantive
ideal |oaded wth noral and political content.

The basic institutional expression of denocratic rule is
representati ve governnent based on the universal fran-
chise. To promote universal inclusionin a collective deci -
si on-naki ng process, however, denocratic justice seeks
to elinnate donmnation in public and private life. It de-
pends on the presence of a loyal opposition whose deter -
mned but respectful challenge to the persons or party in
power keeps governnent and the najority honest and on
their toes. And it inposes constraints that prohibit the
enactnent of laws that foster inequality and reduce op-
portunities for individuals to devel op their powers and
capacities as they think best.

Shapiro believes that these el enents, which nay have a
fanmliar ring to them constitute a view of denocracy that
is, in a phrase he borrows fromthe Iiberalism of John
Raw s, “political, not netaphysical” (21). Shapiro's
conparison is apt, though not for the reason he supposes.
For what Shapiro has done is inport into denocratic the-
ory a confusion in Raws’s liberal theory. Just Iike
Raw s’s theory of liberalism so too Shapiro's theory of
denocratic justice, contrary to its boasts, is grounded in
noral principles and netaphysical notions. Msleadingly,
Shapi ro suggests that his enbrace of denbcracy is
premsed on a skepticismthat is nerely political, one
that only rejects grounding politics in any conprehensi ve
noral view because it would not be “wse to let any of
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t hem achi eve hegenony in a world popul ated by a plural -
ity of contending views of the good life” (22). There is a
world of evasion, though, in Shapiro's use of the word
“wise.” For surely what rmakes it wise, in Shapiro’' s
view to refrain frominposing a single conprehensive
conception is not that it would be unfeasibl e+anks and
troops and systenatic terror have proven effective—but
that it would be cruel, vicious, a violation of sonething
essential in our nature as human beings. In fact denoc-
racy, as Shapiro expounds it, is premsed on the natural
freedomand equality of all human beings. It is this
prenise, at once netaphysical and noral, that suggests to
Shapiro, as it does to Raws, that respecting persons re-
quires respect (wthin limts) for their conpeting views
about norals and faith-ene najor political expression of
which is refusal to condition citizenship on shared beliefs
about the hunan good or ultinate sal vation.

Shapiro might demur, arguing that in his theory the
denand for universal inclusion, the inperative to elim
i nate oppressive hierarchy, the need for voices that op-
pose the majority, and the inportance of placing con-
straints on the range of pernissible decisions peopl e can
nake about how to govern thensel ves, all alike flow
fromthe denocratic principle that “people should al -
ways be free to decide for thensel ves, wthin an evol v-
ing franework of denocratic constraints, on the conduct
of their activities” (14). Rut aside that this principle
represents a version of the liberal interpretation of
freedomas autonony, or |iving under |aws one has given
to oneself. The question is why denocracy grants or re-
quire a universal privilege of self-governnent. Is it not
because nost denocrats assune, as Shapiro hinself ac-
know edges casually and quickly, “the basic noral
equal ity of persons” (13)? But in that case, for denoc-
rats the noral principle is nmore fundanental than—and
is the foundation for—+he cormitnent to various politi -
cal institutions reflecting the popular wll, including
the practice of majority rule itself, which actually re-
flects an effort to give institutional expression to uni -
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versal hunan equality. Indeed, for denocrats such as
Shapiro—ontrary to his official position—denocracy”
is nore accurately described as an effort to deternine
the political consequences of the noral and netaphysi cal
claamthat all human beings are, by nature, free and
equal .

The natural freedom and equality of all hurman bei ngs
is indeed one of the assunptions on which constitutional
denocracy is and shoul d be grounded, but it is only be-
cause the assunption is wdely shared and largely un-
contested today that one could doubt, or get away wth
denying, that it inplicates puzzling netaphysical issues.
Recogni zing this does not undernmine Shapiro’'s theory of
denocratic justice. However, it does suggest that the
theory is both nore conventional —bel onging to the fam
ily of acadenic liberalisns to which Shapiro sees him
self as offering an alternative—and nore phil osophical ly
anbitious than Shapiro lets on: bound up, |ike nmany
other nenbers of the clan, with vulnerable first prin-
ciples. An appreciation of the netaphysics invol ved al so
hel ps one to discern the real relationship between
denmocracy and justice in Shapiro’ s argument, which
differs significantly fromthe account he provides. Far
fromnediating the conflicting clains of denocracy and
socia justice, as the opening lines of his book suggest is
his aim Shapiro builds a robust egalitarian conception
of justice into his theory of denocracy. In practice
denmocracy and justice cannot really clash, because
Shapiro’'s definition makes themone and the sane thi ng.

Hiding by definitional fiat the disjunction between
denocracy and justice disguises many difficulties, but it
does not dissolve them It does not, for instance, erase
the clash between the ideals that inform “denocratic
justice” and the stubborn realities of political life. Hre
Shapiro’'s practice is better than his theory, for his ex-
amnation of concrete cases brings into view obstacl es
both predictable and surprising that the real world
places in the way of efforts to bring life in a free society
into line wth egalitarian ideals. Shapiro is at his nost
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instructi ve when he shows that when it cones to contro-
versies in which we are likely to have a big stake-Wo
shoul d control the education of children? Wat counts as
a narriage? Wiat is governnent’s role in regulating the
rel ati onshi ps between enpl oyers and enpl oyees? Is
there a right to take one’s own |ife?—eoncerni ng such
probl ens, the theory of denocratic justice can define
limts, highlight relevant factors, and identify pre-
sunptions about preferred courses, although it cannot
generate solutions thenselves, for that requires im
nersion inthe nessy details of politica life.

Shapiro's denocratic theory al so recogni zes the gap
between theory and practice through its acknow edgnent
of a “Burkean dinension” to politics (36), through its
enbrace of the principle of “subsidiarity” (35), and
through the deference it gives to “insider’s w sdoni
(12, 80, 92). Hs theory is Burkean in that it pre-
sunes that practices of long standing are bound to em
body a coherence and w sdomthat escapes the cold cate-
gories of abstract reason; but its Burkeanismis
qualified (so was Burke's, as Shapiro seens not to real -
ize) because it holds that tradition is never the |ast
word, that the presunption inits favor is always rebut -
table, and that it nust give way, wherever feasible, be-
fore the inperative to denocratization. The principle of
subsidiarity declares that, when other things are equal,
the local is to be preferred to the large, because peopl e
tend to know their interests and their good better than
others—especially others who are at a distance. But the
theory of denocratic justice cautions that often other
things are not equal, so a larger collectivity nust fre-
quently be called upon to correct the local. And def erence
to “insider’s wisdom” though never the last word, is
warranted on the supposition that nenbers of a commu-
nity, participants in a practice, and nasters of a craft
wll, as they pursue their purposes, tend to acquire a
grasp of their undertaking, of their associates, and of
thensel ves that is unobtai nabl e by detached observation
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(however sophi sticated) and by |ogical inference (how
ever rigorous).

These pragnati c consi derations concerning the relation-
ship between politica theory and political life are points
vel | taken, though Shapiro's qualifications nake clear that
when it comes to a showdown between the clains of tradi -
tion and those of denocracy, denbcracy wins. And
Shapiro’'s insistence on ascribing a denocratic lineage to
wise naxing of politics betrays wthin the theory of de-
nocratic justice a certain inperia tendency, a partisan
predilection to give denocracy nore than its due.

The anal ysis of concrete issues that occupi es the bul k of
Shapiro's book is supple and infornative, though the pol -
icy prescriptions that flowfromthe theory of denocratic
justice do not depart often or interestingly from conven-
tional left-liberal positions, and Shapiro’' s sniping at
conservatives is tedious and a tad vulgar, especially from
one who decl ares the expression of disagreenent vital to
the well-being of denocracy. In regard to education, for
exanpl e, Shapiro argues that the state nust ultinately
assune responsibility for ensuring that children receive
the basic goods that enable themto devel op into nornal
adults, while parents have prinary responsibility for
devel oping the human potential of their children to the
naxi num The state should therefore direct substantial
funds to children, including high-quality day care for the
children of working nothers. And public school s shoul d be
protected from private-sector conpetition because they
have an urgent and probably indispensable role in form
ing good denocratic citizens. Concerning narriage,
Shapiro defends a universal right to unilateral divorce;
nai ntains that divorce laws should be reforned to take
account of the precarious economc position in which the
ending of narriage pl aces wonen; and argues that benefits
enjoyed by nmarried coupl es shoul d be extended to cohabit -
ing couples, gay and leshian as well as heterosexual . And
as to work, Shapiro favors nechanisns that strengthen
the position of enpl oyees agai nst unjust discharge and
civil-rights violations; schenes that increase enpl oyee
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control over firns; and redistributive taxation to fund
ef fective government worker-retraining prograns, and
public-works projects to refurbish decaying urban in-
frastructure. And he supports uni versal heal th i nsurance,
as well as theright of people to take their own lives qual -
ified by the individual’s right to be protected from coer -
cionto do so.

Denocrati c Despotism

Notw t hstandi ng the conventionality of the political agenda
it sustains, the theory of denocratic justice enbodies a
tyranni cal tendency. This tendency is thrown into sharp
relief by Shapiro' s discussion of education, which re-
volves around the distribution of responsibility between
parents and the state for equipping children to live in a
denocracy and care for thensel ves.

To sort out the responsibilities, Shapiro distinguishes
between children's “basic interests” and their “best in-
terests.” Basic interests “concern the security, nutri -
tion, health, and education required for children to de-
velop into normal adults” (85). To avoid controversial
assunptions and netaphysi cal entangl ements, the theory
of denocratic justice, Shapiro enphasizes, defines these
basics in a manner that is “conparatively mninal”
(86). In contrast, best interests are maxi ma that “have
to do wth the full devel opnent of one’s human potential”
(90-91). They entail conceptions of happi ness or hunan
flourishing, and so directly inplicate controversial as-
sunptions and gi ve rise to netaphysical entangl enents.

The theory of denocratic justice teaches that the state
shoul d shoul der ultinate responsibility for the protection
of children's basic interests, since it has a considerabl e
stake in forning citizens capable of sustaining denocratic
political orders, and since it possesses the neans and in-
stitutional conpetence needed to provide the relatively
uncontroversial nininuns. But parents shoul d have pri -
nary responsibility for pronoting the best interests of
their own children because parents have the strongest at -
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tachnent to their children and the nost intinate know -
edge of their special gifts and uni que personalities.

This account of basic interests and best interests is
remni scent of the distinction, central to acadenic |iber -
alism between rights that are fundanental and prior to
conceptions of the good, and which are therefore enforce-
able by the state; and conceptions of the good life, which
differ fundanental |y among each other, and are therefore
ineligble for state enforcenent or support. This distinc-
tion nmay seem unexceptional. But officially, at |east,
Shapi ro does not want to be a liberal. He wants to be a de-
nocrat. So he nust get the inval uabl e protections that
liberalismoffers on the sly. (onversely, because he is
anxious that parents nay fail to inbue their children
wth properly denocratic sensibilities, he nust also find
a way to get around the inval uabl e protections—ncl udi ng
the protection of personal choices parents nmake about how
to educate their children+that |iberalismconfers.

This is where Shapiro’'s Rousseaui anism the hal | mark
of the contenporary denocratic theorist, cones into play.
Just as he surreptitiously frontloads a large part of jus-
tice into his definition of denocracy, so too Shapiro (86,
enph. added), as if it were a slight and insignificant nat -
ter, packs a great deal of the sane into his “relatively
mninal " definition of basic interests:

Children's basic interests are not |limted, on this ac-
count, to the realmof their physiological needs. In addi -
tion to neeting these, children nay al so be said to have a
basic interest in devel oping the capacities required to
function adequately and responsibly in the prevailing eco-
nomc, technological and institutional system governed
as a denocracy, over the course of their lives. Ade-
quately here refers to a person's ability to conprehend,
shape, and pursue his or her individual interests. Ade-
quate pursuit of interests depends on being able to eval u-
ate different lifetine aspirations critically, and being
able to understand—at least as well as others generally
dothe costs and benefits of different courses of action.
By contrast, the idea of responsible pursuit of interest is
other-regarding; it has to do with the expectations that
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peopl e may reasonably entertai n about the ways in which
others pursue their interests.

Not nerely “adequatel y’ but “responsibly” is the kind
of individual functioning—n all spheres of public lifel —
that Shapiro wants to invest the state, under the guise of
“basic interests,” wth the authority to underwite and
enforce. And this at a tine in which the public school s
are stunbling badly even in the attenpt to teach read-
ing, witing, and arithnetic.

Wth the doctrine of responsible functioning, Shapiro
seens to have left behind his professed concern wth ac-
tual democracy: his cormitment to the principles and
policies to which people, in their collective capacity, ac-
tually agree. Instead he seens to have enbraced, or at
least created a large opening for, idealized denocracy, or
the subordination of the peopl € s choices to those laws and
practices that denocratic theorists determne are pre-
scribed by rational standards

For Shapiro defines responsible functioning in terns of
“the expectations that people may reasonably entertain
about the ways in which others pursue their interests”
(enphasi s added). This standard, in effect, transforns the
notion of basic interests into a reguative idea for poli -
tics, an ideal to wvhich the state is obliged to conpel na-
jorities and parents to subnit—and a relatively non-
mninal one at that. For instance, parental or popul ar
pref erences about curricul umnust be subordinated to the
dictates of satisfying children's “basic interests.” S it is
hard to see how even the qualified Burkeanism the prin-
ciple of subsidiarity, and the deference to insider’'s ws-
domthat denmocratic justice affirmretain any force, in
the face of the abstract rationalismef the sort Shapiro
finds disagreeable in acadenic |iberal i smthat he enbeds
inthe notion of basic interests.

A though the distinction between basic interests and
best interests is, in principle, defensible and even nec-
essary, Shapiro draws the line between themin a dubi -
ous nmanner and applies the resulting concepts in a sus-
pect way. Arned with a notion of basic interests that is
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defined in such far-reaching terns, denocratic justice,
as Shapiro interprets it, vests the state wth the power
to disarmparents, the people as a wole, tradition, and
local authorities and associations. Their authority is
transferred by the theory of denocratic justice to
judges authorized to | ook beyond the expectations peopl e
actually entertain and, in the peopl e s nane, deduce and
enforce as a nandatory part of the public-school cur-
ricul um the conception of responsible denocratic citi -
zenshi p that people “nay reasonably entertain.”

Notw thstandi ng his anxieties about the limts of the-
ory and his protests of the nodesty of his ow theory' s
ains, Shapiro’'s theory of denmocratic justice is ex-
trenely anbitious. Athough the theory seens to grant
existing beliefs, practices, and institutions a |egitinacy
that many of Shapiro's fellow denmocratic theorists are
reluctant to recognize, in practice that grant serves as
an inportant step toward bringing the given world of
custom and convention under the authority of the state
for the purpose of effectively denocratizing it. Shapiro
is candid about his transformative w sh: denocratic
justice ains to “refashion aspirations” (232-33).
Furthernore, because the theory of denocratic justice
focuses on reformng “power relations” (233), which
are everywhere, rather than on protecting rights, which
set linmts on when and where the state may enter, all
spheres of life are in principle fair gane for the re-
fashioning and reformng that denocratic justice com
nmands.

Shapiro fornally registers the nenace of such an aspi -
ration, but he sees little cause for alarm He wshes to
“resi st every suggestion that just because denocracy is a
foundational good, it is the only good for hunan beings, it
is the highest hunan good, or it should domnate the ac-
tivities we engage in” (21). And he repeated y assures
the reader that denocratic justice teaches that the anbi -
tion to denocratize beliefs and actions nust be tenpered
both by the clains of efficiency and by appreciation of the
threat of tyrannical intrusioninto citizens |ives posed by



governnent and society. But these salutary w shes and
reassurances recei ve scant expression in the devel opnent
and application of his principles.

Over | ooki ng Denocratic M rtues

Had Shapiro taken his own warnings with greater seri -
ousness, he woul d have been noved to give nore thought to
the kinds of individual s capabl e of keepi ng governnnent and
soci ety and thensel ves in bounds as they pursue their in-
princi pl e-sweepi ng proj ect of denocratization. Like so
nany contenporary theorists, Shapiro views denocratic
theory as prinarily concerned wth issues of process and
the logic of justification. True, he wants to form charac-
ter; but only to nake individuals nore egalitarian and
participatory. Hs commandi ng theoretical concern is how
this transformation can be justified, not what its effect
mght be on the passions and the interests of those who are
to be transforned. Accordingly, the questions that Shapiro
addresses deal for the nost part wth what the principles
of denocratic justice require, permt, and forbid. But
there are issues fundamental to denocracy and justice
that |ie beyond the justification of the progressive denoc-
ratization of private and public life.

Denocracy has not only nmaterial but also noral pre-
conditions. And the function of sone of these preconditions
is to contain or correct denocracy’s desultory and de-
structive tendenci es. Wthout them the deeds a denocracy
requires of its citizens it nmay be unable to summon; the
actions it permts of them nay prove incapable of being
controlled; and the conduct it forbids on their part, it nay
lack the neans or wll to enforce. Denocracy is an ethos
or vay of life. Notwthstanding its justice, it encourages a
variety of forns of behavior, sone of which are ininical
toits well being. And it discourages other species of be-
havi or, sone of which are vital toits preservation.

Shapi ro soneti nes acknow edges these conplexities,
but he shows scarcely nmore interest in allowng themto
intrude on his theorizing than his rivals in the denoc-



ratic theory business. Understanding the spirit of
denocracy, however, involves attending to the senti -
nents that denocracy fosters, as well as to those to
which it gives a bad nane. It requires a recognition of
the passions that dermocracy excites and nourishes and
flatters, as well as to those it frustrates and stignatizes
and enfeebles. And it neans consi dering the dubious i deas
that denocracy nakes | ook nore solid than they actually
are, as well as the solid ideas that denocracy has an in-
terest in portraying as optional and i nsubstantial .

Shapiro's lack of interest in such factors is unprag-
natic, because it gives little thought—and suggests that
little thought is worth giving+to the inpact, for good and
bad, of the spirit of denmcracy on its citizens' character.
Yet denwcraci es cannot afford to overl ook the question of
character—er to truncate it by assuning that the only in-
teresting question to be asked is howto justify the foster -
ing of ever-nore-egalitarian sentinents and participa-
tory practices. This is in part because denocracies
require citizens who can not only justify the law but who
can abide by it, nake it, inplenent it, and adjudicate the
controversies that arise under it. Gontrary to an inpor -
tant but often msleading distinction, the rue of lawis
only as strong and sure as the nen and wonen who |ive
under it and upholdit.

Perhaps it is because of concerns about his neglect of
i ssues such as these that Shapiro concl udes by both payi ng
tribute, and registering an objection, to Tocqueville, who
is still the semnal student of how nodern denocracy
shapes citizens' souls. “Part of what has been attenpted
here,” Shapiro (240) wites on the | ast page of his book,

has been an enterprise of educati ng denocracy in Toc-
queville' s sense. The goal has been to find ways for
denocracy to coexist with other values, to structure
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themwthout stifling them But there is an additional
piece to our enterprise, overlooked in the Tocquevillian
worry about denocracy’'s potential to undernm ne good
things. That is its potential to undernine bad things. Im
portant as it is to control democracy’s wld instincts
by insisting that it operate as a subordinate good, we
should not forget that it is a good. Its val ue derives
fromthe hope it holds out of making the world a nore
just place.

The sentiment is stirring, but both the tribute and the
critique msl ead.

For starters, it is nmistaken to charge Tocqueville wth
over| ooki ng denmocracy’s “potential to undernine bad
things.” In fact, Tocqueville explains at length in vol une
1, pat 2, chapter 6 d Denocracy in Anerica, etitled
“The Real Advantages Derived by Anerican Society from
Denocrati c Governnent,” that denocracy is a bl essing
because it pronotes “the well-being of the greatest num
ber” (2000, d. 1, 220-34). Ad in the conclusion of
his nasterwork, Tocqueville summarizes a judgnent that
pervades his book: nodern denmocracy is a genui ne good
that nakes the world nore just; “in its justice lies its
greatness and beauty” (ibid., vol. 2, part 4, ch 8,
673-77).

Mre troubling than the unfair jab at Tocqueville for
failing to take account of denocracy’s advantages is the
unvarranted credit Shapiro gives to his own theory for
i ncorporating Tocqueville' s |essons about denocracy’ s
di sadvantages. In reality, prior to his concluding para-
graph, Shapiro’'s theory says scarcely anything of note
about denocracy’ s di sadvantages (or about Tocqueville).
Inthis too Shapiro follows in the footsteps of both acade-
mc liberals and his fellow denocratic theorists—eer -
tainly those he nost respects and finds worth engaging in
his book. This silence is di sadvantageous, particularly for
those who wsh to take denocracy’s well-being to heart,
since understanding the disadvantages or partiality of de-
nocratic justice is critical to denocracy’ s def ense.
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The Whanticipated Efects of Denocratic
Justi ce

Denocracy’ s injustice grons out of the nature of denoc-
ratic justice. Denocratic justice is a part of justice. But
it isonly a part. And in practice denocratic justice be-
trays a tendency to subsume the whole of justice, to be
entraced as justice pure and sinple. To see its partiality,
and the danger in mstaking it for the whole of justice, it
is useful to reconsider the ordinary experiences and en-
during clains out of which denocratic justice arises.

The justice of denocratic justice is grounded in the
conviction of the denos that what we share deserves re-
spect and shoul d recei ve political expression. Wat we
share begins wth the realities of our bodies, which are
vulnerable to extrenes of heat and cold, which require
food and drink for their naintenance, which bl eed when
they are pricked, and which sonetines delight in the
touch of each other. But we also share a range of desires
not linted to the satisfaction of bodily need and physical
pl easure. V¢ want to be recognized by others as fellow
hunman bei ngs. V& wish to honored for our achievenents
and conforted for our shortconmings and msfortunes. V¢
seek friendship. V¢ yearn for love. In addition, a portion
of reason seens to be universally distributed, for part of
what it is to be a functioning hunan being is to speak and
listen, to voice satisfaction and di scontent, to calculate the
nost effective neans for the satisfaction of desires, to
hesitate and puzzle over the matter of which desires wll
best satisfy us. These common features of our hunanity
I end substance to the idea that denocracy, which denands
equal ity anong citizens, is just.

Bt our equalities are not the final and full truth about
us. Sone of us are weaker and needier, sone are stronger
and sturdier. Sone are neaner, sone are gentler. Some
are nmore beautiful, braver, wser. Each of us noves
through the world in a particular body that is a unique
site of pleasures and pains that others can infer or inag-
ine but never feel. Each of us has nenories, fears, and
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longings all his own. G ven such differences, how can hap-
piness not be a function, in part, of the gifts, the experi-
ences, and the accidents of fortune that set us apart? Wiy
shouldn't nore than our commonalities count in the de-
termnation of how wealth, honor, political power, and
satisfaction are distributed? Equality nay be fundanen-
tal, but so too is inequality. Just as we want the nost
skilled surgeons operating on our bodies, and the nost
suitable mates for ourselves and our children, isn't it
reasonabl e to hope that the best rulers wll govern? Yet
doesn't that reasonabl e hope flagrantly contradict the re-
lentlessly egalitarian aspirations of denocratic justice?

Because he grasps the outlines of these tensions,
Shapi ro enphasi zes repeatedly that denocracy, though
foundational, is not the wole good, that differential ex-
cellences and nerit should be admred, that the contingent
shoul d be respected, and distinctions should be honored.
But here exhortation is not enough. Orerlooking the di -
verse effects that denocratic aspirations have on senti -
nents, passions, and hopes, Shapiro does not reckon with
the propensity of denocratic justice, severed fromthe
rest of justice, to set individuas against the very ideas of
human distinction and human excel  ence. Yet these ideas
are necessary to the defense of denocracy. And they have
their just clains.

Shapiro’s inattention to denocracy’ s propensity to pro-
note the resentnent of distinction and excell ence can be
seen in his approving observation that “denocratic ideal s
are forged out of reactive struggles” (2). He makes this
observation without apparent irony or awareness that in
so doing, he is affirmng an ancient critique of denocracy,
subsequently restated in distinctive registers in the nine-
teenth century by Tocqueville, MIIl, and N etzsche. G
course Shapiro is right, and right to enphasize, that
denocracy, in the last 250 years, has arisen—n Amer-
ica, in Fance, nost recently in Eastern Europe—as a ral -
lying cry to conbat arbitrary privilege and oppressive
hi erarchy. Yet the grand and just achi evenents of denoc-
racy are not inconsistent with the warning el aborated in
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the witings of Hato and Aistotle and later devel oped in
the pages of the Gatholic Fench aristocrat, the Mctorian
English progressive, and the free-spirited Gernan im
noral i st: denocracy bears within itself an ani nus agai nst
not nerely arbitrary privilege and oppressi ve hi erarchy,
but against privilege and hierarchy as such. That is, it is
the tendency of the denocratic spirit to regard privil ege
as by definition arbitrary, and hierarchy as in essence
oppressive. Wen left to its own devices, the denocratic
spirit wages a foolish and destructive war agai nst clains
to distinction that deserve to have a hearing, and agai nst
features of our condition that are inseparable from our
hunanity. The logic of Shapiro's theory, which calls for
the denocratization of all it touches and which aspires to
touch all aspects of public and private life, bears out this
i nsi ght.

This is not for a nonent to deny or disparage the goods
that denocracy nourishes. They are many, and they are
cause for wonder and cel ebration. Under denocracy’s
rule, gentler virtues such as benevol ence cone to life;
curiosity and an experinental attitude toward the truth
take root; individuals acquire unprecedented opportuni -
ties to take chances and defy the accidents of birth and
fortune; the love of freedomtoppl es ponpous ol d aut hori -
ties; and romantic love bursts forth as a source of this-
vorldly redenption available to all.

Yet denocracy does have its dark side. Indeed, its dark
side is the other side of its happy one. For denocratic
egalitarianismalso tends to eviscerate virtue, trivialize
truth, subjugate chance, fonent a fear of freedom and
routinize romantic love. In the process, denocracy’s
despotic tendenci es danage denocracy itself. The virtues
of mnd and character whose exercise is essential to
flourishing as a citizen and a hunan being of fend denoc-
ratic egalitarianism because they confer privilege and
inply a hierarchy of human goods. So denocratic egali -
tarianismissues the inperative to denocratize virtue,
neking it equally available to all. Qe way to do this is by
turning virtues into values. Wile virtues nust be
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achieved, values need only be affirned. Wile virtue sets
a standard for the individual, each individua can, through
his choi ce of val ues, set his own standard.

Wien virtue is denocratized into value, striving for
excel lence comes to be seen as suspect because it inplies
that the striver after excellence is guilty of the inperti -
nence of believing that one’s val ues reflect standards
binding on others. So denocratic egalitariani smand
Shapiro’'s denocratic justicethave the effect of eviscer-
ating virtue by excising the aspiration to excell ence that
lies at virtue's heart. This is bad for denocracy, because
denocracy is always in need of individuals who wsh, and
who have the wherewthal, to stand out, excel, and pre-
val.

Truth rankles the spirit of democratic justice because
it loons as a touchstone agai nst which personal opini ons
and col | ective decisions can be evaluated and found want -
ing. Ghafing at all forns of authority, denocratic egali -
tarianismand Shapiro’ s theory—have the effect of neu-
tralizing the authority of truth by reducing it to personal
preference or the consensus of the community. But the
under |l yi ng purpose of that reduction, whether to personal
or collective wll, is the sam@ to transformtruth into a
good that is always present, evenly distributed, and in
abundant supply. The nost vehenent proponents of the
egalitarian transfornation of truth believe that their ef -
forts will bring about an expansion of personal freedom
for everybody. In order to insure each an equal share,
however, they nust trivialize truth, for a truth that is
alvays present, evenly distributed, and in abundant sup-
ply cannot serve as a touchstone agai nst which to neasure
one’'s opinions or one's collective decisions. It a so cannot
function as a spur to further inquiry and expl oration and
self-examnation. lronically, those who rebel against
what they regard as the repressive character of truth sell
thensel ves and their credulous followers into slavery to
acci dent, ignorance, and illusion.

Chance is an affront to denocratic justice because it ap-
pears to distribute talents and gifts, good fortune and bad,
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arbitrarily and unequal ly. In response, denocratic jus-
tice ains to tane chance by denocratizing it, conpensat -
ing for its failure to fall on each wth equal bounty or
equal severity. This aimhas a progressive thrust that is
greatly aided by science and nodern technol ogy, but it
does not know when or where to stop. The denwocratization
of chance underwites the just clains of the welfare state,
which seeks to ensure that citizens do not lack a certain
mninum level of basic goods. It can also be seen in the
nore extrene socialist coomtnent to state control of the
econony for the purpose of guaranteeing every citizen's
economc interests. It inspired Marx to inagine the
prospect of a central (and denocratic) authority of such
refined sensibility and exquisite judgnent that it would be
capabl e of taking fromeach individual according to his
abilities and giving to each in accordance wth his needs.
The nightnare lurking within the anbition to overcone
chance through the inposition of absolute equality is
brilliantly exposed in Harrison Bergeron, Kurt Von-
negut’s gemof a short story. In eight chilling pages \on-
negut dramatizes the destruction of our hunanity that re-
sults fromthe project, nade possible by the totalitarian
union of radical egalitarian hopes and nodern technol ogy,
to distribute handicaps in such a nanner as to nake us
each absol utely equal in every way.

Freedom frightens the denocratic spirit because of the
diversity of achievenent that it unleashes. Oh the one
hand, denocracy serves freedom |eveling every authority
insight inorder that no individua nust bend the knee or
bow the head. h the other hand, denocracy recoils from
freedom because it provides a fertile ground on which
certain forns of inequality can flourish, as differences in
individual talent and initiative, gunption and charm rude
aninal spirit and refined intelligence, bring about differ-
ences in prosperity and honor and happi ness. Locked in a
love-hate relationship with freedom the denocratic
spirit lurches this way and that, subverting authority in
the nane of freedom and subverting freedomin the nane

of equdity.
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Romantic love, liberated by denocracy, remains the
nost undenocratic of passions, flouting the spirit of de-
nocratic justice by putting a single one before all others
and seeking in the accidental and passing a taste of perna-
nence and perfection. Bridling at |ove's arrogance, deno-
cratic justice seeks to break it down into its supposed
conponent parts: commitnent, sex, and partnership. But
unl i ke devotion—the of fspring of passion and duty—eom
mtrent, which is subjective and voluntary, reflects the
cold spirit of legalism Uhder the auspices of denwocrati -
zation, sex is stripped of its status as a nysterious part of
the soul’s quest for whol eness and increasingly cones to
be thought of as the satisfaction of a particularly pro-
nounced physical need. And the idea of partnership, bor-
roved fromthe real mof commerce, denotes a bond defined
interns of mutual advantage, a bond that is dissol vabl e at
Wil by either party to the bargain. Thus does denocratic
justice, in the process of routinizing ronantic love, in-
sinuate a |l esson of inpermanence just where secul ar de-
nocrats nmight hope to preserve a sense of splendor and an
intimati on of commandi ng goods.

Denocracy and Justi ce

An insinuation is not an inperative. Tendencies are not
necessities. Denocracy does not require the evisceration
of virtue, the trivialization of truth, the subjugation of
chance, the fonenting of the fear of freedom and the rou-
tinization of ronantic love. But it unleashes a logic wthin
the soul and nourishes sentinents and passions that in-
cline denocrats in these disnal directions. There is a
large and abiding good in denocratic egalitariani sm and
thus in Shapiro's justice: by dissolving arbitrary privi -
lege and by disnmantling oppressive hierarchy, both of
vhich like to wear the soothing nask of necessity, denoc-
ratic justice nmakes the world we know other and better
than it is. But denocratic justice al so encourages resent -
nent of the world as we knowit. Vénting equality and ab-
sence of constraint in al spheres, it fights to eradicate
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inequality and the clains of authority in every shape and
form

The total victory that the denocratic drive for equality
craves would |leave the world a dreary, |ess-than-hunan
place. For virtue or excellence is an advantage, an attrac-
tion, that is its own reward. Truth, though nany-si ded and
el usive, enancipates us fromignorance and gives eyes and
intelligence to our striving. Chance, which often seens to
reward and punish wthout rhyme or reason, cannot be
subj ugated wthout in the process condermi ng hunanity to
bondage. Wiile it threatens denocratic stability by inspir-
ing envy at high fliers and solitary wal kers, freedom gives
us dignity and lets us reach for the peaks and discover the
extent of our powers. And ronmantic |ove, sought by nany,
found by the fortunate, bestows inestinable privilege and
engenders invi ol abl e hierarchy.

Denocracy is the last, best hope of man. It is rooted in
and reflects the clains of our common hunanity. It is a
raucous carnival pulsating wth beautiful possibilities
and cheap thrills; bright paths and dark alleys; clowns
and cops and crowds of kings and queens for a night; and
everywhere schenming and striving, hustling and bustling,
shirking and tine-serving, and the appalling, awe-in-
spiring mngling of high and low Denocracy is, when all
is said and done, nost enphatically in accordance wth
justice. In nany ways denocracy and justice are mutual |y
reinforcing. But not in al ways. And they are not the
sane. Denmocracy is also an inperfect regine whose im
perfections nust be considered by those who wsh to de-
fend its good nane.

The cause of denocracy can be better advanced and the
inperatives of justice can be nore fully heeded by re-
mai ning nmndful of denmocracy’s nultifarious nature.
Gontrary to the dognati smand despoti smto whi ch denoc-
racy is prone, not every tendency of denocracy is just,
and what is just is not in every respect denocratic.
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1.

NOTES

“WW are dealing wth the essence of the structure of our de-
nocratic society; with the interrelationship, wthin that
framework, between the Whited States Constitution and the
statutory schene established pursuant to that authority by the
Horida Legislature. Pursuant to the authority extended by the
Lhited States Constitution, in section 103.011, Horida
Satutes (2000), the Legislature has expressly vested in the
citizens of the Sate of Horida the right to select the electors
for President and Mice President of the Lhited Sates:

Hectors of President and Mice President, known as
presidential electors, shall be elected on the first Tues-
day after the first Mnday in Novenber of each year
the nunber of which is a mitiple of 4. \btes cast for
the actual candidates for President and M ce President
shall be counted as votes cast for the presidentia elec-
tors supporting such candi dates. The Departnent of
Sate shall certify as elected the presidential electors
of the candidates for President and M ce President who
recei ve the hi ghest nunber of votes.

“In so doing, the Legislature has placed the el ection of presi -
dential electors squarely in the hands of Horida s voters
under the general election lans of Horida. Hence, the Legis-
lature has expressly recognized the will of the people of
Horida as the guiding principle for the selection of all elected
officials inthe Sate of Horida, whether they be county com
mssioners or presidential electors. Wen an el ection contest
is filed under section 102.168, Horida Satutes (2000), the
contest statute charges trial courts to:

fashion such orders as he or she deens necessary to
ensure that each allegation in the conplaint is investi-
gated, examined, or checked, to prevent or correct any
alleged wong, and to provide any relief appropriate
under such circunst ances.

“Id. (enphasis added). Through this statute, the Legislature
has granted trial courts broad authority to resolve el ection
disputes and fashion appropriate relief. In turn, this Qourt,
consistent wth legislative policy, has pointed to ‘the will of
the voters’ as the prinmary guiding principle to be utilized by
tria courts in resolving el ection contests:

The real parties in interest here, not in the legal sense
but inrealistic terns, are the voters. They are possessed
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of the ultinate interest and it is they whomwe nust give
prinmary consideration. The contestants have direct inter-
ests certainly, but the office they seek is one of high pub-
lic service and of utnost inportance to the people, thus
subordinating their interests to that of the people. Qurs is
a governnent of, by and for the people. Qur federal and
state constitutions guarantee the right of the people to
take an active part in the process of that governnent,
vhich for nost of our citizens neans participation via the
election process. The right to vote is the right to partici -
pate; it is also the right to speak, but nore inportantly
the right to be heard. Boardman v. Esteva, 323 . 2d
259, 263 (Ha 1975) (enphasis added).”

2. For a nore detailed discussion of the flaws in the scholarly
condemation of Bush v. CGore, and of the inportance to
denocracy of scholars who put truth before politics, see
Berkowitz and Wttes 2001.
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