Rules of Engagement and
Abusive Citizens'

BY AMITAI ETZIONI

he time has come to draw lessons from the war in Afghanistan. One major concern is how

the U.S. military ought to deal with civilians who are sporadic combatants, and civilians

who act, part of the time, as support forces for combatants (by serving as intelligence
agents, manufacturing ammunition and bombs, supplying provisions and transportation, and so
on). Discussion of this topic has often focused on ways to deal with those civilians after they have
been caught fighting us and whether they should be treated as soldiers or as criminals, a matter
that has not been resolved. (My own position is that they should be treated as a third category:
as terrorists, subject to distinct rules and authority.)? This article focuses on an earlier phase: when
these civilians are still acting as combatants or supporting them.

This article makes the case for a major change in the basic normative precept involved and
for a new Geneva Convention, both needed in order to shift the main onus of civilian casualties
where it belongs: to those who engage in combat (or help those who do) without adhering to
the rules of war, which require that they separate themselves from peaceful civilians. While the
U.S. and its allies should do their best to minimize collateral damage, instead of accepting the
basic precept that we are the main cause of civilian casualties—highlighting our mistakes, repeat-
edly apologizing, and seeking to make amends—we should stress that insurgents who violate the
rules of war are the main source of these regrettable casualties.

We entered the war in Afghanistan with—and still labor under—an obsolete concept. This is
hardly a rare phenomenon; the development of normative and legal dictates often lags behind
changes in the facts on the ground. This time, the normative precept we labor under is that all
civilians are innocent, peaceful people, women and children, farmers working their fields, people
doing their thing at their desks and in their homes, who should be spared when armies collide.
Normatively, respecting civilian life is associated with the concept of human rights, first among
which is the right to life. This normative precept reflects the horror and guilt that followed WWII,
in which the Nazis deliberately targeted civilian populations, especially during the London Blitz,
and the U.S. and its allies deliberately fire-bombed Dresden, killing at least 25,000 civilians,
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started a firestorm in Tokyo that killed more
than 80,000 civilians, and dropped atomic
bombs on Hiroshima and Nagasaki.

The 1977 Protocols I and II to the Geneva
Conventions, which reaffirmed several protec-
tions for civilians in armed conflicts, reflect
this precept, as did the 1899 and 1907 Hague
Conventions as well as modern-day customary
international law. However, these agreements
and legal instruments largely assume that war
takes place among nations, using troops that
distinguish themselves from the civilian popu-
lation through, for example, “the generally
accepted practice of...the wearing of the uni-
form” (Protocol I, Article 44.7). The require-
ment that military personnel be identifiable as
should be military encampments and vehicles,
may sound like a minor, merely technical,
matter. However, it is essential if civilians are

to be spared. The fact that some civilians

deliberately conceal their role as fighters was
faced long before the war in Afghanistan, in
numerous insurgencies and most notably in
Vietnam. However, these facts have not
resulted in a normative and legal reconceptu-
alization. We therefore find ourselves engaged
in Afghanistan in an asymmetric war between
largely conventional troops and irregulars, try-
ing to heed concepts meant for conventional
warfare and often unwittingly reinforcing them
rather than seeking to modify them. Indeed,
obsolete precepts concerning civilian casualties
led to a change in the rules of engagement in
Afghanistan that sought to treat the problem
by imposing new restrictions on our troops,
thus further reinforcing the idea that we are
the main source of the casualties and ignoring
the fact that if the Taliban fighters separated
themselves from the population, collateral

A U.S. Army soldier battles insurgents in Barge Matal, Nuristan province, Afghanistan, in July 2009.
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damage from our actions would be minimized
overnight.

This article turns next to explore the rea-
sons for the development of the more restric-
tive rules of engagement and follows with a
suggestion of a normative and legal precept
adapted to the war against irregulars.

Brief Overview of Rules of Engagement
in Afghanistan, 2001-2011

When General Stanley McChrystal took com-
mand in Afghanistan in June 2009, he tight-
ened the rules of engagement covering whether
and how U.S. forces could fire upon an enemy,
enter Afghan homes, and use certain muni-
tions. The new rules limit the use of indirect
fires and air-to-ground munitions against resi-
dential compounds containing enemy person-
nel, and required that entry into Afghan
homes should always be accomplished by
Afghan National Security Forces.®> Given that
the rules significantly increase the risks to our
troops, General McChrystal framed them as
“courageous restraint.”* In 2010, when General
David Petraeus assumed command of the U.S.
forces in Afghanistan, he reaffirmed the stricter
rules of engagement.

The tighter rules are part of a counterin-
surgency (COIN) strategy that seeks to win the
“hearts and minds” of the Afghan populace.
COIN contains many other elements besides
the changed rules of engagement, including
building a stable and representative Afghan
government and providing villagers with
schools, clinics, roads, wells, and jobs. COIN
seeks to cut off guerilla fighters from the local
population in order to prevent them from
“obtaining supplies and melting into the pop-
ulation.”” The term “winning hearts and
minds” was coined in the 1950s by the British
High Commissioner in Malaya (Gerald
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Templer) during counterinsurgency efforts
there against communist anti-colonial guerilla
fighters.® In the post-WWII era, winning hearts
and minds was “considered as the equivalent
response...to the famous phrase of Mao
Zedong...who believed that the communist
guerilla fighter had to move within the popula-
tion like ‘a fish in the water!””

Reducing civilian casualties is considered
a key element of this strategy. Such restraint
was urged even if it came at the expense of the
military’s ability to operate. General
McChrystal, for instance, testified before the
Senate Armed Services Committee that, “Our
willingness to operate in ways that minimize
casualties or damage [in Afghanistan], even
when doing so makes our task more difficult,
is essential to our credibility. I cannot overstate
my commitment to the importance of this
concept.”®

The questions that arise are: how did the
stricter rules affect the level of our casualties
and our troops’ ability to fight? Did they
reduce civilian casualties? And did they help
change the hearts and minds of the popula-
tion? The answers to these questions are not
clear-cut and require a rigorous study by the
U.S. military. However, one can gain some pre-
liminary impressions from the limited avail-
able evidence.

As far as the effects on our troops are con-
cerned, the stricter rules came “with costs,
including a perception now frequently heard
among troops that the effort to limit risks to
civilians has swung too far, and endangers the
lives of Afghan and Western soldiers caught in
firefights with insurgents who need not
observe any rules.”” An army major pointed
out that before the new rules of engagement
(ROE) were put into place, skirmishes typically
lasted roughly a half-hour, with Taliban
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fighters ambushing U.S. patrols and then flee-
ing as soldiers responded. Now, however, with
Taliban fighters less concerned about American
response to their attacks, firefights often last
hours, costing American lives because “the
United States’ material advantages are not
robustly applied” and U.S. troops often limit
themselves to rifle-on-rifle fights.’* One Marine
commented, “The rules of engagement are
meant to placate Karzai's government at our
expense. They say it's about winning the hearts
and minds, but it’s not working. We're not put-
ting fear into the enemy, only our troops.”"
This view was echoed by Jeff Addicott, former
senior legal adviser to the U.S. Army Special
Forces, who observed, “We have hamstrung
our military with unrealistic ROEs. . . In many
ways our military is frozen in fear of violating
absurd self-imposed rules on the battlefield.
How can you tell if it's a teenager or a man, a
farmer or an enemy when you're fighting an
insurgency?”'? Another soldier commented
that the “rules of engagement put soldiers’
lives in even greater danger” and that “[e]very
real soldier will tell you the same thing.”!3

A Marine infantry lieutenant confessed
that he had all but stopped requesting air sup-
port during firefights because he wound up
wasting too much time on the radio trying to
justify his request, and pilots either never
arrived, arrived too late, or were hesitant about
dropping their ordnance.!* A reporter noted
that tighter restrictions on the use of firepower
have “led to situations many soldiers describe
as absurd, including decisions by patrol lead-
ers to have fellow soldiers move briefly out
into the open to draw fire once aircraft arrive,
so the pilots might be cleared to participate in
the fight.”'> A noncommissioned officer related
several examples of missions undermined by

the rules of engagement. During an overnight

90 | FEATURES

mission, his unit had requested that a 155mm
howitzer illumination round be fired to reveal
the location of the enemy. This request was
rejected “on the grounds that it may cause col-
lateral damage,” despite the extreme unlikeli-
hood of anyone being hit by the illumination
round’s canister.'® On another occasion, the
same unit suffered casualties from an IED and
saw two suspects running from the scene and
entering a home. When the unit, which is “no
longer allowed to search homes without
Afghan National Security Forces present,”
asked Afghan police to search the house, they
declined, saying that the people in the house
were “good people.”'” And on yet another mis-
sion, the unit came under attack by small arms
fire and rocket-propelled grenades and
requested artillery support, which was denied
due to fear of collateral damage and concern
for civilian structures.

Situations such as these have caused sig-
nificant resentment among U.S. soldiers.'®
Soldiers often found it difficult to understand
the logic behind the rules of engagement,
viewing the Afghan resentment towards their
use of force to be a form of ungratefulness
given that U.S. personnel were risking their
lives to help the Afghans.! U.S. military offi-
cials have sought to reassure the troops by
explaining that they continue to have the right
to self-defense and can forgo the stringent
rules when they are in imminent danger of
being overrun by the enemy. “As you and our
Afghan partners on the ground get into tough
situations, we must employ all assets to ensure
your safety,” General Petraeus assured troops
when he assumed command.?® Similarly,
General McChrystal emphasized that the tacti-
cal directive urging that troops show greater
restraint “does not prevent commanders from

protecting the lives of their men and women
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as a matter of self-defense where it is deter-
mined no other options... are available to
counter the threat.”? General McChrystal has
also contended that the shift towards greater
restraint was a grassroots movement that was
being adopted by low-level officers long before
he issued directives urging them to limit their
activities.?> However, many troops remain wor-
ried that the military will “Monday-morning
quarterback” their instantaneous combat deci-
sions.? Indeed, following an assessment of
how U.S. troops were taking to the new rules
of engagement, Sarah Sewall, the then-Director
of Harvard’s Carr Center for Human Rights,
argued that the regulations left troops terrified
of crossing the line and demoralized when
similarly-worried commanders refused to
approve requested air strikes.?*

Concern over soldiers’ ability to defend
themselves reached such a pitch that the
House passed a provision in the 2012 defense
authorization bill that directed the Secretary of
Defense to “ensure that the rules of engage-
ment applicable to members of the armed
forces assigned to duty in any hostile fire
area...fully protect the members’ right to bear
arms; and authorize the members to fully
defend themselves from hostile actions.”?*
Representative John Mica (R-Fl), who pro-
posed the provision, noted that when he vis-
ited Afghanistan, the troops asked him, “Please
change the rules of engagement and allow us
to adequately defend ourselves.”?¢ Ultimately,
the version of the defense authorization bill
that passed the Senate did not contain Mica’s
provision due to the same concern that had
informed opposition to the provision in the

U.S. Army Sgt. 1* Class Manuel Delarosa finds a pair of shoes for a young girl while helping Afghan
National Security Forces distribute winter supplies in Safidar village, Afghanistan, on Feb. 1, 2011.

PRISM 4, No. 4

FEATURES | 91

80104 11/ 'S’ ‘uosnBied ueug 163 yeis



ETZIONI

House: reluctance to substitute congressional
judgment for that of military leaders.?’
Representative Robert Andrews (D-NJ), for
example, expressed concern that the amend-
ment would “supplant the judgment of th[e]
commander in the field with the judgment we
are making here thousands of miles away.”?®
Representative Adam Smith (D-WA) similarly
objected; “I want our trained commanders in
the field to make the decision on what the
rules of engagement should be in any given
environment, not the United States
Congress.”” Nobody denied that the stricter
rules raised important concerns, but many felt
that Congress was not the place to solve
them.

Difficulties arise in assessing the effects of
the stricter rules on U.S. military casualties.
They have increased since General McChrystal
introduced the rules in mid-2009, but it is dif-
ficult to determine to what degree higher casu-
alty levels are due to the changed rules. On the
one hand, U.S. troop deaths surged to record
numbers in July and August 2009, soon after
the rules were implemented. However, this
surge can be attributed in large part to other
factors, such as the Taliban’s usage of larger
roadside bombs beginning in that year and a
major military offensive in the south.! And
while the number of troop deaths recorded in
2009 (311) was roughly double those recorded
in 2008 (155),%? the number of U.S. troops
deployed to Afghanistan also roughly doubled
during 2009.%

While the stricter rules of engagement are
reported to have resulted in fewer civilian casu-
alties in Afghanistan being caused by U.S. or
coalition forces (especially by airstrikes), there
has not been an overall decrease in civilian
casualties in Afghanistan since 2009—in fact,
they have increased. According to the
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Congressional Research Service, there were
2,118 civilian deaths in 2008; 2,412 in 2009;
2,777 in 2010; and 3,021 in 2011.3* This is due
to a significant extent to increased casualties
caused by the Taliban and other insurgents.**
However, it is difficult for the Afghan popula-
tion, subject to conflicting reports by American
and Taliban sources, to sort out what and who
caused these casualties.

Most relevant to assessment of COIN is
the fact that the Afghan government and pub-
lic continued to grow increasingly hostile to
the U.S. in the period after which the stricter
rules were introduced.?® In recent months, tol-
erance for the U.S. military presence has plum-
meted particularly dramatically.>” The reasons
are many, including the burning of Korans,
videos showing American soldiers urinating on
corpses of Taliban killed in action, and a ram-
page by a single American soldier. Beyond
these, there is a more basic sense of alienation
that is due to the very presence of foreign
troops in one’s country; the obvious affluence
of the foreigners compared to the Afghan pop-
ulace’s high level of poverty and deprivation;
profound differences in belief, especially about
the role of women; and a deep resentment of
American efforts to change most aspects of
Afghan life, including by promoting Western
forms of politics, seeking to foster national
commitments in a country in which the first
loyalty is to one’s ethnic group, and promoting
secular education and free media (that broad-
cast material many Afghans consider deeply
offensive). The surge in production of opiates,
corruption, and lawlessness, and the return of
pedophilia as well as continued support for
warlords—all since the American occupa-
tion—also breed resentment among some
Afghans (while others benefit from them).
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There are very few conflicts in which
efforts to win hearts and minds have been
effective. The British counterinsurgency in
Malaya during the 1950s is often cited as a
model for current COIN efforts, but in that
case the guerillas were almost exclusively
members of an ethnic minority (Malayans of
Chinese descent) and were “directed by a
Marxist-Leninist movement that was isolated
from the wider population and without any
support bases outside Malaya.”3® The British
thus could count on the support of the major-
ity of the population, while the insurgents did
not receive the support of the “great Maoist
backup,” as historian Jacques Droz put it.*°
There was not a neighboring country like
Pakistan that provided a safety zone for insur-
gent leaders and a place for insurgents to train,
rest, reorganize, and gain supplies. Moreover,
historian Karl Hack has contended that it was
not actually General Templer's emphasis on
hearts and minds from 1952 onward that was
primarily responsible for the Malayan insur-
gency’s defeat, but rather the population con-
trol and guerilla fighter isolation policies
implemented under General Briggs between
1950 and 1952. Thus, it was the “use of sheer
force together with th[e] strategy of deporta-
tion [of millions of Malayans] that broke the
back of the insurgency, not a joyful and pleas-
ant ‘winning of hearts and minds’ cam-
paign.”#°

In short, although civilian casualties
surely feed the Afghan people’s mounting
resentment against the foreign forces, there is
considerable reason to hold that even if these
were greatly reduced, we would be unable to
win the hearts and minds of most of the popu-
lation. Moreover, if the rules of war were
adapted to asymmetric warfare, and the rele-
vant normative and legal precepts were
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modified accordingly, these changes might
well change whom the population considers
to be the main culprit for civilian casualties.

Abusive Civilians

The distinct normative precept that is needed
can be introduced via a mental experiment.
Assume two armies fighting each other, a red
and a blue army. The red army has some infan-
try in the front lines, trucks and drivers that
deliver ammunition and food, a HQ in the
back, and some storage areas. All the fighters
wear uniforms and all the cars, buildings, etc.,
are marked clearly indicating that they are part
of the red army. Under these circumstances,
the blue army would be free to bomb, strafe or
otherwise kill all these soldiers and destroy
their assets, well in line with what people
would consider legitimate conduct and well
within the rules of war, as expressed in the
Geneva Conventions and the Rome Statute
(which established the International Criminal
Court).

although civilian casualties surely feed

the Afghan people’s mounting resentment

against the foreign forces, there is

considerable reason to hold that even if these
were greatly reduced, we would be unable
to win the hearts and minds of most of the

population

Now assume that the red army fighters
removed their uniforms and wore civilian
clothes, repainted their trucks and barracks,
etc., to look like civilian cars and residences—
but otherwise kept fighting just as they did
before. Their acts would make it much more
difficult for the blue army to spare the peaceful
civilians and their assets—while the red
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“army” would gain great strategic and tactical
benefits from this move. Indeed, further analy-
sis may well show that such a change (espe-
cially when the response is stricter engagement
rules for our military) is one major reason the
war in Afghanistan lasted so long, caused
numerous casualties, and is far from over.
Various insurgency groups, in effect, go further.
They use civilians as human shields, store their
ammunition in mosques, mount anti-aircraft
guns on the roofs of schools, use ambulances
to transport suicide bombers, and house mis-
siles in private homes. Morally, one can readily
see that the red army bears primary responsi-
bility for the collateral damage caused by its
actions, and it is difficult to see why one would
hold that the red army fighters are as a result
entitled to extra rights and protections. This is
true even if the red army is only a part-time
army. (I know, from personal experience. The
first year I served in the Palmach, we would
work two weeks each month in a kibbutz that
provided us with room and board, including
for the other two weeks each month, in which
we would train and fight.)*

Abusive civilians are citizens who misuse
their civilian status by violating the rules of
war while seeking to benefit from them,
demanding that those whom they challenge
abide by these rules. I call them “abusive civil-
ians” as opposed to “abusive combatants” so
as to emphasize the particular way in which
they are violating the rules and moral norms
of war. There are many varieties of abuse that
a combatant might engage in, for example,
waving a flag of surrender and then launching
a surprise attack on those who, in good faith,
come to negotiate. By using the term “civilian,”
my intent is not to suggest that these fighters
are somehow akin to civilians but, rather, to
specify the particular type of abuse they
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commit, namely masquerading as civilians as
opposed to clearly identifying themselves as a
party to the conflict. An additional distinction
must be drawn between two kinds of abusive
civilians—those who engage to fight but pose
as civilians and those who appear as civilians
and carry out a more logistical role by provid-
ing aid and assistance to the fighters. As it
stands presently, Additional Protocol I of 1977
qualifies fighters out-of-uniform as lawful if
they openly display their arms en route to an
attack. However in countries in which most
adult males carry guns, this is not a legitimate
marker. It would be in areas where there is a
ban on carrying arms by civilians.

Advancing this normative precept (and its
legal implications) requires several major
efforts.

(a) On the international level, public
intellectuals and legal scholars have to formu-
late the kind of brief of which this article is but
a very limited and preliminary start. Advancing
such a brief requires raising awareness of the
issue and seeking a new shared understanding
of what is legitimate civilian conduct.

(b) We need a change in language.
Currently, practically all reports—whether offi-
cial or in the media—about collateral damage
refer to “civilians” and “fighters” (or mili-
tants), which revalidates the obsolete notion
that civilians are, on the face of it, innocents
and constitute illegitimate targets. Making a
distinction between two kinds of civilians—
between peaceful and abusive civilians—
moves the language in the right direction.
Furthermore, it should be noted that current
language implies that one can readily tell
peaceful and abusive civilians apart, while the
opposite is true. In large parts of the areas
involved, most men carry arms and wear the

same clothing, headgear, and beards, whether
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they are herding sheep, farming, or fighting.
Hence, flat statements such as X civilians and
Y militants were killed are often based on one
taking the word of the locals or uncritically
accepting reports by foreign media, which are
often wildly off the mark.*? Above all, such
statements presume that it was possible to dis-
tinguish peaceful and abusive civilians before
the engagement, which is often not the case.
Each post hoc report should made it clear how
similar the “civilians” and “fighters” were
found to be and that, even after the fact, under
non-combat conditions and with no time pres-
sures, it is difficult to tell who is who because
of the illegitimate way in which the insurgents
fight.

What would a new Geneva Convention,
dealing with asymmetric war, look like? (I
write “look like” because the following lines
serve merely as a very preliminary outline for
a framework that must be fleshed out. They

Taliban police patrolling the streets of Herat in a
pickup truck, 15 July 2001.
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aim to suggest an approach rather than pro-
vide a developed draft.) The suggested conven-
tion assumes that all means for a peaceful
resolution of a conflict have been exhausted
and that a military engagement is unavoidable.
This prerequisite is essential precisely because
one must assume that war cannot be kept “sur-
gical” and that peaceful civilians will be hurt,
which is one reason armed conflicts should be
avoided whenever possible.

However, if fight we must, it should be
understood that (a) civilians who bear arms of
any kind must avoid areas declared “controlled
arms zones” (which can include whole regions
and even a country), or they will be considered
fighters. It might be objected that this is too
heavy-handed, as it would open up any person
within the zone who displayed a weapon to
attack. However, as long as people are made
clearly aware that carrying weapons is prohib-
ited and are given adequate opportunity to
leave their arms behind—like Americans in an
airport - it is not clear why such an approach
should be ruled out. Our side need not wait
until our troops are first shot at to warn and
then neutralize such fighters. This does not
mean that these are free-fire zones, in which
we are free to shoot to kill at will but merely
that rules which we help establish will apply.
Others might object that even civilians need
weapons to protect themselves from fighters,
but this would not be true in a totally demili-
tarized zone where civilian and fighter alike
would be forced to disarm or face attack. In
that sense these zones are not different from
fenced-in areas, in which for security reasons—
and for the protection of civilians—we allow
in only those who do not carry arms or meet
other requirements, similar to current proce-
dures for airplanes, many public buildings,
and of course military bases even in the United
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States itself. Only in this case, the areas might
well be larger.

Finally, it might be argued that there is no
way to provide those residing within such a
zone with fair warning that they must disarm
or leave. However, the military has consider-
able experience with such communications
efforts, often dropping leaflets or setting up
phone banks in advance of bombings or to
notify fighters of opportunities to surrender
and reintegrate into society.

Such declarations of controlled arms
zones can draw on distinctions already drawn
between “theaters of war” and other zones. For
instance, the ACLU argues that the U.S's tar-
geted killings in Pakistan and Yemen are illegal
because those countries fall outside the con-
gressionally approved combat areas of Iraq
and Afghanistan. According to Ben Wizner,
Litigation Director for the ACLU’s National
Security Project, “Outside the theater of war,
the use of lethal force is lawful only as a last
resort to counter an imminent threat of deadly
attack.”*® It follows that in declared controlled
arms zones, different rules of engagements,
can be applied. These zones need not be des-
ignated by Congress any more than when we
announce that parts of the desert in Nevada—
or an island in Puerto Rico—are closed to the
public because they are being used for target
practice, only in the case at hand we allow
civilian traffic as long as the civilians do not
carry arms (bombs included). Also, because
when terrorists attack there typically is no
warning time, as there often is when conven-
tional attacks are in the making, all terrorists
should be treated as though they pose an
imminent danger.** And hence controlled arms
zones can be declared any place and any time
there is compelling evidence that terrorists or
insurgents frequent them. However when these
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are parts of independent nations (e.g.
Pakistan) as distinct from parts of a nation for
whose security we are responsible (e.g.
Afghanistan, at least until 2014), our first step
is to seek for the responsible government to
take the needed action and for us to act only
with its consent or after it has repeatedly failed
to discharge its duties.

At sea, when dealing with pirates who ter-
rorize the waterways, a 250-yard buffer—or
some other such zone—could be declared
around ships on the high seas. Those who
approach ships might be asked to stop to be
identified and, if need be, searched. If they do
not stop, those who protect the ships will be
free to fire across their bow, and if those who
are closing in on the ship still do not stop,
they will be neutralized. The same holds for
cars approaching our checkpoints or buildings
in areas designated as combat zones.

(b) Civilians who used arms but returned
to civilian pursuits are still to be treated as
fighters. As long as we must fight, if shepherds
at the side of the road plant IEDs and return to
herding their sheep, we cannot spare them any
more than soldiers of an enemy army who are
taking a break, and if farmers pull out their
AK-47s to shoot at us and then return to their
hoes, we cannot treat them as if they were part
of a Rockwell painting.

(c) Civilians who voluntarily house or
serve as sources of intelligence or transport for
fighters are fair targets, just as they would be if
they wore uniforms. (Whether a population
voluntarily services insurgents may not always
be easy to determine, but one should note that
with rare exceptions—such as when women
and children are used as human shields—peo-
ple have a choice.) There are some, not many,
who contend that individuals providing logis-
tical support, even if they were in uniform,

PRISM 4, No. 4



RULES OF ENGAGEMENT AND ABUSIVE CITIZENS

would not be subject to attack under the pres-
ent laws of war. However, it is hard to think of
a major conflict where those who build the
bombs or deliver them to the front line and so
on would be considered off-limits. The
International Committee for the Red Cross, for
example, has been particularly constrained on
this point, arguing that there are very narrow
conditions under which a person qualifies as
“directly participating in hostilities” and is,
thus, subject to attack.*> However, this inter-
pretation has seemingly gained little traction.*¢

There are too many possible permutations
for orders to cover all situations, and therefore
those in the field should be given the authority

Geneva Conventions are agreements among
nations. However, it is the hallmark of abusive
civilians that they often do not represent a gov-
ernment and are not controlled by it. Hence,
one cannot, most of the time, have an agree-
ment between the government of the nations
involved and the insurgent groups about the
rules of the conflict. However, the nations of
the world can agree with each other on the
new normative precepts and the legal points
sketched above, and issue a declaration to this
effect. These could then serve in cases of inter-
national conflicts as normative and legal
guidelines.

The conflict in Afghanistan is now internal in
nature (the Afghan government is engaged
in armed conflict against insurgents with the
support of the international community)

to determine what is to be done, with the full
knowledge that they will not be second-
guessed by those in the rear.

(d) Facilities used for housing insurgents,

supplying them, etc., are also fair targets,
whether or not the insurgents are in them at
the time.

(e) When fighters are caught who do not
carry markers that allow one to separate them
from peaceful civilians, they may be detained
as long as they continue to pose danger to us
or to others. However, instead of undeter-
mined holding, their status should be reviewed
once every year or two by a panel of three mil-
itary offices.?’

(f) Special efforts should be made to min-
imize collateral damage even though its main
cause is the insurgency (see below).

(g) Civilian populations should not be
intentionally targeted, for instance in order to
break the fighting spirit of the other side.*

These very preliminary guidelines aim to
nurture a dialogue on these points, and must
be significantly extended and elaborated upon
before they might serve as a new Geneva-like
convention. I write “Geneva-like” because the
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These suggested guidelines, and the nor-
mative concepts that underlie them, draw on
existing international humanitarian law, in
particular the 1977 Additional Protocol I of
the Geneva Conventions as well as the Rome
Statute, although specific rules of engagement
promulgated by a given military can quite
readily be much stricter than these laws imply
or otherwise vary from them.

Protocol I, which contains the most sub-
stantive guidelines for the protection of civil-
ians, applies to international conflicts. The
conflict in Afghanistan is now internal in
nature (the Afghan government is engaged in
armed conflict against insurgents with the sup-
port of the international community), and in
any case the U.S. has not ratified Protocol 1.
However, many of Protocol I's articles are rec-
ognized as rules of customary international
humanitarian law (IHL) applicable to both
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international and non-international armed
conflicts and valid for all states, whether or not
they have ratified the protocol.*’

Under the provisions of Protocol [, it is a
war crime to engage in “total war,” one that
fails to distinguish between civilian and mili-
tary targets. Indiscriminate attacks that are not
“directed at a specific military objective”
(Article 51.4 of Protocol I, Rule 12 of custom-
ary IHL) are prohibited. Under Article 51.5,
types of attacks considered to be indiscrimi-
nate include: (a) “attack by bombardment by
any methods or means which treats as a single
military objective a number of clearly sepa-
rated and distinct military objectives located
in a city, town, village or other area containing
a similar concentration of civilians or civilian
objects” and (b) “an attack which may be
expected to cause incidental loss of civilian
life, injury to civilians, damage to civilian
objects, or a combination thereof, which

would be excessive in relation to the concrete
and direct military advantage anticipated.”>°

Further, militaries must, where possible,
“avoid locating military objectives within or
near densely populated areas” (Article 58 of
Protocol I, Rule 23 of customary IHL). This
should be fully required from civilian combat-
ants as well. “Indiscriminate” needs to be rede-
fined so it is understood to mean that when
the rules of distinction are violated, discrimi-
nate counter-acts are rendered largely impos-
sible by those who did not separate themselves
and their assets. That is, indiscrimination can
be caused by both sides. The requirement that
civilian casualties not be “clearly excessive” can
continue to be honored. (While Protocol 1 of
the Geneva Convention and Rule 14 of cus-
tomary THL use the term “excessive,” Article
8.2.b.iv of the Rome Statute restricts the juris-
diction of the International Criminal Court to
cases in which civilian casualties and damage
to civilian objects are “clearly excessive.”)

Former Taliban fighters line up to hand over their rifles to the Government of the Islamic Republic of
Afghanistan during a reintegration ceremony at the provincial governor’s compound.
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Article 57.2 (reflected in Rule 15 of cus-
tomary IHL) requires that military forces plan-
ning an attack “do everything feasible to verify
that the objectives to be attacked are neither
civilians nor civilian objects...but are military
objectives” and “take all feasible precautions
in the choice of means and methods of attack
with a view to avoiding, and in any event to
minimizing, incidental loss or civilian life,
injury to civilians and damage to civilian
objects.” Once an attack has been planned,
militaries must make efforts to remove civil-
ians and civilian objects under their control
from the vicinity of military operations (Article
58 of Protocol I, Rule 24 of customary IHL)
and, where possible, “give effective advance
warning” of attacks that may impact the civil-
ian population (Article 57.2 of Protocol I, Rule
20 of customary IHL).

Articles 43 and 44 of Protocol I grant com-
batant and prisoner of war status to guerrilla
forces under the command of a central author-
ity, provided that they do not hide their alle-
giance, but distinguish themselves as combat-
ants when possible and at the very least carry
their arms openly when engaging with the
enemy or preparing to attack; Article 37
expressly prohibits combatants from feigning
to be civilians.

The main articles that must be modified
are Article 50.3 of Protocol I, which holds that
the presence of combatants within the civilian
population “does not deprive the population
of its civilian character,” and Article 50.1 of
Protocol I, which stipulates that in cases of
doubt whether a person is a civilian, the mili-
tary must consider that person a civilian. Also
problematic is the fact that civilians retain
immunity from attack until they take a “direct
part” in hostilities (Article 51.3 of Protocol I,
Rule 6 of customary IHL), at which point they
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become lawful targets of attack—but only for
the duration of their participation. Thus, the
Geneva Conventions encourage a “revolving
door” by which civilians regain the benefit of
immunity from attack as soon as they put
down their arms and no longer pose an immi-
nent threat. That said, this interpretation of
“direct part” in hostilities is put forward pri-
marily by the Red Cross and has not been
accepted by most governments of the world.

In contrast, the new declaration should
call more attention to Article 51.7 of Protocol
I and Article 8.2.b.xxiii of the Rome Statute,
which outlaw combatants from using the pres-
ence of civilians to render areas “immune from
military operations.” Article 51.7 (reflected in
Rule 97 of customary IHL) particularly empha-
sizes that combatants may not use civilians as
human shields in order to protect themselves
or military targets from attacks.

Much work remains here to be done by
public intellectuals and legal scholars. The
main approach, though, seems clear: people
who abuse their civilian status must not profit
from many of the rights that go with it.

Oversight and Moral Equivalency

The fact that abusive civilians, along with
insurgents, are the main culprits for civilian
casualties does not mean that the military
should not seek to limit these casualties while
emphasizing that there is only so much that it
can do so long as the other side is not doing
its share. The following lines merely seek to
illustrate what is being done and what can be
done to curb collateral damage.

The criteria are reported to include the
reliability of the intelligence that identified the
target and the number and status of presumed
civilians in the area. The less reliable the infor-
mation and the greater the potential collateral
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damage, the more people review the informa-
tion and the higher the rank of the those in the
military who approve the strike—all the way
up to the Commander-in-Chief. Strikes also
are examined after they occur in cases when we
have erred. Thus, in effect, abusive civilians
benefit from an extensive review before tar-
geted killing takes place.

One should note that just as the matrix
(the decision-making apparatus used by the
military) can be too lax, it can also be too
restrictive. In several cases, the delay in making
the decision or the strictness of the criteria
employed allowed abusive civilians of consid-
erable rank and power to escape.

What about freedom fighters? And private
contractors who carry out military missions? If
they act like abusive citizens, are they too to be
blamed as the major source of the resulting
casualties—and treated accordingly? Much
more license must be granted to those who rise
against a tyrannical regime than to those who
could challenge a government in the ballot
box but chose to raise their arms against it.
Some might argue that such a moralization of
the rules of war would allow any party to claim
the moral high ground and use it as an excuse
for disregarding the rules of war. However,
simply because some group claims to have jus-
tice on its side does not make this case and
need not influence how their actions are
assessed in terms of international law and core
values. There is a profound difference between
those who used violence when they tried to
overthrow Hitler and those who sought to kill
the democratically-elected Yitzhak Rabin—
between those who took up arms against
Stalin, and the assassin who killed JFK.

However, freedom fighters too must fol-
low the rules of war by separating themselves
from the civilian population, carrying
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identifying markers, and taking responsibility
for the casualties that follow when they do not
follow these rules. PRISM
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