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Whateuver the ultimate fate of the Goldstone report’s recommendations, the report
itself, in the fierce emotions and controversy it has unleashed, will stand as a fitting
coda to the event it investigates. Operation Cast Lead (OCL), Israel’s military assault
on the Gaza Strip launched on 27 December 2008 with the avowed intention of
stopping Hamas rocket fire on southern Israel, left some 1,400 Palestinians (mostly
civilians) and 13 Israelis (including 3 civilians) dead. In the weeks and montbs that
Jollowed the operation’s end on 18 January 2009, numerous buman rights organiza-
tions published investigations of violations of buman rights and bumanitarian law
commiitted during the conflict, principally on the Israeli side, but none was awaited
with such anticipation or attracted such attention as the report of the UN Fact-Finding
Mission on the Gaza Conflict, otherwise known as the Goldstone report.

The Goldstone mission and mandate originated in the UN Human Rights
Council (HRC) at a special session convened in January 2009 to discuss the
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violence even before OCL bad ended. In implementation of the HRC resolution
(Doc.A) passed at that meeting, the Council in April 2009 announced the appoint-
ment of a four-person fact-finding mission (Doc. B) under the chairmanship of
Justice Richard J. Goldstone of South Africa, an eminent jurist and former chief
prosecutor of the war crimes tribunals for the former Yugoslavia and Rwanda.
Despite Israel’s refusal to cooperate—announced almost immediately—the mis-
sion was able to carry oul its investigation, and on 15 September 2009, it released
the 575-page advance version of its report; the final version was presented to
the HRC on 29 September (see Doc. C). On the basis of its findings, the mission
concluded that in a number of instances Israel had “committed actions amount-
ing to war crimes, possibly crimes against bumanity” by using disproportionate
Sforce, deliberately targeting civilians, and destroying nonmilitary infrastructure
essential to the bealth and wellbeing of Gaza’s civilians. The report also concluded
that Palestinian armed groups bhad committed war crimes and possibly crimes
against bumanity in their indiscriminate rocket and mortar attacks on Israeli
towns and settlements across the Green Line. One of the most striking aspects of the
report was its insistence on accountability mechanisms and timetables, including
endorsement of the principle of universal jurisdiction and possible resort to the
UN Security Council and the International Criminal Court if Israel and Hamas
did not produce fair and impartial investigations of their actions during the war
within the six montbs stipulated.

Although Israel habitually reacts dismissively to buman rights reports and reso-
lutions condemmning its policies and conduct (including the International Court
of Justice’s 2004 ruling on the illegality of the separation wall), from the start, it
displayed uncharacteristic concern about the Goldstone mission. In July 2009 the
Israeli government preemptively issued a 164-page “defense brief” on OCL prepared
by the Foreign Ministry’s legal department (see Doc. C4 in JPS 153) in anticipation
of the report’s publication. Immediately following the release of the first draft of
the report, the government organized a global public relations offensive aimed at
delegitimizing the report in the eyes of the international community—particularly
the United States. Within ten days it issued a 24-page official statement outlining
its objections to the Goldstone report (see Doc. D for the official summary). The
main themes of Israel’s critique were (1) that it ignored Israel’s right to self-defense
and downplayed the magnitude of the terrorist threat; (2) that it was biased and
politically motivated, its conclusions predetermined; and (3) that it bhad a one-
sided mandate and agenda, making it selective in the incidents investigated. These
general criticisms were echoed (albeit more quietly) by the U.S. administration (see
Quarterly Update in this issue), which stood firmly with Israel in rejecting the report.
(The US. House of Representatives passed a nonbinding resolution, which adopted
the tone and wording of the Israeli government’s official response, condemning the
report on 3 November; see Doc. E) The European Union’s (EU) extremely cautious
response was to declare (10/14/09) its commitment to “assess the report and its
recommendations seriously” and to remind all parties to the conflict of their obliga-
tions under international law. Most EU members either abstained or voted against
the UN resolutions endorsing the report (see Docs. A, E, and ).

Indicative of the passions raised by the report were a number of personal attacks
on Goldstone bimself, despite bis credentials as a lifelong friend of Israel and a com-
mitted Zionist. Israeli president Shimon Peres accused (11/11/09) bim of being “on
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a one-sided mission to burt Israel” and called him a “small man, devoid of any sense
of justice, a technocrat with no real understanding of jurisprudence” who bimself
should be investigated. Israeli finance minister Yuval Steinitz commented (9/16/09)
with regard to the report that Jews, too, could be “anti-Semitic and discriminate
against our people and despise and hate our people.”Israel’s supporters also weighed
in. Harvard law professor Alan Dershowitz, a close friend of Goldstone’s before bis
participation in the Gaza facl-finding mission, called (02/08/2010) the report “a
defamation written by an evil, evil man,” while Nobel peace laureate Elie Wiesel
labeled (2/9/2010) it “a crime against the Jewish people.”Although the Israeli public
consensus seemed to endorse such views, a number of Israelis, especially intellectu-
als and buman rights activists, warned of the consequences of ignoring mounting
world criticism of Israel’s actions even while not necessarily endorsing the report.
The day the advance version of the report was released, for example, nine Israeli
hbuman rights organizations, including the Association for Civil Rights in Israel,
B’Tselem, Gisha, HaMoked, and Physicians for Human Rights-Israel, called on
the Israeli government to take the report seriously and to follow its recommenda-
tion that Israel conduct an internationally monitored independent and impartial
investigation.

Palestinian reactions ranged from positive to critical. The Palestinian Authority
(PA) greeted the report enthusiastically, with Palestinian representative to the UN
Ibrabim Kbraishi praising the report’s objectivity and stating (9/29/09) in response
to Israeli critiques that “what bothered some parties was that the report simply mon-
itored international law, international humanitarian law, and all relevant interna-
tional instruments. This was not a political instrument that supported Palestine or
Israel” (For PA president Mabmud Abbas’s temporary withdrawal of support under
pressure—and its fallout—see the Quarterly Update in this issue and Doc. E below.)
As for Hamas, its response was one of qualified support: Although we do not agree
with certain aspects of bis [Goldstone] report, we intend to act on bis recommenda-
tion and to carry out our own investigation into any alleged crimes committed by
members of the resistance movements in Gaza” (10/16/09). Palestinians in general
massively supported the Goldstone report (see for example Doc. H), though many
besides Hamas objected to the report’s failure to challenge Israel’s claim that OCL
was a defensive war.

Despite the suspicion that continues to dog the HRC in the United States and to
a lesser extent in Europe for its “anti-Israel” record, the report and its recommenda-
tions were endorsed by the leading buman rights organizations and such bodies
as the World Council of Churches. The lingering caution was well reflected in the
endorsement by Human Rights Watch’s Middle East director, who stated (9/16/09),
“The Human Rights Council bas focused disproportionately on Israel in the past, but
the Goldstone report rises above politics to examine abuses by botb sides accurately
and professionally.”

This special document file concludes with a thougbtful critique and perspective
on the report by Richard Falk, UN Special Rapporteur on the situation of buman
rights in the occupied Palestinian territories, that also offers insights into potential
Suture developments (see Doc. J). His analysis, though critical, demonstrates that
whatever happens, the report bas set an important precedent for international
handling of conflict investigations, and will serve as a rallying point for all sides in
the continuing Arab-Israeli conflict.
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A. UN HumaN RiGHTS COUNCIL (HRC), RESOLUTION CALLING FOR A
FACT-FINDING MISSION TO GAZA, GENEVA, 12 JANUARY 2009 (EXCERPTS).

With the war on Gaza still in progress, the HRC convened a special session
from 9 to 12 January 2009 to address the “grave violations of buman rights in
the occupied Palestinian territory including the recent aggression in the occupied
Gaza Strip.” (To convene a special session, the support of one-third of the HRC’s
membership is required.) The resulting Resolution $-9/1, titled “The grave violations
of buman rights in the occupied Palestinian territory, particularly due to the recent
Israeli military attacks against the occupied Gaza Strip,” was introduced by Cuba,
Egypt (on bebalf of the Arab and African Groups), and PakRistan (on bebalf of the
Organization of the Islamic Conference) on 9 January 2009. Of the resolution’s 17
operative clauses (condemning the Israeli operation; calling for an immediate ces-
sation of military attacks and the withdrawal of Israeli forces from Gaza, calling on
Israel to end its occupation of Palestinian lands and lift the siege on Gaza, calling
Sfor international protection and international action to end international buman
rights and other violations by Israel; and so on), only three relate to the creation of
a fact-finding mission to Gaza. These are reproduced below. The resolution, brought
to a vote on 12 January 2009, passed with 33 in favor (including China, India,
Russia), 1 against (Canada), and 13 abstentions (including France, Germanmny, Italy,
Japan, the Netherlands, Switzerland, and the United Kingdom). The full resolution
can be found online at bttp.//domino.un.org/unispal.nsf.

The Human Rights Council,

14. Decides to dispatch an urgent, independent international fact-finding mission,
to be appointed by the President of the Council, to investigate all violations of interna-
tional human rights law and international humanitarian law by the occupying Power,
Israel, against the Palestinian people throughout the occupied Palestinian territory, par-
ticularly in the occupied Gaza Strip, due to the current aggression,and calls upon Israel
not to obstruct the process of investigation and to fully cooperate with the mission;

15. Requests the Secretary-General and the High Commissioner [for Human Rights]
to provide all administrative, technical and logistical assistance required to enable the
above-mentioned special procedures mandate-holders and the fact-finding mission to
fulfill their mandates promptly and efficiently;

17. Decides to follow up on the implementation of the present resolution at its
next session.

B. HRC, PRESS RELEASE CONCERNING THE APPOINTMENT OF THE FACT-FINDING
MISSION ON THE GAZA CONFLICT, INCLUDING REVISED MANDATE, GENEVA, 3
APRIL 2009 (EXCERPTS).

In implementation of its Resolution $-9/1 of 12 January 2009, the HRC appointed
in early April the fact-finding mission to investigate violations committed during the
winter 2008-2009 assault on Gaza. The appointment bhad reportedly been delayed
by discussions over the mission’s mandate as stated in Resolution $-9/1 to which
a number of potential candidates bhad objected. Thus, the press release, in addition
to disclosing the names and backgrounds of the four individuals appointed to the
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mission, amended the original mandate (namely, to “investigate all violations of inter
national buman rights law and international bumanitarian law by the occupying
Power; Israel, against the Palestinian people”) by eliminating the one-sidedness implicit
therein. While not specifically referring to the original, the president of the HRC stated
that the mission was to “assess in an independent and impartial manner all human
rights ... violations”without reference to Israel. The statement quoted in the press reledase
by the newly appointed bead of the fact-finding mission, Justice Richard Goldstone,
was more explicit, spelling out that the violations “on all sides” would be investigated.
Although the change was not formally ratified, all subsequent UN documents referenc-
ing the mission—including all relevant resolutions and the final version of the mis-
sion’s report—repeated the new mandate as presented in the press release.

The press release also included biographical information of the four mission
members. Justice Goldstone’s is included below in full, but it is worth bighlighting
select experience and credentials from the biographies of the other three. Christine
Chinkin served on the HRC’s High-Level Fact-Finding Mission to Bayt Hanun
from 2006 to 2008. Hina Jilani served as a commissioner on the International
Commission of Inquiry on Darfur in 2004. Desmond Travers, in a forty-year mili-
tary career, served in key appointments with UN and EU peace support missions
in Lebanon, Cyprus, and the former Yugoslavia. The full press release can be found
online at bttp.//domino.un.org/unispal. nsf.

The Human Rights Council today announced the appointment of Richard J.
Goldstone, former Chief Prosecutor of the International Criminal Tribunals for the
formerYugoslavia and Rwanda and current Spinoza Fellow at the Netherlands Institute
for Advanced Study in the Humanity and Social Sciences, to lead an independent fact-
finding mission to investigate international human rights and humanitarian law viola-
tions related to the recent conflict in the Gaza Strip.

The Council’s president, Nigerian ambassador Martin IThoeghian Uhomoibhi, today
announced his decision to appoint Justice Goldstone to lead the mission, which
will also include the following experts: Professor Christine Chinkin, Professor of
International Law at the London School of Economics and Political Science, University
of London; Ms. Hina Jilani, Advocate of the Supreme Court of Pakistan and former
Special Representative of the Secretary General on Human Rights Defenders; and
Colonel (retired from the Irish Armed Forces) Desmond Travers, member of the Board
of Directors of the Institute for International Criminal Investigations (IICD). The team
will be supported by staff of the Office of the High Commissioner for Human Rights.

“I am confident that the mission will be in a position to assess in an independent
and impartial manner all human rights and humanitarian law violations committed
in the context of the conflict which took place between 27 December 2008 and 18
January 2009 and provide much needed clarity about the legality of the thousands
of deaths and injuries and the widespread destruction that occurred,” Ambassador
Uhomoibhi stated.

Today’s appointment comes following the adoption of a resolution by the Human
Rights Council at the conclusion of its Special Session on 9 and 12 January convened
to address “the grave violations of human rights in the occupied Palestinian territory,
particularly due to the recent Israeli military attacks against the occupied Gaza Strip.”

“It is in the interest of all Palestinians and Israelis that the allegations of war crimes
and serious human rights violations related to the recent conflict on all sides be
investigated. It is my hope that the findings of this mission will make a meaningful
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contribution to the peace process in the Middle East and to providing justice for the
victims,” Justice Goldstone stated upon his appointment.

Members of the fact-finding mission will hold a range of discussions in Geneva
within the next few weeks before departing for the region.

[Richard Goldstone Biography]

Justice Richard J. Goldstone is a director of the International Center for Transitional
Justice, Human Rights Watch, the Center for Economic and Social Rights, the Institute
for Transitional Justice and Reconciliation, and Physicians for Human Rights, and he is
on the advisory board of the Project on Justice in Times of Transition. For many years
he has served as a governor of the Hebrew University in Jerusalem.

He has been a visiting professor at NYU Law School, Fordham Law School,
Georgetown Law School, and Harvard Law School. He is currently the Spinoza Fellow
at the Netherlands Institute for Advanced Study in The Hague.

After graduating from the University of the Witwatersrand with a BA LLB cum laude,
Goldstone practiced as an advocate at the Johannesburg Bar.

In 1976, he was appointed senior counsel and in 1980 was made a judge of the
Transvaal Supreme Court.In 1989, he was appointed to the Appellate Division. From 1991
to 1994, he served as the chairperson of the Commission of Inquiry Regarding Public
Violence and Intimidation, which came to be known as the Goldstone Commission.

He served as a judge of the Constitutional Court of South Africa from July 1994 to
October 2003.From 15 August 1994 to September 1996, he served as the chief prosecu-
tor of the United Nations’ International Criminal Tribunals for the former Yugoslavia
and Rwanda. From August 1999 until December 2001, he was the chairperson of the
International Independent Inquiry on Kosovo. In December 2001, he was appointed
the co-chairperson of the International Task Force onTerrorism, which was established
by the International Bar Association. In April 2004, the secretary-general of the United
Nations appointed Goldstone to the independent committee to investigate the Iraqi
oil-for-food program (the Volcker Committee). In October 2007, he was appointed
by the Registrars of the United Nations International Criminal Tribunals for the
former Yugoslavia and Rwanda to chair an Advisory Committee on the Archiving of
the Documents and Records of the two tribunals.

Justice Goldstone is the recipient of several international human rights awards
and most recently the MacArthur Foundation Award for International Justice, to be
presented at The Hague on 25 May 2009.

C. REPORT OF THE UN FACT-FINDING MISSION ON THE GAZA CONFLICT
(THE GOLDSTONE REPORT), GENEVA, 25 SEPTEMBER 2009 (EXCERPTS).

The fourperson UN fact-finding mission travelled to Gaza twice, from 30 May to
6 June and from 26 June to 1 July 2009, with its support staff remaining in the Strip
to conduct field investigations from 22 May to 4 July. With Israel refusing to cooperate
with the mission, the Goldstone team was obliged to enter Gaza through Egypt and
was unable to visit either the Sederot area of Israel bit by Hamas rockets or the West
Bank to investigate violations there, including internal Palestinian violence. Sederot
residents were interviewed by telephone and some gave testimony at public bearings
in Geneva, where priority was given to the participation of victims and persons from
the affected communities. The mission was able to meet members of the PA government
in Amman, and a number of West Bankers also took part in the Geneva bhearings.
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The West Bank and Gaza autborities both cooperated fully with the mission.
While the Goldstone mission did not bave access either to Israeli internal documents
or Israeli officials, it bad the cooperation of a number of former government and
military officials as well as of Israeli buman rights organizations. In addition to
public bearings (which included 38 public testimonies), the mission conducted 188
individual interviews, reviewed over 10,000 pages of documentation, and viewed
over 30 videos and 1,200 photographs, including satellite imagery. Thirty-six inci-
dents seen as illustrative of the main patterns of violation were examined and
analyzed in depth. The period covered by the report extends beyond the 23 days
of the assault, including events since 19 June 2008, the start of the Israeli-Hamas
cease-fire, and the period up to the end of its investigations on the ground.

Given the size of the Goldstone report, selecting excerpts was difficult. The table of
contents is presented bere in full, as it shows the report’s structure and compreben-
siveness and also gives a more complete picture of the mission’s concerns (notably,
the importance accorded to the background and context of OCL). (Within the table
of contents, numbers presented next to each chapter beading indicate paragrapbs,
not pages.) Because of extensive treatment elsewbere (e.g., buman rights and press
reports, JPS 151 and 152), JPS decided not to excerpt material on dramatic incidents
involving extensive loss of buman life, the use of human shields, the use of banned
weaponry, and so on.

Chapter XIII, which covers the destruction of nonmilitary infrastructure essential
to life in Gaza, was selected as a good example of the methodical approach and level
of detail applied throughout the report. The presentation and method are particu-
larly visible in the chapter’s first incident, “the destruction of el-Bader flour mill,” in
simplified form: site visit, background and description of the incident, the mission’s
assessment of the facts (“factual findings”), and the mission’s legal assessment in
light of the relevant laws (“legal findings”). The chapter XIII excerpts also exemplify
the inaccuracy of the Israeli-U.S. charge that the Goldstone report fails to take into
account Israel’s right to “self-defense.” On the contrary, the report never questions
whether OCL was legitimate, and it views “military necessity” or the pursuit of a
military objective or advantage as potentially valid grounds for an attack, provided
proportionality and other criteria are met (see for example paragraphs 929, 957,
972, 974, 985, and 980).

Other excerpts are from chapter XVI (on the objectives of OCL), which provides
an excellent analysis of the strategic underpinnings of the operation, and chapter
XX1V, on the impact of Palestinian rocket fire on Israeli civilians.Also included are
excerpts relating to universal jurisdiction (chapter XXVIID), accountability and
reparations (chapter XXIX), as well as parts of the general conclusions and recom-
mendations (chapters XXX-XXXI). The full report can be found online at bttp.//
domino.un.org/unispal.nsf. Footnotes bave been omitted for space considerations.

1. TABLE OF CONTENTS
PART ONE: METHODOLOGY, CONTEXT AND APPLICABLE LAW
Introduction: 131-150

I. Methodology: 151-175
A. Mandate and terms of reference: 151-155
B. Methods of work: 156-167
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C. Assessment of information: 168-172
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Bank: 198-209
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Bank: 210-215
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VIII. Obligation on Palestinian Armed Groups in Gaza to Take Feasible
Precautions to Protect the Civilian Population: 439-498
A. Launching attacks from within civilian areas and from within or in the immediate
vicinity of protected sites: 446-460
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2. EXCERPTS

PART TWO: OCCUPIED PALESTINIAN TERRITORY

XIII. ATTACKS ON THE FOUNDATIONS OF CIVILIAN LIFE IN GAZA: DESTRUCTION OF
INDUSTRIAL INFRASTRUCTURE, FOOD PRODUCTION, WATER INSTALLATIONS, SEWAGE
TREATMENT PLANTS AND HOUSING: 913-1031

A. The destruction of el-Bader [al-Badir] flour mill: 913-941

913.The mission visited the site of the air strikes and surveyed the surrounding
area in Sudaniyah [al-Sudaniyya], west of Jabaliyah [Jabaliya]. It met and interviewed
the Hamada brothers, joint owners of the el-Bader flour mill, on four occasions. It
spoke with representatives of the business community about the context and conse-
quences of the strike on the flour mill. Mr. Hamada also testified at the public hearings
in Gaza.The mission also addressed questions to the government of Israel with regard
to the military advantage pursued in attacking the el-Bader flour mill, but received
no reply.

915. The el-Bader flour mill began operations in 1999. By 27 December 2008, it was
the only one of Gaza’s three flour mills still operating. The others had ceased operations
owing to a lack of supplies.The el-Bader mill was able to continue in part because of
its greater storage capacity.

916.0n 30 December 2008, a recorded warning was left on the flour mill’s answer-
ing machine to the effect that the message was from the Israeli armed forces and that
the building should be evacuated immediately. The approximately 45 workers in the
mill at the time were evacuated at around 9.30 a.m.

917. Following the evacuation, Mr. Hamada called a business associate in Israel,
explained what had happened and asked him for advice.The business associate called
him back, indicating that he had spoken with contacts in the Israeli armed forces on
Mr. Hamada’s behalf, and had been told that, although the mill had been on a list of
proposed targets, they had decided not to proceed with the strike. Mr. Hamada did not
receive any information as to why his mill might have been targeted.

918. As a result of these conversations and the fact that there had been no strike, the
employees returned to work the next day. Work continued for a number of days until
a second recorded warning was received on or around 4 January 2009.The flour mill
was again evacuated and Mr. Hamada again contacted his business associate in Israel.
The same scenario unfolded. . ..The employees returned to work. . ..

919. On 9 January, at around 3 or 4 a.m., the flour mill was hit by an air strike, pos-
sibly by an F-16.The missile struck the floor that housed one of the machines indispens-
able to the mill’s functioning, completely destroying it. The guard who was on duty at
the time called Mr. Hamada to inform him that the building had been hit and was on
fire. He was unhurt. In the next 60 to 90 minutes the mill was hit several times by mis-
siles fired from an Apache helicopter.These missiles hit the upper floors of the factory,
destroying key machinery. . . .The strikes entirely disabled the factory and it has not
been back in operation since. . ..
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920.The Israeli armed forces occupied the disabled building until around 13 January.
Hundreds of shells were found on its roof after the soldiers left. They appeared to be
40-mm grenade machine-gun spent cartridges.

921. The Hamada brothers rejected any suggestion that the building was at any
time used for any purpose by Palestinian armed groups.They pointed out that all of
the buildings and factories were surrounded by a high wall and manned by at least
one guard at night. In addition, the Israeli authorities knew them as businessmen and
they would not have been given Businessman Cards had there been any reason for
the Israeli government to suspect that they were involved with or supported armed
groups. They were both adamant that their interest was and always had been indus-
trial and commercial and that the last thing they were prepared to do was put their
business at risk.

1. Factual findings

922. The mission found the Hamada brothers to be credible and reliable witnesses.
It has no reason to doubt the veracity of their testimony. The information they pro-
vided was corroborated by other representatives of the Gaza business community
with whom the mission discussed the context and consequences of the strike on the
flour mill.

2. Legal findings

926. [Ed. Note—Citation of relevant articles of Additional Protocol I to the Geneva
Conventions.]

927.No other buildings in the industrial compound belonging to the Hamadas were
damaged at the time of the strikes. It appears that the strikes on the flour mill were
intentional and precise.

928.The Hamada brothers are well-known businessmen.The Israeli authorities did
not appear to consider them either before or after the military operations to be a threat,
given the unrestricted issuance of their Businessman Cards and their ability to travel
to Israel afterwards. . . . It is not plausible that the Israeli authorities would issue such
a document to any party it regarded with suspicion.

929.The only issue that remains to be examined is whether there was any reason
for the flour mill to have been deemed a military objective on 9 January.The building
was one of the tallest in the area and would have offered extensive views to the Israeli
armed forces.The mission notes that taking control of the building might be deemed
a legitimate objective in the circumstances. However, by 9 January, the Israeli armed
forces were fully aware that the flour mill could be evacuated at short notice by using
the warning message system. If the reason for attacking the mill was to gain control
of it for observation and control purposes, it made no sense to bomb the principal
machinery and to destroy the upper floors.There is also no suggestion that the Israeli
armed forces considered the building to be a source of enemy fire.

930.The nature of the strikes on the mill and in particular the precise targeting
of crucial machinery on one of the mid-level floors suggests that the intention was
to disable its productive capacity. There appears to be no plausible justification for
the extensive damage to the flour mill if the sole objective was to take control of the
building. It thus appears that the only purpose was to put an end to the production
of flour in the Gaza Strip.
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931. From the facts it ascertained, the mission finds that there has been a violation of
the grave breaches provisions of the Fourth Geneva Convention. Unlawful and wanton
destruction which is not justified by military necessity would amount to a war crime.

932. Having concluded that the strikes were without any military justification, and
therefore wanton and unlawful, the mission finds it useful to consider if there was any
non-military purpose to the strikes.

933.The aim of the strike, if not military, could only have been to destroy the local
capacity to produce flour.The question is whether such deliberate destruction of the
sole remaining flour producing capacity in the Gaza Strip can be described as having
been done for the purpose of denying sustenance to the civilian population.

937. From the facts ascertained by it, the mission finds that the destruction of the
mill was carried out for the purpose of denying sustenance to the civilian population,
which is a violation of customary international law as reflected in Article 54 (2) of
Additional Protocol I and may constitute a war crime.

B. The destruction of the Sawafeary cbicken farms: 942-961

943.Sameh Sawafeary is a chicken farmer. His family has been in the egg production
business for many years. He indicated that he, his brothers and his children owned 11
chicken farms in Zeytoun [al-Zaytun] as of December 2008.The farms housed more
than 100,000 chickens.

944. On 3 January, Mr. Sawafeary, who was in his home on al-Sekka Road in the
al-Samouni [al-Samuni] neighborhood of Zeytoun with his family, was alerted by an
al-Jazeera television news broadcast at around 8 p.m. that an Israeli ground invasion
was imminent. As a result, he took a number of precautions, including hiding money
and other valuables. He then gathered around 11 members of his family on the upper
floor of the two-storey concrete house. At around 10 p.m. a missile struck the house,
entering through the rear of the upper floor and exiting near the window of the living
room opposite.The missile passed over several of Mr. Sawafeary’s children and grand-
children, who were lying on the floor. No one was injured.

945. At around 11 p.m., Mr. Sawafeary heard the sound of helicopters flying over
his house followed by soldiers landing on his roof.The soldiers remained there until 7
a.m. the next morning, firing what he described as “a rain of bullets.” The family stayed,
terrified, on the floor of an upstairs room.

946. At around 7.15 a.m. on 4 January, soldiers came into the upstairs room where
the family was sheltering. They separated the men from the women and put the women
in another room. The hands of the men and the boys were tied behind their backs,
except for one of Mr. Sawafeary’s sons who has only one arm.After some time the com-
mander told Mr. Sawafeary that they should walk south and “go to Rafah.”The soldiers
then searched the house.The 11 members of the household there at the time left the
house as instructed.

947.The Sawafeary family spent the following five days in terror. Together with
neighboring families they spent one night in the Abu Zur house and the following three
in the nearby house of Mr. Rajab Mughrabi. During that time, they suffered a number
of violations at the hands of the Israeli armed forces, including the killing of the child
Ibrahim Juha (see chap. XD).

948.For the purposes of this section the mission refers to the information it received
about the systematic destruction that occurred for several days and which the witnesses
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were able to see during the time they were forced by the circumstances to remain in
the house of Mr. Mughrabi.

949. Mr. Sawafeary and Mr. Mughrabi informed the mission that they had watched
Israeli armored bulldozers systematically destroy land, crops, chickens and farm
infrastructure. Mr. Mughrabi stated that he watched the bulldozers plough through
fields with crops and trees, destroying everything in their path. Mr. Sawafeary stated
that he saw less, as he was watching through a small opening because he was
afraid of being seen and shot. He stated that he saw only two or three “tanks,” but
was not in a position to say whether there were more. He watched as the armored
bulldozers destroyed the chicken farms, crushing the wire mesh coops with the
chickens inside. He could not see his own farms and the chickens he could see
being destroyed were not his. He noted that the drivers of the tanks would spend
hours flattening the chicken coops, sometimes stopping for coffee breaks, before
resuming their work.

950.When he left Mr. Mughrabi’s house on 8 January, Mr. Sawafeary was able to see
that his own farms did not appear to have been subjected to the destruction he had
witnessed from inside the house. However, when he was able to return to his home
after the Israeli withdrawal, all 31,000 of his chickens had been killed and the coops
systematically flattened.

951.The mission visited the site and saw the still flattened mesh coops, which had
been covered with corrugated iron, as well as the remains of water tanks and machin-
ery. The mission was also shown the remnants of a small mosque near the end of one
of the lines of the coops that had been destroyed.The remains of some dead chickens
were still visible and Mr. Sawafeary stated that it had been a mammoth task to clean
up the area when he returned. He pointed out that, in addition to the loss of livestock,
the farm had been completely automated with significant investment in machinery,
all of which had been destroyed, as had the plant for packaging the eggs. In short, the
business had been razed to the ground.A protective grille, believed to be part of a D-9
armored bulldozer, was found at the site.

954. Mr. Sawafeary told the mission that he and his family together supplied approxi-
mately 35 percent of the egg market in Gaza. His own farms supplied over 10 percent.
He noted that it was not only his farms that had been destroyed but also most of his
family’s farms had been destroyed in the same way as his. He estimated that close to
100,000 chickens were killed in the process.

955.The mission has reviewed the relevant UNOSAT [UN Institute for Training and
Research Operational Satellite Applications Program] report and satellite imagery. One
satellite image shows the Sawafeary chicken farms in June 2007 and another shows
the area in January 2009.The images depict clearly the size of the farms and the sur-
rounding area.The destruction is plainly visible in the second image.

1. Factual findings

957.The mission finds that the destruction of the land and farms in the area was not
justified by the pursuit of any military objective.The Israeli armed forces that arrived
took control of the area within a matter of hours.They remained there until 18 January.
The destruction of the land was not necessary to move the tanks or equipment or gain
any particular visual advantage.
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960. From the facts ascertained by it, the mission finds that the Sawafeary chicken
farms, the 31,000 chickens, and the plant and material necessary for the business were
systematically and deliberately destroyed, and that this constituted a deliberate act of
wanton destruction not justified by any military necessity.

C. The destruction of water and sewage installations: 962-989

1.The Gaza wastewater treatment plant, Road No. 10, al-Sheikb Ejlin [Shaykb
Ajlin], Gaza City

963.The Gaza wastewater treatment plant is located in the coastal area southwest
of Gaza City in the al-Sheikh Ejlin neighborhood. It was built in 1977 and expanded
with support from development cooperation. It consists of a number of installations,
including offices, tanks and lagoons to store raw sewage.

964. At some point between 3 and 10 January, a large missile hit the northernmost
wall of lagoon No. 3, causing a massive outflow of raw sewage, which travelled a dis-
tance of 1.2 kilometers and damaged 5.5 hectares of land, including agricultural land,
according to UNOSAT satellite imagery.

965.The chief of the plant, Mr. Jaoudat al-Dalou, explained to the mission that when
the Israeli ground offensive started around 3 January,all staff left for security reasons, as
did the local residents of the sparsely populated area.Around 14 January, he received
a phone call from someone in the vicinity of the plant reporting the strike on lagoon
No. 3 and the flooding of neighboring farmland by sewage. He contacted ICRC [the
International Committee of the Red Cross] and PRCS [Palestinian Red Crescent Society]
to seek permission from the Israeli armed forces to go to the plant and carry out urgent
repairs. Permission was denied on the grounds that the area was a “military zone.”

966. After the withdrawal of the Israeli armed forces, Mr. al-Dalou and his colleagues
returned to al-Sheikh Ejlin to inspect the damage. They also saw what they believed
to be unexploded bombs nearby and called the police to contact UNRWA [UN Relief
and Works Agency] to clear the area. Mr. al-Dalou found a crater five meters deep on
the northeast side of lagoon No. 3.The damaged wall took over four days to repair at a
cost of some US$ 158,000. More than 200,000 cubic meters of raw sewage had flowed
into neighboring farmland.

967. In addition, a number of items, including an incubator, had been taken out
of the plant and used by Israeli soldiers to make a barricade or protection wall. The
damage done by the impact of bullets could still be seen on interior walls. Shattered
windows had still not been replaced as glass was not available. Other damaged equip-
ment included distillation equipment (damaged beyond repair) and a nitrogen ammo-
nium machine.

968. In interviews with the mission, Mr. Munther Shublaq, who issued a CMWU
[Coastal Municipalities Water Utility] report of the damage in January 2009, confirmed
that staff had left upon the arrival of Israeli ground forces and did not return until their
withdrawal. He also indicated that on hearing news of the rupture of lagoon No. 3 he
made several unsuccessful efforts to obtain permission to access the area to stop the
damage caused by the outflow.

969.The mission noted breaks in a large raw-sewage pipe which ran to the north
of lagoon No. 3. Plant officials suggested that clearly visible markings on the pipe had
been made by tanks.The routes of such pipes are marked by 1.5-meter-high, red and
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white poles to ensure that care is taken not to damage the pipes.The damage is very
close to one such pole.

970. The precise date of the strike on Lagoon No. 3 is uncertain because there
were no witnesses in the area at the time. With satellite images it is, however, possible
to establish that the strike must have occurred before 10 January 2009, as the images
clearly show the massive outflow of sewage from the lagoon on that date.

971. 1t is also possible to ascertain from the satellite images that the strike on the
lagoon wall’s eastern side created a breach of about 22 meters, through which the sewage
flowed.The same images show the route of the outflow and where it stopped.The United
Nations Environment Program carried out a ground survey of the site on 30 January 2009
and data from that survey were added to the UNOSAT image interpretation.

972.The plant occupies a position at the top of a hill and provides a view over a
considerable area of open land, which is mainly farmland.As such, it might reasonably
be considered to be of strategic interest.

Factual findings

974. Notwithstanding the possible military advantage offered to the Israeli armed
forces by the plant’s location, the mission cannot find any justification for striking the
lagoon with what must have been a very powerful missile, sufficient to cause a breach
5 meters deep and 22 meters wide. It is highly unlikely that Palestinian armed groups
could have taken up positions in or around the lagoon after the initial occupation of
the area by Israeli armed forces: any such groups would have been exposed in the open
area. The fact that the lagoon wall was struck precisely there where it would cause
outflow of the raw sewage suggests that the strike was deliberate and premeditated.

2. Namar wells group, Salab ad-Din [Salab al-Din] Street, Jabaliyabh refugee camp

976.The wells group stood approximately 50 meters from the Jabaliyah refugee
camp’s administration building, which was also destroyed.A crater (approximately five
meters wide) was still visible in the grounds belonging to the civil administration, with
at its bottom the case of a rocket.

977.This was a complex of two water well pumps, one in operation and another
next to it as standby. Mr. Ramadan Nai’m told the mission how proud CMWU had been
of this water well, which produced more than 200 cubic meters per hour of the best-
quality water in the area.The well supplied water to some 25,000 people in eastern
and central Jabaliyah.The standby well pump was capable of pumping some 100 cubic
meters of water. Both were completely destroyed on 27 December by an airstrike.

978.1In the Namar water wells complex there were not only pumping machines but
also a 180 kg generator, a fuel store, a reservoir chlorination unit, buildings and related
equipment.These were also destroyed.

979.The operator, Mr. Abdullah Ismail al-Zein, was killed in the air strike while he
was working at the station. He was employed by the municipality rather than by CMWU
and had been working in the station for four years. He was blown to pieces and his
identity was established when his shoes were found three days later.

980.The strike also blew up the pipes connecting the wells to other water wells;incom-
ing water spilled into the area for some 10 days before the pipes could be shut off.

981.Mr. Nai’m informed the mission that he tried through the mediation of ICRC to
get permission from the Israeli armed forces to repair the supply pipes, but permission
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was not granted and he was obliged to wait until the withdrawal of the Israeli armed
forces.

982. It was calculated that repairs to this group of water wells would cost around
US$ 200,000, excluding the ancillary but necessary civil engineering works.

983. Mr. Nai’'m stated that at least 10 bombs were used to destroy the complex. Not
a single wall was left intact.

Factual findings

984. From the facts ascertained by it, the mission finds that the Namar wells were
destroyed by multiple air strikes on the first day of the Israeli aerial attack and that civil
administration buildings located at approximately 50 meters were also destroyed.

985.The question remains as to whether the Israeli air strikes on the Namar wells
group were deliberate or made in error.The mission notes that the deployment systems
and aircraft used in the strikes of 27 December (principally F-16 fighter jets and UAVs
[unmanned aerial vehicles]) are capable of a high degree of precision. It notes also that,
by all accounts, a great deal of preparation had been put into determining and designat-
ing the targets of air strikes. The mission considers it unlikely that a target the size of
the Namar wells could have been hit by multiple strikes in error, given the nature of the
deployment systems and the distance between the wells and any neighboring buildings.
The facts thus indicate that the strikes on the Namar wells group were intentional.

986.The mission found no grounds to suggest that there was any military advantage
to be gained from hitting the wells. There was no suggestion that Palestinian armed
groups had used the wells for any purpose.

D. The destruction of bousing: 990-1007

1. Factual findings

998. From the facts gathered, the mission concludes that, in a number of cases it
investigated, the Israeli armed forces launched direct attacks against residential houses,
destroying them. Although the mission does not have complete information on the
circumstances prevailing in Juhr ad-Dik [Juhur al-Dik], al-Samouni neighborhood, and
Izbat Abd Rabbo [Izbat ‘Abid Rabbuh] when the houses of the Hajaj, al-Samouni, and
Khalid Abd Rabbo families were destroyed, the information in its possession strongly
suggests that they were destroyed outside of any combat engagements with Palestinian
armed groups. Nor were these houses otherwise making any effective contribution to
military action.These attacks deprived the extended families living there of shelter and
of a significant part of their property.

999.1n other cases, residential neighborhoods were subjected to air-launched bomb-
ing and to intensive shelling apparently in the context of the advance of Israeli ground
forces. In these cases, although the facts gathered by the mission do not suggest that
the residential houses were directly targeted, it doubts whether there were military
objectives pursued by the shelling.

2. Corroboration of mission’s factual findings and widespread nature of bousing
destruction

1000. Testimonies of Israeli soldiers deployed in Gaza during the military operations
corroborate what the mission saw for itself and heard from the witnesses it interviewed.
Several of the soldiers interviewed by Breaking the Silence spoke of the unprecedented
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scale of destruction of houses and of “intentional, systematic destruction.”The testimo-
nies of the soldiers appear to distinguish between three phases in or types of destruc-
tion of residential housing. First, there is the destruction which is incidental to the actual
combat between the advancing Israeli forces and the Palestinian combatants or to Israeli
forces directing fire at locations from which rockets were launched. Second, there is
destruction of houses for what is termed “operational reasons.” This is the deliberate
destruction of houses from which fire had been opened on Israeli soldiers or which
were suspected of being booby-trapped, containing tunnels, or being used for weap-
ons storage. “Operational necessity” also embraced the destruction of houses which
obstructed visibility for the Israeli armed forces or had a “strategic advantage” for them.
“In case of any doubt, take down houses. You don’t need confirmation for anything, if
you want,” were the instructions of one commander to his troops.

1001.The third phase of destruction of housing was no longer tied to the “opera-
tional necessities” of the ongoing military operations. It was in view of “the day after”
the Israeli armed forces withdrew from Gaza. In the words of one Israeli soldier:

...then we were told there are houses to be demolished for the sake
of “the day after” The day after is actually a thought that obviously
we're going in for a limited period of time which could be a week and
it might also be a few months. But it’s not a longer span of time with-
out defining what it is. And the rationale was that we want to come
out with the area remaining sterile as far as we’re concerned.And the
best way to do this is by razing. That way we have good firing capacity,
good visibility for observation, we can see anything, we control a very
large part of the area and very effectively. This was the meaning of
demolition for the sake of the day after. In practical terms this meant
taking a house that is not implicated in any way, that its single sin is
the fact that it is situated on top of a hill in the Gaza Strip.

1002. Satellite imagery provided by UNOSAT at the mission’s request is consistent
with the soldiers’ testimonies. It shows, for instance, that 65 percent of the destruc-
tion/damage of buildings in Rafah was caused by airstrikes between 11 and 18 January.
By contrast, 54 percent of the destruction/damage in Izbat Abd Rabbo (east Gaza)
occurred between 6 and 10 January as the Israeli troops advanced into the city.

1003.The UNOSAT reports on the destruction of buildings in al-Samouni neighbor-
hood and al-Atatra, two areas that suffered particularly heavy destruction of civilian
housing and other buildings, show that most were destroyed during the last three days
of the Israeli armed forces’ presence on the ground in Gaza. In al-Samouni, out of 114
severely damaged or completely destroyed buildings, 60 were destroyed between 27
December 2008 and 10 January 2009 (i.e., the air phase and the advance of the ground
invasion), only 4 between 10 and 16 January, and 50 between 16 and 19 January 2009.
Similarly, in al-Atatra, out of 94 severely damaged or completely destroyed buildings,
36 were destroyed between 27 December 2008 and 10 January 2009, only 6 between
10 and 16 January, and 52 between 16 and 19 January 2009.

1004.These figures confirm that a first phase of extensive destruction of housing for
the “operational necessity” of the advancing Israeli forces in these areas was followed by
a period of relative idleness on the part of the Israeli bulldozers and explosives engineers.
But during the last three days, aware of their imminent withdrawal, the Israeli armed
forces engaged in another wave of systematic destruction of civilian buildings.
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3. Legal findings

1006. Considering the facts it has gathered on the destruction of these houses from
the soldiers’ testimonies and the UNOSAT report, the mission finds that the conduct
of the Israeli armed forces in these cases amounted to the grave breach of “extensive
destruction ... of property, not justified by military necessity and carried out unlawfully
and wantonly” under Article 147 of the Fourth Geneva Convention.

E. Analysis of the pattern of widespread destruction of economic and
infrastructural targets: 1008—1031

1008. The mission interviewed Mr. Amr Hamad, the Deputy General-Secretary of
the Palestinian Federation of Industries, on three separate occasions, including at the
public hearings in Gaza.The mission also met a number of businessmen involved in
fishing, strawberry farming, construction, including concrete and cement production
and packaging, food and drinks production, car mechanics and repairs, livestock farm-
ing, and refrigeration. While much of the information provided to the mission focused
on the effect of the restrictions Israel had imposed on the Gaza Strip for a considerable
time before 27 December 2008, significant information was also provided on the effect
of the attacks during the Israeli military operations in Gaza.

1009. Mr. Amr Hamad indicated that 324 factories had been destroyed during the
Israeli military operations at a cost of 40,000 jobs. In its detailed written report on the
impact of the Israeli military activities, the Palestinian Federation of Industries points
out that 200 businesses and factories were destroyed in Gaza City, 101 in northern Gaza
and 20 in southern Gaza. Of the total 324 premises damaged, almost 30 percent were
linked to the metals and engineering sector, over 20 percent to construction, and 16
percent to furniture businesses. Other sectors with significant losses were aluminum,
food, sewing textiles, chemicals and cosmetics, plastics and rubber, paper and carton,
and handicrafts. The Federation states that more than half were totally destroyed.

1010.The Federation emphasized that “the Gaza Strip’s most crucial industries, and
ones which require the greatest investment, were most severely hit” Eleven of the 324
premises struck by the Israeli armed forces were linked to the food industry and the
losses incurred amount to some US$37 million,i.e., over one third of all the losses to the
industrial sector. Similarly, while the construction sector suffered 69 of the 324 strikes,
this represented just under 30 percent of the total damage.The report notes that the
majority of the losses resulting from the strikes on the 324 premises related to machin-
ery costs (50 percent), while just over a quarter relate to the buildings themselves.

1011. The mission found the information provided by Mr. Hamad, as well as the
report produced by the Palestinian Federation of Industries, to be credible and reliable.
The mission discussed and was satisfied by the methodology used in compiling the
report, which was produced with the support of the Konrad Adenauer Foundation.
The mission also found that the testimony of businessmen whose premises had been
struck or destroyed by the Israeli armed forces corroborate information provided by
Mr. Hamad and the Palestinian Federation of Industries.

1. Construction industry

1012.One of the incidents Mr. Hamad referred to at the public hearing relates to the
destruction of the only cement-packaging plant in Gaza.The mission also interviewed
its owner, Mr. Atta Abu Jubbah. According to the reconstruction of the events, the
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Israeli armed forces began striking the plant from the air, damaging it significantly. Later
ground forces—equipped with bulldozers and tanks—moved in and used mines and
explosives to destroy the silo that used to contain 4,000 tons of cement. Helicopters
launched rockets to destroy the main manufacturing line and fired holes into the
cement containers. Bulldozers were used to destroy the factory walls. Over four days
the factory was systematically destroyed.The mission spoke with a number of other
witnesses able to verify this account and considers it to be reliable. Among those wit-
nesses was a civil engineer who inspected the site and confirmed that certain aspects
of the destruction could have been achieved only by placing explosives inside the
building. The silo had not been entirely destroyed in the aerial attacks, so explosives
were attached to its supporting columns.

1013. The plant was an important part of Gaza’s construction industry. It produced
cement in bags, selling 200 tons per day with a profit of US$15 per ton.The company
is valued at some US$12 million. As mentioned above, the owner’s house was also
destroyed by rocket fire.

1014. The owner is one of fewer than 100 businessmen who are in possession of the
Businessman Card issued by Israel. The mission notes that the plant was not destroyed
during the aerial phase but was systematically reduced to rubble in a concerted effort
over several days at the end of the military operations.

1015.The destruction of Mr. Atta Abu Jubbah’s plant forms part of what appears
to have been a very deliberate strategy of attacking the construction industry. The
Palestinian Federation of Industries also provides detail on the systematic and total
destruction of the Abu Eida factories for ready-mix concrete. They were established
in 1993. Nineteen of the 27 concrete factories were reported to have been destroyed,
representing 85 percent of the productive capacity.

1016. The ability to produce and supply concrete in a context where external supplies
are entirely controlled by Israel is a matter not only of economic importance but arguably
one of human necessity to satisfy the basic need for shelter. Even if the population can get
by in makeshift accommodation or by living in cramped conditions with their extended
families, the capacity to repair the massive damage done to buildings without internally
produced concrete is severely reduced.To the extent that concrete is allowed to enter
at all, it is significantly more expensive than domestically produced concrete.

1017.There appears to have been no military reason or justification for destroying
the factory.This conclusion is borne out by the long established trading history of the
owners and their recognition through the Businessman Cards.

2. Destruction of the remaining food industry

1018. As already reported, more than a third of all egg factories were destroyed by
the Israeli armed forces. Other testimonies, for example that of the mayor of al-Atatra,
who referred to the destruction of his sister’s chicken farms, indicated that a substantial
part of the chicken farming industry appears to have been deliberately and systemati-
cally destroyed.

1019.The mission also notes the destruction of the al-Wadiyah Group’s factories.
The al-Wadiyah Group employed some 170 people, had been in business since 1954,
and produced a variety of food and drinks. Dr.al-Wadiyah presented a detailed account
of its activities and losses to the mission.

1020.The mission found no reason to believe that the premises of the flour mill,
chicken farms, and food-processing plants that were destroyed had been used for pur-
poses that would render them in any way military objectives.
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1021.The mission also reviewed satellite images showing significant destruction of
greenhouses throughout Gaza. In total, it is estimated that over 30 hectares of green-
houses were demolished; 11.2 hectares were destroyed in Gaza City and 9.5 hectares
in north Gaza.The mission found that the large-scale and systematic destruction of
greenhouses was not justified by any possible military objective.

3. Destruction of water installations

1022. Finally, in relation to the supply and treatment of water, the mission analyzed
a limited number of cases.The strikes on the al-Sheikh Ejlin plant and on the Namar
water wells have been described in some detail. The mission also spoke at length with
Mr. Munther Shublaq, who was responsible for the CMWU Damage Assessment Report.
That report indicates that all types of water installations appeared to have been dam-
aged to some extent during the Israeli operations, but notes especially that in some
areas, particularly Beit Lahia [Bayt Lahiya], Jabaliyah, Beit Hanoun [Bayt Hanun], part
of Zeytoun, south of Rafah, and the villages in the east, buildings, water and wastewa-
ter infrastructure and other facilities have been totally destroyed. “Those areas need
a complete water and wastewater infrastructure which may require re-designing the
networks based on the new population in the area”

1023. Mr. Munther Shublaq noted that, although a number of wells had been struck,
the worst effects had been as a result of the damage to water-treatment plants and
sewage pipes.The mission heard a number of reports that indicated that the strikes
on plants, pipes, wells, and tanks had put considerable pressure on the sanitation and
water-supply system.

1024.The Palestinian Authority claimed that 5,708 roof water storage tanks were
destroyed, but it is not clear how many of these were on the roofs of the 4,036 houses
that the Palestinian Authority stated were destroyed.

1025.The mission found that the targeting of water-related installations was not
justified by any possible military objective.

5. General legal findings

1028.The mission has made detailed findings in relation to each of the incidents
set out above. However, given the nature of the systematic attacks on the food, water,
and infrastructure provision in Gaza during the military operations, the mission also
believes it is important to highlight the issue of state responsibility and the liability of
Israel in relation to the internationally wrongful acts committed.

1029. While the element of fault is controversial in the law of state responsibility,
the mission has found that in all of the cases described above both the act and the
consequence were intended.

1030.Israel had a number of duties in respect of its actions during the military opera-
tions.These included the general obligation reflected in Article 52 of Additional Protocol
I to ensure that civilian objects are not the objects of attack and to ensure the protection
of objects indispensable to the survival of the civilian population.In addition, the custom-
ary norms of international law contained in Article 54 (2) of Additional Protocol I require
states not to destroy objects indispensable to the survival of the population.

1031. Israel displayed a premeditated determination to achieve the objective of
destruction. It is, therefore, responsible for the internationally wrongful acts it perpe-
trated in breach of the duties specified above.
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XVI. OBJECTIVES AND STRATEGY OF ISRAEL’S MILITARY OPERATIONS IN GAZA:
1177-1216

1177.This chapter addresses the objectives and the strategy underlying the Israeli
military operations in Gaza.

A. Planning: 1178—-1191

1178.The question of whether incidents involving the Israeli armed forces that
occurred between 27 December 2008 and 18 January 2009 are likely to be the result
of error, the activities of rogue elements, or a deliberate policy or planning depends on
a number of factors, including the degree and level of planning involved, the degree
of discretion field commanders have in operations, the technical sophistication and
specification of weaponry, and the degree of control commanders have over their
subordinates.

1179.The government of Israel has refused to cooperate with the mission.The mis-
sion has therefore been unable to interview high-level members of the Israeli armed
forces. It has, nevertheless, reviewed a significant amount of commentary and con-
ducted a number of interviews on planning and discipline, including with persons
who have been connected with the planning of Israeli military operations in the recent
past. The mission has also analyzed the views expressed by Israeli officials in official
statements, official activities and articles, and considered comments by former senior
soldiers and politicians.

1. The context

1180. Before considering the issue of planning there is an important issue that has
to be borne in mind about the context of Israeli operations in Gaza.The land mass of
Gaza covers 360 square kilometers of land. Israel had a physical presence on the ground
for almost 40 years with a significant military force until 2005. Israel’s extensive and
intimate knowledge of the realities of Gaza present a considerable advantage in terms
of planning military operations. The mission has seen grid maps in possession of the
Israeli armed forces, for example, that show the identification by number of blocks of
houses throughout Gaza City.

1181. In addition to such detailed background knowledge, it is also clear that the
Israeli armed forces were able to access the telephone networks to contact a significant
number of users in the course of their operations.

1182. Since the departure of its ground forces from Gaza in 2005, Israel has main-
tained almost total control over land access and total control over air and sea access.
This has also included the ability to maintain a monitoring capacity in Gaza, by a vari-
ety of surveillance and electronic means, including UAVs. In short, Israel’s intelligence
gathering capacity in Gaza since its ground forces withdrew has remained extremely
effective.

2. Legal input and training of soldiers on legal standards

1183.The Israeli government has set out the legal training and supervision relevant
to the planning, execution, and investigation of military operations. The mission also
met Col. (ret.) Daniel Reisner, who was the head of the International Legal Department
of the Military Advocate General’s Office of the Israel Defense Forces from 1995 until
2004.1In an interview with the mission he explained how the principles and contents of
international humanitarian law were instilled into officers. He explained the four-tiered
training system, reflecting elements similar to those presented by the government,
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which seeks to ensure knowledge of the relevant legal obligations for compliance in
the field. Firstly, during training all soldiers and officers receive basic courses on rel-
evant legal matters.The more senior the ranks, the more training is required “so that it
becomes ingrained.” Secondly, before a significant or new operation, legal advice will
be given. Col. Reisner indicated that he understood from talking with colleagues still
in active service that detailed consultations had taken place with legal advisers in the
planning of the December-January military operations. He was not in a position to
say what that advice had been.Thirdly, there would be real-time legal support to com-
manders and decision makers at headquarters, command, and division levels (but not
at regiment levels or below).The fourth stage is that of investigation and prosecution
wherever necessary.

1184. The same framework explained by Col. Reisner appears to be repeated in
similar detail in a presentation of the Office of the Legal Adviser to the Ministry of
Foreign Affairs.

3. The means at the disposal of the Israeli armed forces

1185.The Israeli armed forces are, in technological terms,among the most advanced
in the world. Not only do they possess the most advanced hardware in many respects,
they are also a market leader in the production of some of the most advanced pieces
of technology available, including UAVs.They have a very significant capacity for preci-
sion strikes by a variety of methods, including aerial and ground launches. Moreover,
some new targeting systems may have been employed in Gaza.

1186.Taking into account all of the foregoing factors, the mission, therefore, con-
cludes that Israel had the means necessary to plan the December-January military oper-
ations in detail. Given both the means at Israel’s disposal and the apparent degree of
training, including training in international humanitarian law, and legal advice received,
the mission considers it highly unlikely that actions were taken, at least in the aerial
phase of the operations, that had not been the subject of planning and deliberation. In
relation to the land-air phase, ground commanders would have had some discretion
to decide on the specific tactics used to attack or respond to attacks.The same degree
of planning and premeditation would therefore not be present. However, the mission
deduces from a review of many elements, including some soldiers’ statements at semi-
nars inTel Aviv and to Breaking the Silence, that what occurred on the ground reflected
guidance that had been provided to soldiers in training and briefing exercises.

1187.The mission notes that it has found only one example where the Israeli author-
ities have acknowledged that an error had occurred.This was in relation to the deaths
of 22 members of the al-Daya family in Zeytoun.The government of Israel explained
that its armed forces had intended to strike the house next door, but that errors were
made in the planning of the operation.The mission expresses elsewhere its concerns
about this explanation (see chap.XI). However, since it appears to be the only incident
that has elicited an admission of error by the Israeli authorities, the mission takes the
view that the government of Israel does not consider the other strikes brought to its
attention to be the result of similar or other errors.

1188. In relation to air strikes, the mission notes the statement issued in Hebrew
posted on the website of the Israeli armed forces on 23 March 2009:

Official data gathered by the Air Force concluded that 99 percent
of the firing that was carried out hit targets accurately. It also con-
cluded that over 80 percent of the bombs and missiles used by the
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Air Force are defined as accurate and their use reduces innocent
casualties significantly. . ..

1190.These represent extremely important findings by the Israeli Air Force. It means
that what was struck was meant to be struck. It should also be borne in mind that the
beginning of the ground phase of the operation on 3 January did not mean the end of
the use of the Israeli Air Force.The statement indicates:

During the days prior to the operation “Cast Lead,” every brigade was
provided with an escorting UAV squadron that would participate
in action with it during the operation. Teams from the squadrons
arrived at the armor and infantry corps, personally met the soldiers
they were about to join and assisted in planning the infantry maneu-
vers.The UAV squadrons had representatives in the command head-
quarters and officers in locations of actual combat who assisted in
communication between the UAVs—operated by only two people,
who are in Israeli territory—and the forces on the ground.The assis-
tance of UAVs sometimes reached a ratio of one UAV to a regiment
and, during extreme cases, even one UAV to a team.

1191.Taking into account the ability to plan, the means to execute plans with the
most developed technology available, the indication that almost no errors occurred,
and the determination by investigating authorities thus far that no violations occurred,
the mission finds that the incident and patterns of events that are considered in this
report have resulted from deliberate planning and policy decisions throughout the
chain of command, down to the standard operating procedures and instructions given
to the troops on the ground.

B. The development of strategic objectives in Israeli military thinking:
1192-1199

1192....The military operations from 27 December to 18 January did not occur in
a vacuum, either in terms of proximate causes in relation to the Hamas/Israeli dynam-
ics or in relation to the development of Israeli military thinking about how best to
describe the nature of its military objectives.

1193. A review of the available information reveals that, while many of the tactics
remain the same, the reframing of the strategic goals has resulted in a qualitative shift
from relatively focused operations to massive and deliberate destruction.

1194. In its operations in southern Lebanon in 2006, there emerged from Israeli
military thinking a concept known as the Dahiya doctrine, as a result of the approach
taken to the Beirut neighborhood of that name. Major General Gadi Eisenkot, the Israeli
Northern Command chief, expressed the premise of the doctrine:

1195.What happened in the Dahiya quarter of Beirut in 2006 will happen in every
village from which Israel is fired on. [...] We will apply disproportionate force on it and
cause great damage and destruction there. From our standpoint, these are not civilian
villages, they are military bases. [...] This is not a recommendation.This is a plan.And
it has been approved.

1196. After the war in southern Lebanon in 2006, a number of senior former mili-
tary figures appeared to develop the thinking that underlay the strategy set out by Gen.
Eisenkot. In particular Major General (ret.) Giora Eiland has argued that, in the event of
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another war with Hizballah, the target must not be the defeat of Hizballah but “the elimi-
nation of the Lebanese military, the destruction of the national infrastructure and intense
suffering among the population ...Serious damage to the Republic of Lebanon, the destruc-
tion of homes and infrastructure,and the suffering of hundreds of thousands of people are
consequences that can influence Hizballah’s behavior more than anything else”

1197.These thoughts, published in October 2008, were preceded by one month by
the reflections of Col. (ret.) Gabriel Siboni:

With an outbreak of hostilities, the IDF will need to act immediately,
decisively, and with force that is disproportionate to the enemy’s
actions and the threat it poses. Such a response aims at inflicting
damage and meting out punishment to an extent that will demand
long and expensive reconstruction processes. The strike must be
carried out as quickly as possible, and must prioritize damaging
assets over seeking out each and every launcher. Punishment must
be aimed at decision makers and the power elite . . . In Lebanon,
attacks should both aim at Hizballah’s military capabilities and
should target economic interests and the centers of civilian power
that support the organization. Moreover, the closer the relationship
between Hizballah and the Lebanese government, the more the
elements of the Lebanese state infrastructure should be targeted.
Such a response will create a lasting memory among . . . Lebanese
decision makers, thereby increasing Israeli deterrence and reducing
the likelihood of hostilities against Israel for an extended period.At
the same time, it will force Syria, Hizballah, and Lebanon to commit
to lengthy and resource-intensive reconstruction programs . ..This
approach is applicable to the Gaza Strip as well. There, the IDF will
be required to strike hard at Hamas and to refrain from the cat and
mouse games of searching for Qassam rocket launchers. The IDF
should not be expected to stop the rocket and missile fire against
the Israeli home front through attacks on the launchers themselves,
but by means of imposing a ceasefire on the enemy.

1198. General Eisenkot used the language quoted above while he was in active
service in a senior command position and clarified that this was not a theoretical idea
but an approved plan. Major General Eiland, though retired, was a man of considerable
senjority. Colonel Siboni, while less senior than the other two, was nonetheless an expe-
rienced officer writing on his field of expertise in a publication regarded as serious.

1199.The mission does not have to consider whether Israeli military officials were
directly influenced by these writings. It is able to conclude from a review of the facts
on the ground that it witnessed for itself that what is prescribed as the best strategy
appears to have been precisely what was put into practice.

C. Official Israeli statements on the objectives of the military operations in
Gaza: 1200-1202

1200.The mission is aware of the official statements on the goals of the military
operations:

The Operation was limited to what the IDF believed necessary
to accomplish its objectives: to stop the bombardment of Israeli
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civilians by destroying and damaging the mortar and rocket launch-
ing apparatus and its supporting infrastructure, and to improve the
safety and security of southern Israel and its residents by reducing
the ability of Hamas and other terrorist organizations in Gaza to
carry out future attacks.

D. The strategy to achieve the objectives: 1203—-1212

1203.The issue that is of special concern to the mission is the conceptualization
of the “supporting infrastructure.” The notion is indicated quite clearly in General
Eisenkot’s statements in 2006 and reinforced by the reflections cited by non-serving
but well-informed military thinkers.

1204. On 6 January 2009, during the military operations in Gaza, Deputy Prime
Minister Eli Yishai stated: “It [should be] possible to destroy Gaza, so they will under-
stand not to mess with us.” He added that “it is a great opportunity to demolish thou-
sands of houses of all the terrorists, so they will think twice before they launch rockets.
I hope the operation will come to an end with great achievements and with the com-
plete destruction of terrorism and Hamas. In my opinion, they should be razed to the
ground, so thousands of houses, tunnels, and industries will be demolished.” He added
that “residents of the South are strengthening us, so the operation will continue until
a total destruction of Hamas [is achieved].

1205. On 2 February 2009, after the end of the military operations, Eli Yishai went
on:“Even if the rockets fall in an open air or to the sea, we should hit their infrastruc-
ture, and destroy 100 homes for every rocket fired.”

1207.1t is in the context of comments such as these that the massive destruction
of businesses, agricultural land, chicken farms, and residential houses has to be under-
stood. In particular, the mission notes the large-scale destruction that occurred in the
days leading up to the end of the operations. During the withdrawal phase it appears
that possibly thousands of homes were destroyed.The mission has referred elsewhere
in this report to the “day after” doctrine, as explained in the testimonies of Israeli
soldiers, which can fit in with the general approach of massively disproportionate
destruction without much difficulty.

1208. The concept of what constituted the supporting infrastructure has to be
understood not only in the context of the military operations of December and January,
but in the tightening of the restrictions of access to goods and people into and out
of Gaza, especially since Hamas took power.The mission does not accept that these
restrictions can be characterized as primarily an attempt to limit the flow of materials
to armed groups.The expected impact, and the mission believes primary purpose, was
to bring about a situation in which the civilian population would find life so intolerable
that they would leave Gf that were possible) or turn Hamas out of office, as well as to
collectively punish the civilian population.

1209.The Israeli Government has stated:

While Hamas operates ministries and is in charge of a variety of
administrative and traditionally governmental functions in the Gaza
Strip, it still remains a terrorist organization. Many of the ostensibly
civilian elements of its regime are in reality active components of
its terrorist and military efforts. Indeed, Hamas does not separate
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its civilian and military activities in the manner in which a legiti-
mate government might. Instead, Hamas uses apparatuses under its
control, including quasi-governmental institutions, to promote its
terrorist activity.

1210.The framing of the military objectives Israel sought to strike is thus very wide
indeed.There is, in particular, a lack of clarity about the concept of promoting “terror-
ist activity”: since Israel claims there is no real division between civilian and military
activities and it considers Hamas to be a terrorist organization, it would appear that
anyone who supports Hamas in any way may be considered as promoting its terrorist
activity. Hamas was the clear winner of the latest elections in Gaza. It is not far-fetched
for the mission to consider that Israel regards very large sections of the Gazan civilian
population as part of the “supporting infrastructure.”

1211. The indiscriminate and disproportionate impact of the restrictions on the
movement of goods and people indicates that, from as early as some point in 2007,
Israel had already determined its view about what constitutes attacking the supporting
infrastructure, and it appears to encompass effectively the population of Gaza.

1212. A statement of objectives that explicitly admits the intentional targeting of
civilian objects as part of the Israeli strategy is attributed to the Deputy Chief of Staff,
Maj. Gen. Dan Harel. While the Israeli military operations in Gaza were underway, Maj.
Gen. Harel was reported as saying, in a meeting with local authorities in southern
Israel:

This operation is different from previous ones. We have set a high
goal which we are aiming for. We are hitting not only terrorists and
launchers, but also the whole Hamas government and all its wings. [...]
We are hitting government buildings, production factories, security
wings, and more. We are demanding governmental responsibility
from Hamas and are not making distinctions between the various
wings. After this operation there will not be one Hamas building left
standing in Gaza,and we plan to change the rules of the game.

E. Conclusions: 1213-1216

1213.The Israeli military conception of what was necessary in a future war with
Hamas seems to have been developed from at least the time of the 2006 conflict in
southern Lebanon. It finds its origin in a military doctrine that views disproportionate
destruction and creating maximum disruption in the lives of many people as a legiti-
mate means to achieve military and political goals.

1216.To the extent to which statements such as that of Mr.Yishai on 2 February
2009 indicate that the destruction of civilian objects, homes in that case, would be
justified as a response to rocket attacks (“destroy 100 homes for every rocket fired”),
the mission is of the view that reprisals against civilians in armed hostilities are contrary
to international humanitarian law. Even if such actions could be considered a lawful
reprisal, they do not meet the stringent conditions imposed, in particular they are
disproportionate, and violate fundamental human rights and obligations of a humani-
tarian character. One party’s targeting of civilians or civilian areas can never justify the
opposing party’s targeting of civilians and civilian objects, such as homes, public and
religious buildings, or schools.
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PART THREE: ISRAEL

XXIV. THE IMPACT ON CIVILIANS OF ROCKET AND MORTAR ATTACKS BY
PALESTINIAN ARMED GROUPS ON SOUTHERN ISRAEL: 1594-1691

1597.Since April 2001, Palestinian armed groups have launched more than 8,000
rockets and mortars from Gaza into southern Israel. Communities such as Sderot
[Sederot], the surrounding kibbutzim, and some of the unrecognized villages in the
Negev have been in range since that time. During the Israeli military operations in
Gaza in December 2008 and January 2009, the range of the rockets and mortars
increased significantly to nearly 40 kilometers from the Gaza border, encompassing
the Israeli towns of Yavne 30 kilometers to the north and Beersheba 28 kilometers
to the southeast.

1598. Since the rocket and mortar fire does not often hit populated areas, and
because of the precautions taken by the government of Israel, the rockets and mortars
have caused relatively few fatalities and physical injuries among the residents of south-
ern Israel. Property damage, while by no means insignificant, has not been extensive.
More widespread, however, has been the psychological trauma and the feeling of inse-
curity that living under rocket fire has caused and continues to cause, to people living
in the affected towns and villages, as well as the erosion of the economic, social and
cultural life of these communities.

1599. Every death and injury is not only a tragedy but a matter of utmost concern
to the mission.The mission wishes to emphasize that the issues of concern, and indeed
the consequences of any attack affecting civilians, cannot be reduced to a recitation
of statistics, nor should they be.

A. Summary of rocket and mortar fire from 18 June 2008 to 31 July 2009:
1600-1609

1. 18 June 2008-26 December 2008

1600.According to Israeli sources, 230 rockets and 298 mortars were fired against
Israel between 18 June and 26 December 2008; 227 rockets and 285 mortars struck
territory inside the State of Israel. Media reports indicate that areas struck by rockets
included the Western Negev, Sderot and Ashkelon [Ashqelon]. This includes the 157
rockets and 203 mortars that were fired during the ceasefire, which ended officially
on 18 December 2008.

1601.The mission notes that 92 percent (212) of the rockets and 93 percent (279) of
the mortars fired between 18 June and 26 December 2008 were fired after 5 November
2008.

1602. While there were no fatalities inside Israel, two young Palestinian girls, aged
5 and 12 years, were killed when a rocket fell short, landing in northern Gaza on 26
December 2008.

1603. Media reports indicated that, during this period, six Israelis and one foreign
worker were wounded as a result of rockets landing in built-up areas in southern
Israel. Where rockets did not land in open space, property damage was sustained. As
is discussed below, an unknown number of people in southern Israel were treated for
shock following the sounding of the early warning system and the subsequent rocket
strikes.
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2. 27 December 2008-18 January 2009

1604.According to the Israeli authorities, armed groups in Gaza fired approximately
570 rockets and 205 mortars into Israel during the 22 days of the military operations
in Gaza.On their websites, the [Izzeddin] al-Qassam Brigades and Islamic Jihad claimed
to have fired over 800 rockets into Israel during this time.

1605. During the Israeli military operations in Gaza, the range of rocket and mortar
fire increased dramatically, reaching towns such as Beersheba 28 kilometers to the
southeast and Ashdod 24 kilometers to the north of the Gaza Strip. Rockets continued
to fall in areas such as Sderot, the Eshkol Regional Council, and the surrounding kib-
butzim, which had experienced rockets strikes since 2001.A total of 90 rockets struck
Sderot during the 22 days of military operations in Gaza.

1606. During the period of the operations, three civilian fatalities and one military
fatality were recorded in Israel resulting from the rocket and mortar strikes launched
from Gaza. According to Magen David Adom [MDA], 918 people were injured (17 criti-
cally injured, 62 medium injuries and 829 lightly injured) in this time period. There
were also 1,595 people inside Israel treated for stress-related injuries.

G. Precautionary measures in effect in soutbern Israel: 1637-1646

1.The Tseva Adom early warning system

1637.The Tseva Adom (or ‘Red Color’) is an early warning radar system installed by
the Israeli armed forces in towns in southern Israel. It was installed in Sderot in 2002
and in different areas of Ashkelon in 2005 and 2006.

1638. When the early warning system detects the signature of a rocket launch
originating in Gaza, it automatically activates the public broadcast warning system
in nearby Israeli communities and military bases. A two-tone electronic audio alert
is broadcast twice, followed by a recorded female voice intoning the words “Tseva
Adom”.The entire program is repeated until all rockets have hit and launches are no
longer detected. . ..

1639.1n Sderot, the system gives residents a warning of approximately 15 seconds
before an incoming missile strikes. The further residents are from the Gaza Strip, the
longer the warning period. Residents of Ashkelon interviewed by the mission estimated
that the system gives them a 20 second warning, while residents of the more northern
city of Ashdod or of the town of Beersheba in the Negev estimate that the system gives
them a warning of approximately 40 to 45 seconds.

1640.1t should be noted that the Tseva Adom system is not 100 percent effective;
according to Noam Bedein, the system failed to detect a rocket that struck Sderot on
21 May 2007, killing one and wounding two others. Moreover, the system may also
give false alerts, a fact which led authorities in Ashkelon to switch off the system in
May 2008. Consequently, no warning was given when a rocket struck a shopping
centre on 14 May 2008, seriously injuring three people (including Dr. Emilia Siderer,
who appeared before the mission at the public hearings held in Geneva on 6 July
2009).

1641.The sounding of the Tseva Adom system and the knowledge that it does not
provide a guaranteed forewarning of a rocket strike, have, according to organizations
providing mental health services, also had a profound, adverse psychological effect
on the communities living within the range of rocket and mortar fire. This issue is
discussed in detail below.
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2. Construction of fortifications and shelters

1642.1n recent years, the government of Israel has fortified towns in southern Israel
with bomb shelters. Some residential homes contain “secure rooms.” In March 2008,
the government fortified 120 bus-stops in Sderot and, by January 2009, all schools in
Sderot had been fortified against rocket attacks.

1643.According to an article published in Ha’Aretz, approximately 5,000 residents
of southern Israel, mostly elderly immigrants from the former Soviet Union, lacked
proper reinforced rooms or reasonable access to public shelters. In interviews with
residents of the affected communities in southern Israel, the mission received reports
of families abandoning the upper floors of their homes and living together in a room
on the ground floor for fear of the failure of the early warning system and/or not being
able to descend from the upper floors quickly enough reach a shelter.

1644. In March 2009, Sderot inaugurated a reinforced children’s recreation centre,
designed to provide a rocket-proof place for children to play. There are fortified play-
grounds in Sderot, with concrete tunnels painted to look like caterpillars.

1645.The government of Israel has stated that, on current information, spending on
fortifications and shelters between 2005 and 2011 will amount to approximately $460
million. It should be noted, however, that the fortifications do not necessarily prevent
rockets penetrating these buildings; for instance, on 3 January 2009, a Grad rocket
penetrated the fortification of a school in Ashkelon, striking an empty classroom.

H. Impact of rocket and mortar fire on communities in soutbern Israel:
1647-1681

1647.The mission notes that the impact on communities is greater than the num-
bers of fatalities and injuries actually sustained.The mission also notes the information
in the government of Israel paper of July 2009, in which an article from the Guardian
was cited, stating that as [of] July 2009, 92 percent of Sderot residents had seen or
heard a rocket impact, 56 percent had had shrapnel fall on their homes and 65 percent
knew someone who had been injured.

1. Fatalities

1648. Between 18 June 2008 and 31 July 2009, there were four fatalities in Israel as
a consequence of rocket and mortar fire from Gaza, of which there were three civilian
and one military casualties.

2. Physical injuries

1652. According to [MDA], during the period of the Israeli military operations in
Gaza, a total of 918 civilians were wounded by rocket attacks. This figure includes
27 critically wounded, 62 moderately wounded and 829 lightly wounded. From 19
January to 19 March 2009, 10 people physically injured from rocket fire were treated
by MDA.

3. Psychological trauma/mental bealth

1653. In interviews with both residents of southern Israel and the organizations
dealing with mental health issues, the issue of psychological trauma suffered by adults
and children living in the zone of rocket fire was repeatedly raised.While news articles
sometimes report on people being treated for shock following a rocket strike, both
individuals and organizations have voiced a real frustration with the lack of focus on
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what they termed the “invisible damage” caused by rockets. According to MDA, 1,596
people were treated by health facilities in Israel between 27 December 2008 and 18
January 2009. From 19 January to 2 August 2009, 549 people from Sderot alone were
treated for stress-related injuries.

1654.A study of October 2007, commissioned by NATAL [Israel Trauma Center for
Victims of Terror and War], on the impact of the ongoing traumatic stress conditions on
Sderot found that 28.4 percent of adults and between 72 and 94 percent of children in
Sderot reported signs indicative of post-traumatic stress disorder.The study also found
that children under the age of 12 years showed a high frequency of reported symptoms
including fear, avoidance, behavioral problems, problems at school, somatic problems,
regression and difficulty in sleeping.

1656.Dalia Yosef of the Sderot Resiliency Center stated that the Center’s 18 therapists
provided counseling to over 300 people in Sderot during the military operations in Gaza
and noted that trauma symptoms were particularly noticeable in children. Ms.Yosef stated
that trauma was triggered not only by the rocket strikes but also by the sounding of the
early warning system alerts, even where no rocket strike subsequently occurred.

1657. The observations made by the organizations dealing with treating trauma
were borne out in the descriptions of daily life made in the interviews held with
residents in the affected communities. The Community Manager of Kibbutz Gevim,
near Sderot, stated that 60 percent of children in the kibbutz were in touch with psy-
chological services. . ..

4. Damage to property

1659.Where rockets have landed in towns and villages in southern Israel, they have
caused localized property damage.This has included private houses and cars. During
the operations in Gaza, a total of nine schools and kindergartens in Sderot, Beersheba,
Ashdod, Ashkelon, and Kiryat Ha Hinoch were hit and damaged by rockets. Two kin-
dergartens were struck and damaged by rocket fire in Ashdod. On 8 January 2009, a
Grad rocket hit a school in Ashkelon.

1660. On 26 February 2009, a rocket launched from Gaza damaged two houses in
Sderot. On 5 March 2009, a rocket hit a synagogue in Netivot, causing light damage.

1661.The mission was not able to obtain an estimate of the financial cost of the
damage to property caused by rocket and mortar fire. In its paper of July 2009, the
government of Israel stated, “for direct damage caused to buildings or property as a
result of rocket or mortar attacks 2,400 claims, amounting to a total of 31 million NIS
($7.95 million) were submitted in 2008, in addition to 2,300 additional claims between
January and July 2009, of which a total of approximately 25 million NIS ($6.4 million)
was granted thus far”

5. Impact on the right to education

1662.The combination of the early warning systems alarms (and the move to the
shelters), the rockets strikes and the ongoing psychological trauma caused by the alerts
and the strikes had an adverse impact on the right to education of children and young
adults in the affected communities in southern Israel.

1663. Most obvious is the disruption caused to education caused by the closure
of schools during heightened hostilities. During the operations in Gaza, educational
institutions in Sderot,Ashkelon,and Ashdod and across areas within rocket range were
closed.
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1664. Even when classes are held in more peaceful times, education is disrupted by
students having to move to secure areas every time that the early warning system sounds,
at time from 10 to 20 times a day, making it virtually impossible for classes to be held. ...

1665. Commenting on the impact of the education of children in the kibbutzim near
Sderot, Avi Kadosh, during a telephone interview on 29 June 2009, stated:

Children here can’t run around and play. They have to stay close to
a secure place.The older ones have grown up with it and know the
drills. They know they have 15 seconds to get inside to a protected
place. Some children have been born into it and for them; they clap
their hands and run to the safety room. It is also difficult for them
to get to class. The rockets are disruptive and the atmosphere is not
conducive to learning.

7. The unrecognized Palestinian Arab Bedouin villages of the Negev

1675.The unrecognized villages in the Negev are Palestinian Arab Bedouin villages
that are not recognized by Israel and have been subjected to demolitions by the Israeli
authorities. They are not marked on any commercial maps and are ineligible for munici-
pal services such as connection to the electricity grid, water mains or for garbage col-
lection.According to the director of the Regional Council for the Unrecognized Villages,
Atwa Abu Fraih, in an interview on 30 July 2009, approximately 90,000 people live in
these villages, including 17,000 schoolchildren.

1676. According to Physicians for Human Rights-Israel, these villages are in range
of rocket fire but have no early warning system, nor have any shelters been built to
protect the residents who live there. As much was confirmed by the director of the
Regional Council of Unrecognized Villages,Atwa Abu Fraih, who told the mission that
most of the structures in the villages were made of zinc, including all the schools and
that none of the unrecognized villages had any shelters from rocket or mortar fire. He
also pointed out that none of the unrecognized villages was equipped with the early
warning alarm system though seven recognized villages did. Unrecognized villages
close to either recognized villages with an early warning system or Jewish Israeli towns
could hear the alarms. He stated, however, that the early warning system was of little
use if there were no shelters. . ..

8. Recognized Palestinian towns and villages in southern Israel

1678. Where the towns and villages predominantly populated by Palestinian citi-
zens of Israel are recognized (and consequently eligible for municipal services such as
electricity), they still lack the public shelters commonly found in towns and villages
populated predominantly by Israel’s Jewish citizens.

1681. The mission is concerned about the disparity in treatment of Jewish and
Palestinian citizens by the government of Israel in the installation of early warning
systems and provision of public shelters and fortified schools between its Jewish and
Palestinian citizens. . ..

J. Findings: 1687-1691
1687.There is no justification in international law for the launching of rockets and
mortars that cannot be directed at specific military targets into areas where civilian
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populations are located. Indeed, Palestinian armed groups, among them Hamas, have
publicly expressed their intention to target Israel civilians. The al-Qassam Brigades, on
their website, claimed responsibility for the deaths of each of the Israeli civilians killed
by rocket fire during the operations in Gaza.

1688. From the facts it ascertained, the mission finds that the Palestinian armed
groups have failed in their duty to protect and respect civilians. Even though the al-
Qassam Brigades and other armed groups in Gaza have recently claimed that they do
not intend to harm civilians, the fact that they continue to launch rockets at populated
areas without any definite military targets and are aware of the consequences to civil-
ians indicates an intent to target civilians. Furthermore, the launching of unguided
rockets and mortars breaches the fundamental principle of distinction: an attack must
distinguish between military and civilian targets. Where there is no intended military
target and the rockets and mortars are launched into civilian areas, they constitute a
deliberate attack against the civilian population.

1689. Given the apparent inability of the Palestinian armed groups to aim rockets
and mortars at specific targets and, the fact that the attacks have caused very little
damage to Israeli military assets, it is plausible that one of the primary purposes of
these continued attacks is to spread terror—prohibited under international humanitar-
ian law—among the civilian population of southern Israel.

1690.The above view is supported by public statements of the armed groups, such
as that made by Hamas on 5 November 2008. Following an Israeli raid in Gaza which
resulted in the death of five Hamas militants, a Hamas spokesman stated “The Israelis
began this tension and they must pay an expensive price . ..They cannot leave us
drowning in blood while they sleep soundly in their beds.” As noted in chapter XVI,
reprisal attacks cannot be carried out against a civilian population.

1691.From the facts available, the mission finds that the rocket and mortars attacks,
launched by Palestinian armed groups in Gaza, have caused terror in the affected com-
munities of southern Israel and in Israel as a whole. Furthermore, it is the mission’s
view that the mortars and rockets are uncontrolled and uncontrollable, respectively.
This indicates the commission of an indiscriminate attack on the civilian population
of southern Israel, a war crime, and may amount to crimes against humanity. These
attacks have caused loss of life and physical and mental injury to civilians and damage
to private houses, religious buildings and property and have eroded the economic and
cultural life of the affected communities.

PART FOUR: ACCOUNTABILITY AND JUDICIAL REMEDIES

XXVIII. UNIVERSAL JURISDICTION: 18491857

1849.1n their search for justice, victims of serious violations of human rights have
often looked for accountability mechanisms in other countries when there were none
at home or the existing ones did not offer an effective remedy.The principle of univer-
sality, which says that international crimes that violate fundamental human values are
a concern for the entire international community, underpins the exercise of criminal
jurisdiction in many states. The exercise of criminal jurisdiction on the basis of the
universality principle concerns especially serious crimes regardless of the place of
commission, the nationality of the perpetrator or the nationality of the victim. This
form of jurisdiction is concurrent with others based on more traditional principles of
territoriality, active and passive nationality, and it is not subsidiary to them.
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1850.1t is uncontroversial today that states may confer upon their courts the right to
exercise universal jurisdiction over international crimes, including war crimes, crimes
against humanity and genocide. However, there is lingering controversy about the
conditions or requirements for the exercise of that jurisdiction and, in particular,about
whether the alleged perpetrator should be physically in the territory of the prosecut-
ing state or not.

1853. Many countries around the world incorporate the principle of universal juris-
diction into their national legislation, including Australia, Bangladesh, Belgium, Costa
Rica, and Spain.

1857. It is the view of the mission that universal jurisdiction is a potentially effi-
cient tool for enforcing international humanitarian law and international human rights
law, preventing impunity and promoting international accountability. In the context
of increasing unwillingness on the part of Israel to open criminal investigations that
comply with international standards and establish judicial accountability over its mili-
tary actions in the Occupied Palestinian Territory, and until such a time as clarity is
achieved as to whether the International Criminal Court will exercise jurisdiction over
alleged crimes committed in the Occupied Palestinian Territory, including in Gaza,
the mission supports the reliance on universal jurisdiction as an avenue for States to
investigate violations of grave breach provisions of the Geneva Convention of 1949,
prevent impunity and promote international accountability.

XXIX. REPARATION: 1858-1873

B. Compensation and reparations to the Palestinian people in the
Gaza Strip: 1867-1873

1868.These assistance and compensation schemes notwithstanding, the mission is
of the view that international law requires the state responsible for the internationally
wrongful act to provide reparation and compensation to the victim.To the mission’s
knowledge, Israel has to date considered compensation to be paid only to the United
Nations for the damage inflicted on United Nations personnel and facilities, without
acknowledging responsibility. At the very least, similar compensation should be offered
to Palestinian individuals.

1869. In its Advisory Opinion on the Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, the International Court of Justice affirmed
that “Israel has the obligation to make reparation for the damage caused to all natural
and legal persons concerned.”The United Nations has established the United Nations
Registry of Damages, which collects data on damage caused to Palestinians by the
construction of the Wall. Domestic law of Israel would be one vehicle to make possible
reparations for affected Palestinians.

1870. The possibilities for obtaining reparation and compensation in the Israeli
legal system have been limited.A 2001 amendment to the Civil Wrongs Act extended
the definition of “acts of war” and set procedural limitations on Palestinians’ ability
to bring claims against Israel. These limitations include the shortening of the period
before the statute of limitations applies and the requirement to submit a “notice” of
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damage to the Israeli defense minister in advance of the claim and within two months
after the damage occurred. Additional amendments passed in 2002 and 2005 prevent
the courts from hearing claims relating to actions by security forces in “conflict zones”
proclaimed as such by the minister of defense, and give immunity to the state against
claims by subjects of enemy states or members of “terrorist organizations.” Under the
last two amendments the character of the harmful act, the circumstances under which
harm was suffered and the causality link between the perpetrator and the harm have
become irrelevant. The mission received information that the amendments allowed the
minister of defense to declare areas in the Occupied Palestinian Territory as “conflict
zones” retroactively.

1871.The 2005 amendment No. 7 was challenged before the Supreme Court of
Israel, which ruled in 2006 that section 5C of the Civil Wrongs Law (as amended in
2005) was not constitutional. Therefore, the provision that makes Israel immune from
civil liability for acts of security forces in declared “zones of conflict” was struck down.
However, the ruling did not pronounce on the constitutionality of section 5B of the
Law, which grants immunity to the state against civil claims brought by subjects of a
state enemy of Israel and persons active in or members of a terrorist organization. At
the same time, other amendments passed prior to 2005 have not been challenged and
stand as law in force in the land.

1872. The mission is concerned that the possibilities for civil compensation for
damage and loss of property suffered by Palestinians during military operations are
limited in Israeli domestic law since that damage is generally seen as the result of “acts
of war” regardless of the nature of the action. ...

1873.1t is the view of the mission that the current constitutional structure and legis-
lation in Israel leaves very little room, if any, for Palestinians to seek compensation.The
international community needs to provide an additional or alternative mechanism of
compensation by Israel for damage or loss incurred by Palestinian civilians during the
military operations.In this regard, the mission notes that the International Commission
of Inquiry on Darfur and the Commission of Inquiry on Lebanon expressed similar
concerns about the need for compensation for the victims.

PART FIVE: CONCLUSIONS AND RECOMMENDATIONS

XXX. CONCLUSIONS: 1874-1966

A. Concluding observations: 1874—1876

1876.1n carrying out its mandate, the mission had regard, as its only guides, for gen-
eral international law, international human rights and humanitarian law, and the obliga-
tions they place on states, the obligations they place on nonstate actors and, above all,
the rights and entitlements they bestow on individuals.This in no way implies equating
the position of Israel as the occupying power with that of the occupied Palestinian
population or entities representing it. The differences with regard to the power and
capacity to inflict harm or to protect, including by securing justice when violations
occur, are obvious and a comparison is neither possible nor necessary. What requires
equal attention and effort, however, is the protection of all victims in accordance with
international law.
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B. The Israeli military operations in Gaza: relevance to and links with
Israel’s policies vis-a-vis the occupied Palestinian territory: 1877-1879

1877.The mission is of the view that Israel’s military operation in Gaza between 27
December 2008 and 18 January 2009 and its impact cannot be understood or assessed
in isolation from developments prior and subsequent to it. The operation fits into a
continuum of policies aimed at pursuing Israel’s political objectives with regard to
Gaza and the occupied Palestinian territory as a whole. Many such policies are based
on or result in violations of international human rights and humanitarian law. Military
objectives as stated by the government of Israel do not explain the facts ascertained
by the mission, nor are they congruous with the patterns identified by the mission
during the investigation.

1878.The continuum is evident most immediately with the policy of blockade that
preceded the operations and that in the mission’s view amounts to collective punish-
ment intentionally inflicted by the government of Israel on the people of the Gaza Strip.
When the operations began, the Gaza Strip had been under a severe regime of closures
and restrictions on the movement of people, goods and services for almost three years.
This included basic necessities of life, such as food and medical supplies,and products
required for the conduct of daily life, such as fuel, electricity, school items, and repair
and construction material. These measures were imposed by Israel purportedly to
isolate and weaken Hamas after its electoral victory in view of the perceived continu-
ing threat to Israel’s security that it represented. . . . Prior to the military operation,
the Gaza economy had been depleted, the health sector beleaguered, the population
had been made dependent on humanitarian assistance for survival and the conduct
of daily life. ... This was the situation in the Gaza Strip when the Israeli armed forces
launched their offensive in December 2008.The military operations and the manner
in which they were conducted considerably exacerbated the aforementioned effects
of the blockade.The result, in a very short time, was unprecedented long-term damage
both to the people and to their development and recovery prospects.

1879. An analysis of the modalities and impact of the December-January military
operations also sets them, in the mission’s view, in a continuum with a number of
other pre-existing Israeli policies with regard to the occupied Palestinian territory.
The progressive isolation and separation of the Gaza Strip from the West Bank, a policy
that began much earlier and which was consolidated in particular with the imposition
of tight closures, restrictions on movement and eventually the blockade, are among
the most apparent. Several measures adopted by Israel in the West Bank during and
following the military operations in Gaza also further deepen Israel’s control over the
West Bank, including East Jerusalem, and point to a convergence of objectives with the
Gaza military operations. Such measures include increased land expropriation, house
demolitions, demolition orders and permits to build homes in settlements, greater and
more formalized access and movement restrictions on Palestinians, new and stricter
procedures for residents of the Gaza Strip to change their residency to the West Bank.
Systematic efforts to hinder and control Palestinian self-determined democratic pro-
cesses, not least through the detention of elected political representatives and mem-
bers of Government and the punishment of the Gaza population for its perceived
support for Hamas, culminated in the attacks on government buildings during the Gaza
offensive, most prominently the Palestinian Legislative Council. The cumulative impact
of these policies and actions make prospects for political and economic integration
between Gaza and the West Bank more remote.
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C. Nature, objectives and targets of the Israeli military operations in Gaza:
1880-1895

1886.1n this respect, the mission recognizes that not all deaths constitute violations
of international humanitarian law.The principle of proportionality acknowledges that,
under certain strict conditions, actions resulting in the loss of civilian life may not be
unlawful. What makes the application and assessment of proportionality difficult in
respect of many of the events investigated by the mission is that deeds by the Israeli
armed forces and words of military and political leaders prior to and during the opera-
tions indicate that,as a whole, they were premised on a deliberate policy of dispropor-
tionate force aimed not at the enemy but at the “supporting infrastructure.” In practice,
this appears to have meant the civilian population.

1887.The timing of the first Israeli attack,at 11.30 a.m. on a weekday, when children
were returning from school and the streets of Gaza were crowded with people going
about their daily business, appears to have been calculated to create the greatest disrup-
tion and widespread panic among the civilian population.The treatment of many civilians
detained or even killed while trying to surrender is one manifestation of the way in which
the effective rules of engagement, standard operating procedures,and instructions to the
troops on the ground appear to have been framed in order to create an environment
in which due regard for civilian lives and basic human dignity was replaced with the
disregard for basic international humanitarian law and human rights norms.

1888. The mission recognizes fully that the Israeli armed forces, like any army
attempting to act within the parameters of international law, must avoid taking undue
risks with their soldiers’ lives, but neither can they transfer that risk onto the lives
of civilian men, women and children. The fundamental principles of distinction and
proportionality apply on the battlefield, whether that battlefield is a built-up urban
area or an open field.

1889.The repeated failure to distinguish between combatants and civilians appears
to the mission to have been the result of deliberate guidance issued to soldiers, as
described by some of them, and not the result of occasional lapses.

1890.The mission recognizes that some of those killed were combatants directly
engaged in hostilities against Israel, but many were not.The outcome and the modalities
of the operations indicate, in the mission’s view, that they were only partially aimed at
killing leaders and members of Hamas, al-Qassam Brigades, and other armed groups.
They were also to a large degree aimed at destroying or incapacitating civilian property
and the means of subsistence of the civilian population.

D. Occupation, resilience and civil society: 1896—1899

1896.The accounts of more severe violence during the recent military operations
did not obscure the fact that the concept of “normalcy”in the Gaza Strip has long been
redefined owing to the protracted situation of abuse and lack of protection deriving
from the decades-long occupation.

1897. As the mission focused on investigating and analyzing the specific matters
within its mandate, Israel’s continuing occupation of the Gaza Strip and the West Bank
emerged as the fundamental factor underlying violations of international humanitar-
ian and human rights law against the protected population and undermining pros-
pects for development and peace. Israel’s failure to acknowledge and exercise its
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responsibilities as the occupying power further exacerbated the effects of occupation
on the Palestinian people, and continue to do so. Furthermore, the harsh and unlaw-
ful practices of occupation, far from quelling resistance, breed it, including its violent
manifestations.The mission is of the view that ending occupation is a prerequisite for
the return of a dignified life for Palestinians, as well as development and a peaceful
solution to the conflict.

I. The need for protection and the role of the international community:
1912-1917

1912. International law sets obligations on states not only to respect but also to
ensure respect for international humanitarian law. The International Court of Justice
stated in its Advisory Opinion on the Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory that “all States parties to the Fourth Geneva
Convention relative to the Protection of Civilian Persons in Time of War of 12 August
1949 have in addition the obligation, while respecting the United Nations Charter and
international law, to ensure compliance by Israel with international humanitarian law
as embodied in that Convention.”

1913.The 2005 World Summit Outcome document recognized that the international
community, through the United Nations, also has the responsibility to use appropri-
ate diplomatic, humanitarian and other peaceful means, in accordance with Chapters
VI and VIII of the Charter, to help protect populations from, inter alia, war crimes
and crimes against humanity. The document stressed that the members of the United
Nations are prepared to take collective action,in a timely and decisive manner, through
the Security Council, in accordance with the Charter, including Chapter VII should
peaceful means be inadequate and national authorities are manifestly failing to pro-
tect their populations from genocide, war crimes, ethnic cleansing and crimes against
humanity. In 2009, the Secretary-General, in his report on implementing the responsibil-
ity to protect, noted that the enumeration of these crimes did not “detract in any way
from the much broader range of obligations existing under international humanitarian
law, international human rights law, refugee law and international criminal law.”

1914. After decades of sustained conflict, the level of threat to which both Palestinians
and Israelis are subjected has not abated, but if anything increased with continued
escalations of violence, death and suffering for the civilian population, of which the
December-January military operations in Gaza are only the most recent occurrence.
Israel is therefore also failing to protect its own citizens by refusing to acknowledge
the futility of resorting to violent means and military power.

1915.Israeli incursions and military actions in the Gaza Strip did not stop after the
end of the military operations of December-January.

1916.The Security Council has placed the protection of civilian populations on its
agenda as a regular item, recognizing it as a matter falling within its responsibility. The
mission notes that the international community has been largely silent and has to date
failed to act to ensure the protection of the civilian population in the Gaza Strip and
generally the Occupied Palestinian Territory. Suffice it to notice the lack of adequate
reaction to the blockade and its consequences, to the Gaza military operations and, in
their aftermath, to the continuing obstacles to reconstruction.The mission also consid-
ers that the isolation of the Gaza authorities and the sanctions against the Gaza Strip
have had a negative impact on the protection of the population. Immediate action
to enable reconstruction in Gaza is no doubt required. However, it also needs to be
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accompanied by a firmer and principled stance by the international community on
violations of international humanitarian and human rights law and long delayed action
to end them. Protection of civilian populations requires respect for international law
and accountability for violations. When the international community does not live up
to its own legal standards, the threat to the international rule of law is obvious and
potentially far-reaching in its consequences.

J. Summary of legal findings: 1918-1956

1. Actions by Israel in the context of military operations of 27 December 2008 to
18 January 2009

(g) Grave breaches of the Geneva Conventions and acts raising individual criminal
responsibility under international criminal law

1935. From the facts gathered, the mission found that the following grave breaches
of the Fourth Geneva Convention were committed by the Israeli armed forces in Gaza:
willful killing, torture or inhuman treatment, willfully causing great suffering or seri-
ous injury to body or health, and extensive destruction of property, not justified by
military necessity and carried out unlawfully and wantonly. As grave breaches these
acts give rise to individual criminal responsibility. The mission notes that the use of
human shields also constitutes a war crime under the Rome Statute of the International
Criminal Court.

1936.The mission further considers that the series of acts that deprive Palestinians
in the Gaza Strip of their means of subsistence, employment, housing and water, that
deny their freedom of movement and their right to leave and enter their own country,
that limit their rights to access a court of law and an effective remedy, could lead a
competent court to find that the crime of persecution, a crime against humanity, has
been committed.

4. Actions by Palestinian armed groups

1950.1n relation to the firing of rockets and mortars into southern Israel by Palestinian
armed groups operating in the Gaza Strip, the mission finds that the Palestinian armed
groups fail to distinguish between military targets and the civilian population and civil-
ian objects in southern Israel. The launching of rockets and mortars which cannot be
aimed with sufficient precisions at military targets breaches the fundamental principle
of distinction. Where there is no intended military target and the rockets and mortars
are launched into civilian areas, they constitute a deliberate attack against the civilian
population. These actions would constitute war crimes and may amount to crimes
against humanity.

1953.The mission also examined whether the Palestinian armed groups complied
with their obligations under international humanitarian law to take constant care to
minimize the risk of harm to the civilian population in Gaza among whom the hostili-
ties were being conducted.The conduct of hostilities in built-up areas does not, of itself,
constitute a violation of international law. However, launching attacks—whether of
rockets and mortars at the population of southern Israel or at the Israeli armed forces
inside Gaza—close to civilian or protected buildings constitutes a failure to take all
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feasible precautions. In cases where this occurred, the Palestinian armed groups would
have unnecessarily exposed the civilian population of Gaza to the inherent dangers of
the military operations taking place around them.The mission found no evidence to
suggest that Palestinian armed groups either directed civilians to areas where attacks
were being launched or that they forced civilians to remain within the vicinity of the
attacks. The mission also found no evidence that members of Palestinian armed groups
engaged in combat in civilian dress. Although in the one incident of an Israeli attack
on a mosque it investigated the mission found that there was no indication that that
mosque was used for military purposes or to shield military activities, the mission
cannot exclude that this might have occurred in other cases.

5.Actions by responsible Palestinian authorities

1954. Although the Gaza authorities deny any control over armed groups and
responsibility for their acts, in the mission’s view, if they failed to take the neces-
sary measures to prevent the Palestinian armed groups from endangering the civilian
population, the Gaza authorities would bear responsibility for the damage arising to
the civilians living in Gaza.

1955.The mission finds that security services under the control of the Gaza authori-
ties carried out extrajudicial executions, arbitrary arrests, detentions, and ill-treatment
of people, in particular political opponents, which constitute serious violations of the
human rights to life, to liberty and security of the person, to freedom from torture or
cruel,inhuman or degrading treatment or punishment, to be protected against arbitrary
arrest and detention, to a fair and impartial legal proceeding;and to freedom of opinion
and expression, including freedom to hold opinions without interference.

K. The need for accountability: 1957-1966

1959. After reviewing Israel’s system of investigation and prosecution of serious
violations of human rights and humanitarian law, in particular of suspected war crimes
and crimes against humanity, the mission found major structural flaws that, in its view,
make the system inconsistent with international standards. With military “operational
debriefings” at the core of the system, there is no effective and impartial investigation
mechanism and victims of such alleged violations are deprived of any effective or
prompt remedy. Furthermore, such investigations, being internal to the Israeli military
authority,do not comply with international standards of independence and impartiality.
The mission believes that the few investigations conducted by the Israeli authorities
on alleged serious violations of international human rights and humanitarian law and,
in particular, alleged war crimes, in the context of the military operations in Gaza
between 27 December 2008 and 18 January 2009, are affected by the defects in the
system, have been unduly delayed despite the gravity of the allegations, and, therefore,
lack the required credibility and conformity with international standards.The mission
is concerned that investigations of relatively less serious violations that the government
of Israel claims to be investigating have also been unduly protracted.

1961. In the light of the information it reviewed and its analysis, the mission con-
cludes that there are serious doubts about the willingness of Israel to carry out genuine
investigations in an impartial, independent, prompt and effective way as required by
international law. The mission is also of the view that the system presents inherently
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discriminatory features that make the pursuit of justice for Palestinian victims extremely
difficult.

1962.With regard to allegations of violations of international humanitarian law fall-
ing within the jurisdiction of responsible Palestinian authorities in Gaza, the mission
finds that these allegations have not been investigated.

1964. The mission believes that, in the circumstances, there is little potential for
accountability for serious violations of international humanitarian and human rights
law through domestic institutions in Israel and even less in Gaza. The mission is of
the view that long-standing impunity has been a key factor in the perpetuation of
violence in the region and in the reoccurrence of violations, as well as in the erosion
of confidence among Palestinians and many Israelis concerning prospects for justice
and a peaceful solution to the conflict.

1965.The mission considers that several of the violations referred to in this report
amount to grave breaches of the Fourth Geneva Convention. It notes that there is a
duty imposed by the Geneva Conventions on all high contracting parties to search for
and bring before their courts those responsible for the alleged violations.

1966. The mission considers that the serious violations of international humani-
tarian law recounted in this report fall within the subject-matter jurisdiction of the
International Criminal Court. The mission notes that the United Nations Security
Council has long recognized the impact of the situation in the Middle East, including
the Palestinian question, on international peace and security, and that it regularly con-
siders and reviews this situation.The mission is persuaded that, in the light of the long-
standing nature of the conflict, the frequent and consistent allegations of violations of
international humanitarian law against all parties, the apparent increase in intensity
of such violations in the recent military operations, and the regrettable possibility of
a return to further violence, meaningful and practical steps to end impunity for such
violations would offer an effective way to deter such violations recurring in the future.
The mission is of the view that the prosecution of persons responsible for serious viola-
tions of international humanitarian law would contribute to ending such violations, to
the protection of civilians and to the restoration and maintenance of peace.

XXXI. RECOMMENDATIONS: 1967—1979

[Ed. Note—Recommendations were also addressed, inter alia, to the Human Rights
Council, the Prosecutor of the International Criminal Court, the UN General Assembly,
Israel, Palestinian armed groups, and the responsible Palestinian authorities.]
1969.To the United Nations Security Council,
(@) The mission recommends that the Security Council should require the govern-
ment of Israel, under Article 40 of the Charter of the United Nations:

(D To take all appropriate steps, within a period of three months, to launch
appropriate investigations that are independent and in conformity with
international standards, into the serious violations of international humani-
tarian and international human rights law reported by the mission and any
other serious allegations that might come to its attention;

(i) To inform the Security Council, within a further period of three months, of
actions taken, or in process of being taken, by the government of Israel to
inquire into, investigate and prosecute such serious violations;
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(b) The mission further recommends that the Security Council should at the same

time establish an independent committee of experts in international humani-
tarian and human rights law to monitor and report on any domestic legal or
other proceedings undertaken by the government of Israel in relation to the
aforesaid investigations. Such committee of experts should report at the end
of the six-month period to the Security Council on its assessment of relevant
domestic proceedings initiated by the government of Israel, including their
progress, effectiveness,and genuineness, so that the Security Council may assess
whether appropriate action to ensure justice for victims and accountability
for perpetrators has been or is being taken at the domestic level. The Security
Council should request the committee to report to it at determined intervals,
as may be necessary. The committee should be appropriately supported by the
Office of the United Nations High Commissioner for Human Rights;

(¢) The mission recommends that, upon receipt of the committee’s report, the

Security Council should consider the situation and, in the absence of good-
faith investigations that are independent and in conformity with international
standards having been undertaken or being under way within six months of the
date of its resolution under Article 40 by the appropriate authorities of the State
of Israel, again acting under Chapter VII of the Charter of the United Nations,
refer the situation in Gaza to the Prosecutor of the International Criminal Court
pursuant to Article 13 (b) of the Rome Statute;

(d) The mission recommends that the Security Council should require the inde-

pendent committee of experts referred to in subparagraph (b) to monitor and
report on any domestic legal or other proceedings undertaken by the relevant
authorities in the Gaza Strip in relation to the aforesaid investigations.The com-
mittee should report at the end of the six-month period to the Security Council
on its assessment of relevant domestic proceedings initiated by the relevant
authorities in Gaza, including their progress, effectiveness, and genuineness,
so that the Security Council may assess whether appropriate action to ensure
justice for victims and accountability for perpetrators has been taken or is being
taken at the domestic level. The Security Council should request the committee
to report to it at determined intervals, as may be necessary;

(e) The mission recommends that, upon receipt of the committee’s report, the

®

Security Council should consider the situation and, in the absence of good-faith
investigations that are independent and in conformity with international stan-
dards having been undertaken or being under way within six months of the date
of its resolution under Article 40 by the appropriate authorities in Gaza, acting
under Chapter VII of the Charter of the United Nations, refer the situation in
Gaza to the Prosecutor of the International Criminal Court pursuant to Article
13 (b) of the Rome Statute;

The mission recommends that lack of cooperation by the government of Israel
or the Gaza authorities with the work of the committee should be regarded by
the Security Council to be obstruction of the work of the committee.

1772.To the international community,
(@) The mission recommends that the states parties to the Geneva Conventions of

1949 should start criminal investigations in national courts, using universal juris-
diction, where there is sufficient evidence of the commission of grave breaches
of the Geneva Conventions of 1949.Where so warranted following investigation,
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alleged perpetrators should be arrested and prosecuted in accordance with
internationally recognized standards of justice.

D. GOVERNMENT OF ISRAEL, INITIAL RESPONSE TO THE GOLDSTONE REPORT
(SuMMARY), TEL Aviv, 24 SEPTEMBER 2009.

On 24 September; the Israeli government issued a 24-page document with a detailed
critique of the advance version of the Goldstone report issued on 15 September; of
which the following summary is carried on the Israeli Ministry of Foreign Affairs’
Web site dedicated to the Israeli government’s defense of OCL. A number of the points
enumerated in the summary—and the longer version—uwere taken up in the US.
House of Representatives resolution on the report (Doc.F) and were rebutted by Justice
Goldstone bimself in bis response to that resolution (Doc. G). The reference to former
bigh commissioner for buman rights Mary Robinson was addressed by Robinson in
her 30 September statement endorsing the Goldstone report, in which she complained
that “comments I made previously are now being used as part of the effort to under-
mine wrongly Judge Goldstone and bis important work.” The summary and the full
report can be found online at www.mfa.gov.il/gazafacts.

General

Israel is appalled and disappointed by the report published on 15 September 2009
by the Gaza Fact-Finding Mission. The report effectively ignores Israel’s right of self-
defense, makes unsubstantiated claims about its intent, and challenges Israel’s demo-
cratic values and rule of law.

At the same time the report all but ignores the deliberate strategy of Hamas of
operating within and behind the civilian population and turning densely populated
areas into an arena of battle. By turning a blind eye to such tactics it effectively rewards
them.

The report barely disguises its goal of instigating a political campaign against
Israel and, in its recommendations, seeks to involve the Security Council, the General
Assembly, the International Criminal Court, the Human Rights Council, and the entire
international community in such a campaign.

The Mandate of the Mission

The one-sided mandate of the Gaza Fact-Finding Mission, and the resolution that
established it, gave serious reasons for concern both to Israel and to the many states on
the Council which refused to support it—including the member states of the European
Union, Switzerland, Canada, Korea, and Japan.

It also troubled many distinguished individuals, including former high commissioner
for human rights Mary Robinson, who refused invitations to head the mission and
admitted that it was “guided not by human rights but by politics.”

The Conduct of the Mission

These concerns were exacerbated by the conduct of the mission itself, including
reports in the Palestinian media that, throughout its visits to Gaza, it was continuously
accompanied by Hamas officials, and its refusal to recuse members of the mission with
clear political views on the issues under investigation. One mission member signed a
letter to the Sunday Times saying that Israel’s actions against Hamas attacks were acts of
“aggression not self-defense,” prejudging the investigation before it had even begun.
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The unprecedented holding of telecast hearings also gave cause for concern.The fact
that all the witnesses were prescreened and selected, and none were asked questions relat-
ing to any Palestinian terrorist activity or the location of weaponry and terrorists in civilian
areas, only supports concerns that they were part of an orchestrated political campaign.

A “Nomn-judicial” Document

Justice Goldstone as head of the mission repeatedly insisted that the mission was
not a judicial inquiry and so “could not reach judicial conclusions.” On this basis, he
justified the inclusion of partisan mission members, admitting that their involvement
“would not be appropriate for a judicial inquiry” The report, however, is highly judicial
in nature, reaching conclusive judicial determinations of guilt, and including “detailed
legal findings” even in the absence of the sensitive intelligence information which
Israel did not feel able to provide.These determinations are made notwithstanding the
report’s admission that it does not “pretend to reach the standard of proof applicable
in criminal trials.”

Elements Ignored by the Report

The report all but ignores the deliberate terrorist strategy of operating in the heart
of densely populated civilian areas which dictated the arena of battle. Even when the
Hamas terrorists mixed among civilians, the report rejects the notion that there was
an intention to put the civilian population at risk.

Astonishingly, despite the many widely reported instances in the international press
of the abuse of civilian facilities by terrorist groups, and the statements of Hamas’s own
leaders praising women and children who acted as human shields, the report repeat-
edly stated that it could find no evidence of such activities.This, despite its admission
that those interviewed were “reluctant to speak about the presence or conduct of
hostilities by the Palestinian armed groups.”

The report also ignores Israel’s extensive efforts, even in the midst of fighting, to
maintain humanitarian standards. While it does, reluctantly, acknowledge Israel’s “sig-
nificant efforts” to issue warnings before attacks, it does not find any of these efforts to
be effective. While the report passes judgment against Israel in respect of almost any
allegation, it seeks to absolve the Hamas of almost any wrongdoing.The word “terrorist”
is almost entirely absent. Soldier Gilad Shalit,now held incommunicado in captivity for
over three years, was “captured during an enemy incursion” and the Hamas members
that the mission met with in Gaza are thanked as the “Gaza authorities” for extending
their full cooperation and support to the mission.

Even the thousands of rocket attacks against Israelis which necessitated the Gaza
Operation are given the most cursory treatment and, indeed, the report indirectly
blames Israel even for these by terming them “reprisals.”

Rejection of Democratic Values

In a report which relies so heavily on Israeli human rights organizations and which
also petitions on sensitive security issues to Israel’s Supreme Court, the report devotes
considerable attention to “repression of dissent in Israel” It bases this assertion in
large part on the widespread support for the military operation in the Israeli public,
assuming that Israel has “created a political climate in which dissent is not tolerated.”
The notion that the majority of Israelis genuinely supported action to bring years of
continuous rocket and missile attacks against Israeli civilians to an end does not appear
to have occurred to the members of the mission.
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The report is also critical of Israeli internal investigations, even though these com-
pare favorably to investigations of allegations in military matters in most western coun-
tries, and have regularly resulted in criminal investigations and convictions.

Recommendations

The report’s recommendations are as one-sided as its findings. It seeks to harness
the Human Rights Council, the Security Council, the General Assembly, the Office of
the High Commissioner of Human Rights, the International Criminal Court, and the
international community as part of its hostile political campaign. Despite token recom-
mendations in respect of the Palestinian side, international pressure is directed solely
against Israel.

The true test of such a report can only be whether in future conflicts it will have
the effect of increasing or decreasing respect for the rule of law. Regrettably a one-
sided report of this nature, claiming to represent international law, can only weaken the
standing of law in future conflicts.At the same time, it will broadcast a deeply troubling
message to terrorist groups wherever they are that the cynical tactics of seeking to
exploit civilian suffering for political ends actually pays dividends.

E. HRC, RESOLUTION ENDORSING THE GOLDSTONE REPORT, GENEVA, 16
OCTOBER 2009 (EXCERPTS).

The Goldstone report was on the agenda of the HRC’s twelfth regular session
(14 September-2 October 2009), but when discussion of the report began on 29
September; the United States, which had newly joined the Council in May, expressed
strong opposition to the Palestinian draft resolution fully endorsing the Goldstone
recommendations. The resolution was nonetheless poised for a vote on 2 October
when PA president Mabmud Abbas, under U.S. and Israeli pressure, suddenly with-
drew Palestinian support for the resolution “until broader international support”
could be reached.As a result, furtber consideration of the report was deferred to the
HRC’s next (thirteenth) regular session, scheduled for March 2010.

With Abbas reversing bis stance several days later in the face of near total
domestic outrage, a special session of the HRC (its twelfth) was convened for 15-16
October in Geneva.The draft resolution, introduced by Palestine, Egypt (on bebalf of
the Non-Aligned Movement), Nigeria (on bebalf of the African Group), PaRistan (on
bebalf of the Organization of the Islamic Conference), and Tunisia (on bebalf of the
Arab Group), was passed on 16 October as Resolution HRC/S-12/1 on the buman
rights situation in the occupied Palestinian territory, including East Jerusalem. Part
B of the resolution dealt specifically with the final version of the Goldstone report.
The final recorded vote was 25 in favor (including China and Russia, all the others
being Latin American, Asian, and African states), 6 against (including the United
States), and 11 abstentions. Neither France nor the United Kingdom voted. The full
resolution can be found online at btip.//domino.un.org/unispal.nsf.

The Human Rights Council,

Expressing serious concern at the lack of implementation by the occupying power,
Israel, of previously adopted resolutions and recommendations of the Council relating to
the human rights situation in the occupied Palestinian territory, including East Jerusalem,
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Recalling its resolution A/HRC/S-9/L.1 of 12 January 2009, in which the Council
decided to dispatch an urgent, independent international fact-finding mission, and its
call upon the occupying power, Israel, not to obstruct the process of investigation and
to fully cooperate with the mission,

1. Condemns the non-cooperation by the occupying power, Israel, with the inde-
pendent international fact-finding mission;

2. Welcomes the report of the Independent International Fact-Finding Mission (A/
HRC/12/48);

3. Endorses the recommendations contained in the report of the Independent
International Fact-Finding Mission, and calls upon all concerned parties, including
United Nations bodies, to ensure their implementation in accordance with their respec-
tive mandates;

4. Recommends the General Assembly to consider the report of the Independent
International Fact-Finding Mission, during the main part of its 64th session;

5. Requests the United Nations Secretary-General to submit to the 13th Human Rights
Council’s session, a report, on the status of implementation of paragraph 3 above;

F. U.S. HOUSE OF REPRESENTATIVES, RESOLUTION CALLING ON THE PRESIDENT
AND THE SECRETARY OF STATE TO OPPOSE UNEQUIVOCALLY ANY ENDORSEMENT
OR FURTHER CONSIDERATION OF THE GOLDSTONE REPORT, WASHINGTON, 3
NOVEMBER 2009 (EXCERPTS).

As part of its campaign to delegitimize the Goldstone report, Israel enlisted the
support of members of the U.S. Congress with solid pro-Israel records to encourage
the United States to officially oppose both the report and the HRC’s recommenda-
tions to the General Assembly. H. Res. 867, a nonbinding resolution condemning the
report, was introduced by lleana Ros-Lebtinen (R-FL, ranking Republican on the
House Committee on Foreign Affairs), Howard Berman (D-CA, chair of the House
Committee on Foreign Affairs), Gary Ackerman (D-NY), and Dan Burton (R-IN) on
23 October:The resolution did not pass through committee consideration but instead
went directly to the House floor, a move that opponents of the resolution objected to
in the record. The resolution was passed on 3 November by 344 votes in favor and
306 against, with 22 voting present and 30 not voting.

The first 16 preambular clauses of the resolution are not included below because
Justice Goldstone restates all of them in full in bis response (see Doc. G below),
except for clause 7 (stating that the fact-finding mission released its report on 15
September 2010) and clause 13 (“Whereas the report usually considered public state-
ments made by Israeli officials not to be credible, while frequently giving uncritical
credence to statements taken from what it called the ‘Gaza authorities’, i.e.the Gaza
leadership of Hamas”). The full resolution can be found online at www.bouse.gov.

Resolution

Calling on the president and the secretary of state to oppose unequivocally any
endorsement or further consideration of the “Report of the United Nations Fact Finding
Mission on the Gaza Conflict” in multilateral fora.

Whereas even though Israel is a vibrant democracy with a vigorous and free press,
the report of the “fact-finding mission” erroneously asserts that “actions of the Israeli
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government . . . have contributed significantly to a political climate in which dissent
with the government and its actions . . .is not tolerated”;

Whereas the report recommended that the United Nations Human Rights Council
endorse its recommendations,implement them, review their implementation, and refer
the report to the United Nations Security Council, the Prosecutor of the International
Criminal Court, and the United Nations General Assembly for further action;

Whereas the report recommended that the United Nations Security Council:

(1) require the government of Israel to launch further investigations of its conduct
during Operation Cast Lead and report back to the Security Council within six
months;

(2) simultaneously appoint an “independent committee of experts” to monitor and
report on any domestic legal or other proceedings undertaken by the govern-
ment of Israel within that six-month period; and

(3) refer the case to the Prosecutor of the International Criminal Court after that
six-month period;

Whereas the report recommended that the United Nations General Assembly con-
sider further action on the report and establish an escrow fund, to be funded entirely
by the State of Israel, to “pay adequate compensation to Palestinians who have suffered
loss and damage” during Operation Cast Lead,;

Whereas the report ignored the issue of compensation to Israelis who have been
killed or wounded, or suffered other loss and damage, as a result of years of past and
continuing rocket and mortar attacks by Hamas and other violent militant groups in
Gaza against civilian targets in southern Israel,

Whereas the report recommended “that states parties to the Geneva Conventions
of 1949 start criminal investigations [of Operation Cast Lead] in national courts, using
universal jurisdiction” and that “following investigation, alleged perpetrators should be
arrested and prosecuted”;

Whereas the concept of “universal jurisdiction” has frequently been used in attempts
to detain, charge,and prosecute Israeli and United States officials and former officials in
connection with unfounded allegations of war crimes and has often unfairly impeded
the travel of those individuals;

Whereas the State of Israel, like many other free democracies, has an independent
judicial system with a robust investigatory capacity and has already launched numerous
investigations, many of which remain ongoing, of Operation Cast Lead and individual
incidents therein;

Whereas Libya and others have indicated that they intend to further pursue con-
sideration of the report and implementation of its recommendations by the United
Nations Security Council, the United Nations General Assembly, the United Nations
Human Rights Council, and other multilateral fora;

Whereas the president instructed the United States mission to the United Nations
and other international organizations in Geneva to vote against resolution A-HRC-S-12-1,
which endorsed the report and condemned Israel, at the special session of the Human
Rights Council held on 15-16 October 2009;

Whereas, on 30 September 2009, Secretary of State Hillary Clinton described the
mandate for the report as “one-sided”;

Whereas, on 17 September 2009, Ambassador Susan Rice, United States Permanent

’ o«

Representative to the United Nations, expressed the United States’ “very serious
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concern with the mandate” and noted that the United States views the mandate “as
unbalanced, one-sided and basically unacceptable”;

Whereas the “Report of the United Nations Fact-Finding Mission on the Gaza
Conflict” reflects the longstanding, historic bias at the United Nations against the demo-
cratic, Jewish State of Israel,

Whereas the “Report of the United Nations Fact-Finding Mission on the Gaza
Conflict” is being exploited by Israel’s enemies to excuse the actions of violent mili-
tant groups and their state sponsors, and to justify isolation of and punitive measures
against the democratic, Jewish State of Israel,

Whereas,on 16 October 2009, the United Nations Human Rights Council voted 25-6
(with 11 states abstaining and 5 not voting) to adopt resolution A-HRC-S-12-1, which
endorsed the “Report of the United Nations Fact-Finding Mission on the Gaza Conflict”
and condemned Israel, without mentioning Hamas, other such violent militant groups,
or their state sponsors; and

Whereas efforts to delegitimize the democratic State of Israel and deny it the right
to defend its citizens and its existence can be used to delegitimize other democracies
and deny them the same right: Now, therefore, be it

Resolved, that the House of Representatives:

(1) considers the “Report of the United Nations Fact-Finding Mission on the Gaza
Conflict” to be irredeemably biased and unworthy of further consideration or
legitimacy;

(2) supports the administration’s efforts to combat anti-Israel bias at the United
Nations, its characterization of the “Report of the United Nations Fact-Finding
Mission on the Gaza Conflict” as “unbalanced, one-sided and basically unaccept-
able,” and its opposition to the resolution on the report;

(3) calls on the president and the secretary of state to continue to strongly and
unequivocally oppose any endorsement of the “Report of the United Nations
Fact-Finding Mission on the Gaza Conflict” in multilateral fora;

(4) calls on the president and the secretary of state to strongly and unequivocally
oppose any further consideration of the “Report of the United Nations Fact-
Finding Mission on the Gaza Conflict” and any other measures stemming from
this report in multilateral fora; and

(5) reaffirms its support for the democratic, Jewish State of Israel, for Israel’s secu-
rity and right to self-defense, and, specifically, for Israel’s right to defend its
citizens from violent militant groups and their state sponsors.

G. JUSTICE RICHARD GOLDSTONE, LETTER TO THE SPONSORS OF THE U.S. HOUSE
OF REPRESENTATIVES RESOLUTION CONDEMNING His REPORT, 29 OCTOBER 2009
(EXCERPTS).

From September to November 2009, Goldstone defended the fact-finding mis-
sion’s mandate and report in a number of fora, including the editorial pages of the
New York Times and the Jerusalem Post. His response to the U.S. resolution condemn-
ing the mission’s report offers a particularly detailed and thorough rebuttal to the
most common and persistent objections to the report. The full letter can be found
online at www.warincontext.org.
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Dear Chairman Berman and Ranking Member Ros-Lehtinen,

It has come to my attention that a resolution has been introduced in the United
States House of Representatives regarding the United Nations Fact-Finding Mission on
the Gaza Conflict, which I led earlier this year.

I fully respect the right of the U.S. Congress to examine and judge my mission and
the resulting report, as well as to make its recommendations to the U.S. Executive
branch of government. However, I have strong reservations about the text of the
resolution in question—text that includes serious factual inaccuracies and instances
where information and statements are taken grossly out of context.

I undertook this fact-finding mission in good faith, just as I undertook my respon-
sibilities vis-a-vis the South African Standing Commission of Inquiry Regarding Public
Violence and Intimidation, the International War Crimes Tribunal on the former
Yugoslavia, the International Criminal Tribunal for Rwanda, the International Panel of
the Commission of Enquiry into the Activities of Nazism in Argentina, the Independent
International Commission on Kosovo, and the Volker Committee investigation into the
UN’s Iraq oil-for-food program in 2004/5.

I hope that you, in similar good faith, will take the time to consider my com-
ments about the resolution and, as a result of that consideration, make the necessary
corrections.

Whereas clause #1:“Whereas,on 12 January 2009, the United Nations Human Rights
Council passed Resolution A/HRC/S-9/L.1, which authorized a ‘fact-finding mission’
regarding Israel’s conduct of Operation Cast Lead against violent militants in the Gaza
Strip between 27 December 2008, and 18 January 2009.”

This whereas clause ignores the fact that I and others refused this original mandate,
precisely because it only called for an investigation into violations committed by Israel.
The mandate given to and accepted by me and under which we worked and reported
reads as follows:

... to investigate all violations of international human rights law
and international humanitarian law that might have been commit-
ted at any time in the context of the military operations that were
conducted in Gaza during the period from 27 December 2008 and
18 January 2009, whether before, during or after.

Whereas clause #2:“Whereas the resolution prejudged the outcome of its investiga-
tion, by one-sidedly mandating the ‘fact-finding mission’ to ‘investigate all violations of
international human rights law and international humanitarian law by ...Israel, against
the Palestinian people ... particularly in the occupied Gaza Strip, due to the current
aggression’.”

This whereas clause ignores the fact that the expanded mandate that I demanded
and received clearly included rocket and mortar attacks on Israel and as the report
makes clear was so interpreted and implemented. It was the report carried out under
this broadened mandate—not the original, rejected mandate—that was adopted by the
Human Rights Council and that included the serious findings made against Hamas and
other militant Palestinian groups.

Whereas clause #3: “Whereas the mandate of the ‘fact-finding mission’ makes no
mention of the relentless rocket and mortar attacks, which numbered in the thousands
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and spanned a period of eight years, by Hamas and other violent militant groups in Gaza
against civilian targets in Israel, that necessitated Israel’s defensive measures.”

This whereas clause is factually incorrect. As noted above, the expanded mandate
clearly included the rocket and mortar attacks. Moreover, chapter XXIV of the report
considers in detail the relentless rocket attacks from Gaza on Israel and the terror
they caused to the people living within their range.The resulting finding made in the
report is that these attacks constituted serious war crimes and possibly crimes against
humanity.

Whereas clause #4: “Whereas the ‘fact-finding mission’ included a member who,
before joining the mission, had already declared Israel guilty of committing atrocities
in Operation Cast Lead by signing a public letter on 11 January 2009, published in the
Sunday Times, that called Israel’s actions ‘war crimes’.”

This whereas clause is misleading. It overlooks, or neglects to mention, that the
member concerned, Professor Christine Chinkin of the London School of Economics,
in the same letter, together with other leading international lawyers, also condemned
as war crimes the Hamas rockets fired into Israel.

Whereas clause #5:“Whereas the mission’s flawed and biased mandate gave serious
concern to many United Nations Human Rights Council member states which refused
to support it, including Bosnia and Herzegovina, Cameroon, Canada, France, Germany,
Italy, Japan, the Netherlands, the Republic of Korea, Slovakia, Slovenia, Switzerland,
Ukraine, and the United Kingdom of Great Britain and Northern Ireland.”

This whereas clause is factually incorrect.The mandate that was given to the mission
was certainly not opposed by all or even a majority of the states to which reference is
made. I am happy to provide further details if necessary.

Whereas clause #6: “Whereas the mission’s flawed and biased mandate troubled
many distinguished individuals who refused invitations to head the mission.”

This whereas clause is factually incorrect. The initial mandate that was rejected by
others who were invited to head the mission was the same one that I rejected. The
mandate I accepted was expanded by the president of the Human Rights Council as
a result of conditions I made.

Whereas clause #8:“Whereas the report repeatedly made sweeping and unsubstanti-
ated determinations that the Israeli military had deliberately attacked civilians during
Operation Cast Lead.”

This whereas clause is factually incorrect. The findings included in the report are
neither “sweeping” nor “unsubstantiated” and in effect reflect 188 individual interviews,
review of more than 300 reports, 30 videos, and 1200 photographs. Additionally, the
body of the report contains a plethora of references to the information upon which
the [mission] relied for our findings.

Whereas clause #9: “Whereas the authors of the report, in the body of the report
itself, admit that ‘we did not deal with the issues ...regarding the problems of conduct-
ing military operations in civilian areas and second-guessing decisions made by soldiers
and their commanding officers ‘in the fog of war’”

This whereas clause is misleading.The words quoted relate to the decision we made
that it would have been unfair to investigate and make finding on situations where
decisions had been made by Israeli soldiers “in the fog of battle.” This was a decision
made in favor of, and not against, the interests of Israel.

Whereas clause #10: “Whereas in the 16 October edition of the Jewish Daily
Forward, Richard Goldstone, the head of the ‘United Nations Fact-Finding Mission on
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the Gaza Conflict, is quoted as saying, with respect to the mission’s evidence-collection
methods, ‘If this was a court of law, there would have been nothing proven’”

The remark as quoted is both inaccurate and taken completely out of context.
What I had explained to the Forward was that the report itself would not constitute
evidence admissible in court of law. It is my view, as jurist, that investigators would
have to investigate which allegations they considered relevant.That, too, was why we
recommended domestic investigations into the allegations.

Whereas clause #11:“Whereas the report, in effect, denied the State of Israel the
right to self-defense, and never noted the fact that Israel had the right to defend its
citizens from the repeated violent attacks committed against civilian targets in southern
Israel by Hamas and other Foreign Terrorist Organizations operating from Gaza.”

It is factually incorrect to state that the report denied Israel the right of self-defense. The
report examined how that right was implemented by the standards of international law.
What is commonly called 7us ad bellum, the right to use military force, was not considered
to fall within our mandate. Israel’s right to use military force was not questioned.

Whereas clause #12:“Whereas the report largely ignored the culpability of the gov-
ernment of Iran and the government of Syria, both of whom sponsor Hamas and other
Foreign Terrorist Organizations.”

This whereas clause is misleading. Nowhere that I know of has it ever been sug-
gested that the mission should have investigated the provenance of the rockets. Such
an investigation was never on the agenda, and in any event, we would not have had
the facilities or capability of investigating these allegations. If the government of Israel
[had] requested us to investigate that issue I have no doubt that we have done our
best to do so.

Whereas clause #14:“Whereas, notwithstanding a great body of evidence that Hamas
and other violent Islamist groups committed war crimes by using civilians and civilian
institutions, such as mosques, schools, and hospitals, as shields, the report repeatedly
downplayed or cast doubt upon that claim.”

This is a sweeping and unfair characterization of the report.I hope that the report
will be read by those tasked with considering the resolution. I note that the House
resolution fails to mention that notwithstanding my repeated personal pleas to the gov-
ernment of Israel, Israel refused all cooperation with the mission. Among other things,
I requested the views of Israel with regard to the implementation of the mandate and
details of any issues that the government of Israel might wish us to investigate.

This refusal meant that Israel did not offer any information or evidence it may have
collected regarding actions by Hamas or other Palestinian groups in Gaza.Any omission
of such information and evidence in the report is regrettable, but is the result of Israel’s
decision not to cooperate with the fact-finding mission, not a decision by the mission
to downplay or cast doubt on such information and evidence.

Whereas clause #15: “Whereas in one notable instance, the report stated that it
did not consider the admission of a Hamas official that Hamas often ‘created a human
shield of women, children, the elderly,and the mujahideen, against [the Israeli military]’
specifically to ‘constitute evidence that Hamas forced Palestinian civilians to shield
military objectives against attack’”

This whereas clause is misleading, since the quotation is taken out of context.The
quotation is part of a section of the report dealing with the very narrow allegation that
Hamas compelled civilians, against their will, to act as human shields.The statement by
the Hamas official is repugnant and demonstrates an apparent disregard for the safety
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of civilians, but it is not evidence that Hamas forced civilians to remain in their homes
in order to act as human shields.

Indeed, while the government of Israel has alleged publicly that Hamas used
Palestinian civilians as human shields, it has not identified any cases where it claims
that civilians were doing so under threat of force by Hamas or any other party.

Whereas clause #16:“Whereas Hamas was able to significantly shape the findings
of the investigation mission’s report by selecting and prescreening some of the wit-
nesses and intimidating others, as the report acknowledges when it notes that ‘those
interviewed in Gaza appeared reluctant to speak about the presence of or conduct of
hostilities by the Palestinian armed groups . .. from a fear of reprisals’”

The allegation that Hamas was able to shape the findings of my report or that it
pre-screened the witnesses is devoid of truth. I challenge anyone to produce evidence
in support of it.

Sincerely,
Justice Richard J. Goldstone

H. PALESTINIAN NGOSs, STATEMENT ON PROPOSED UN GENERAL ASSEMBLY
RESOLUTION ON THE GOLDSTONE REPORT, 4 NOVEMBER 2009.

In a 13 October statement, thirteen leading Palestinian buman rights NGOs
strongly supported the findings of the Goldstone report, lobbying hard for its full
endorsement by the HRC and vociferously opposing both the PAs (short-lived)
request to postpone the HRC session and the massive Israeli campaign against the
report. Once the HRC resolution endorsing the report was passed (see Doc. E), these
same organizations shifted their attention to the UN General Assembly (UNGA)
and its draft resolution on the report. The following statement enumerates their
criticisms of the draft resolution, reflecting the concerns of many Palestinians in the
territories and the diaspora. It goes further in its recommendations for strengthen-
ing the resolution than the 13 October statement, which only called for the report’s
endorsement. The UNGA resolution, which was adopted the next day (see Doc. D),
was identical to the draft and did not reflect their demands, particularly with regard
to suggested UNGA recommendations to the UN Security Council.

The thirteen signatories were Adalab—The Legal Center for Arab Minority Rights
in Israel, Addameer, Al-Dameer Association for Human Rights, Al-Hag—Law in the
Service of Man, Al-Mezan Center for Human Rights, Arab Association for Human
Rights, Badil Resource Center for Palestinian Residency and Refugee Rights, Defence
Sfor Children International—Palestine Section, Ensan Center for Democracy and
Human Rights, Jerusalem Legal Aid Center, Palestinian Center for Human Rights,
Ramallab Center for Human Rights Studies, and the Women’s Center for Legal Aid
and Counseling. The statement can be found online at www.albagq.org.

Today,4 November 2009, the General Assembly will meet to discuss the report of the
UN Fact-Finding Mission on the Gaza Conflict (the Goldstone report).A draft resolution
has been presented to the General Assembly for debate, and it is evident that those
who claim to speak on behalf of human rights and international law are failing in their
mandate.The draft resolution is a politically motivated compromise,intended to obtain
support for a resolution without substance, one which fails to protect victims’ rights
or to pursue accountability. While the draft addresses certain demands, it does not
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explicitly include operational steps for the implementation of the recommendations of
the Goldstone report, and absolutely fails to bring remedy and redress to victims.

There can be no compromise on the fundamental principles of human rights and
international law. If international law is to prove capable of protecting civilian popula-
tions and of averting future atrocities, then it must be enforced. Each individual’s basic
human right to equal protection of the law and to an effective judicial remedy must
be ensured. Those accused of committing international crimes must be investigated,
tried, and prosecuted.

In supporting this draft, the PLO [is] following the traditional policy of attempting to
secure a resolution by consensus.Too often have the rights of Palestinians been negoti-
ated away in order to provide the appearance of political progress, and too often has
progress manifested itself as mere maintenance of the status quo, which for decades
has denied Palestinians their fundamental rights.

Impunity must not be allowed to prevail. International law, and the respect for the
fundamental human rights of peoples throughout the world, must not be subject to the
whim of powerful states.As Palestinians and representatives of the victims, we demand
justice and the possibility of a peaceful future.

The General Assembly must request that the Security Council not only consider the
Goldstone report, but also implement its recommendations. Domestic investigations
are essential; however, if these are not conducted credibly and in accordance with
international standards—as past experience would suggest is the likelihood —then the
consequences must be clear. Should attempts be made to shield alleged war criminals
from justice, then the Security Council must take appropriate action, and the situation
must be referred to the International Criminal Court.

It is also essential that,as recommended in the Goldstone report,the General Assembly
act now to ensure reparations for the victims of Operation Cast Lead. It is unacceptable
that the illegal blockade of the Gaza Strip continues to this day and that reconstruction
and recovery have been denied.The General Assembly must establish an escrow fund to
handle reparations owed to the victims by Israel and act to end this illegal blockade.The
continued suffering of innocent civilians cannot be condoned by the United Nations.

At the Human Rights Council in September, the political vacillation of the PLO, the
anti-accountability agenda of some of the most powerful UN member states, and a
callous disregard for the victims of Operation Cast Lead saw the first attempt to bury
the Goldstone report. As the representatives of the Palestinians at the UN, the PLO
must ensure [that] a second attempt is not successful, and must refocus its efforts
toward ensuring that a resolution fully endorsing the Goldstone report and its detailed
recommendations be adopted by a majority of the General Assembly; a “consensus”
resolution will effectively nullify the decision of the Human Rights Council’s special
session, repudiate the rule of international law,and implicitly endorse further impunity
for those who target civilians.

Palestinians do not want to be part of a consensus that buries the Goldstone report
and denies victims’ legitimate rights. Palestinians should neither be forced to negotiate
on the recommendations of the Goldstone report, nor to compromise their fundamen-
tal rights under international law. It is essential—at the risk of condoning impunity and
the commission of future international crimes—that the General Assembly:

(2) fully endorse the report of the Fact-Finding Mission on the Gaza Conflict;
(b) urge the Security Council to endorse the report, and to expeditiously pursue
all accountability mechanisms presented therein; particularly a referral to the
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International Criminal Court in the absence of good faith investigations by the
parties to the conflict;

(0) demand that credible internal domestic investigations and prosecutions be car-
ried out by the parties to the conflict in accordance with international standards
of impartiality, independence, promptness, and effectiveness;

(d) establish an independent committee of experts in international humanitarian
and human rights law to monitor any domestic legal or other proceeding taken
by the parties of the conflict and publicly report to the UN [General Assembly]
and Security Council;

(e) remain fully appraised of the matter until appropriate action is taken at the
domestic or international level in order to ensure justice for victims and account-
ability for perpetrators;

() establish an escrow fund for the purpose of compensating the victims of viola-
tions of international law committed during Operation Cast Lead,

(g) request Switzerland to convene a conference of the high contracting parties to
the Geneva Convention to ensure its respect;

(h) promote an urgent discussion on the use of munitions such as white phospho-
rous (as mentioned in the report) and a moratorium on their use by Israel.

I. UN GENERAL ASSEMBLY (UNGA), RESOLUTION ON THE FOLLOW-UP TO THE
REPORT OF THE UN FACT-FINDING MISSION ON THE GAZA CONFLICT, NEW YORK,
5 NOVEMBER 2009.

While the HRC resolution adopted on 16 October (see Doc. E) specifically endorsed
the recommendations of the Goldstone report, the UNGA resolution simply endorsed
the report, singling out three of its recommendations without reference to the vari-
ous accountability mechanisms recommended in the report as potential avenues for
examining the violations that occurred during OCL, such as universal jurisdiction
and the International Criminal Court.

The UNGA resolution was adopted by a recorded vote of 114 in favor (includ-
ing China, India, all Muslim states except Kyrgyzstan and TurkRmenistan, which
were absent, most of Latin America, much of the developing world, and 4 members
of the EU [Cyprus, Ireland, Malta, and Slovenia]) and 18 against (including the
United States, Israel, Australia, Canada, and 7 members of the EU [Czech Republic,
Germany, Hungary, Italy, the Netherlands, Poland, and Slovakia]). There were 44
abstentions, including Russia, Japan, New Zealand, Norway, and the 16 remaining
EU member states (led by France and the United Kingdom). Sixteen member states
were absent. The resolution can be found online at bttp.//domino.un.org/unispal.
nsf. Footnotes have been omitted for space consideration.

The General Assembly,

Guided by the purposes and principles of the Charter of the United Nations,

Recalling the relevant rules and principles of international law, including interna-
tional humanitarian and human rights law, in particular the Geneva Convention rela-
tive to the Protection of Civilian Persons in Time of War, of 12 August 1949, which is
applicable to the occupied Palestinian territory, including East Jerusalem,

Recalling also the Universal Declaration of Human Rights and the other human
rights covenants, including the International Covenant on Civil and Political Rights
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and the International Covenant on Economic, Social and Cultural Rights, and the
Convention on the Rights of the Child,

Recalling further its relevant resolutions, including resolution ES-10/18 of 16
January 2009 of its tenth emergency special session,

Recalling the relevant Security Council resolutions, including resolution 1860
(2009) of 8 January 2009,

Recalling also the relevant resolutions of the Human Rights Council, including
resolution S-12/1 of 16 October 2009,

Expressing its appreciation to the United Nations Fact-Finding Mission on the Gaza
Conflict, led by Justice Richard Goldstone, for its comprehensive report,

Affirming the obligation of all parties to respect international humanitarian law and
international human rights law,

Emphasizing the importance of the safety and wellbeing of all civilians, and reaf-
firming the obligation to ensure the protection of civilians in armed conflict,

Gravely concerned by reports regarding serious human rights violations and grave
breaches of international humanitarian law committed during the Israeli military opera-
tions in the Gaza Strip that were launched on 27 December 2008, including the findings of
the Fact-Finding Mission and the Board of Inquiry convened by the secretary-general,

Condemning all targeting of civilians and civilian infrastructure and institutions,
including United Nations facilities,

Stressing the need to ensure accountability for all violations of international humani-
tarian law and international human rights law in order to prevent impunity, ensure
justice, deter further violations and promote peace,

Convinced that achieving a just, lasting and comprehensive settlement of the ques-
tion of Palestine, the core of the Arab-Israeli conflict, is imperative for the attainment
of a comprehensive, just and lasting peace and stability in the Middle East,

1. Endorses the report of the Human Rights Council on its twelfth special session,
held on 15 and 16 October 2009;

2. Requests the secretary-general to transmit the report of the United Nations Fact-
Finding Mission on the Gaza Conflict to the Security Council;

3. Calls upon the government of Israel to take all appropriate steps, within a period
of three months, to undertake investigations that are independent, credible, and in
conformity with international standards into the serious violations of international
humanitarian and international human rights law reported by the Fact- Finding Mission,
towards ensuring accountability and justice;

4. Urges, in line with the recommendation of the Fact-Finding Mission, the undertak-
ing by the Palestinian side, within a period of three months, of investigations that are
independent, credible, and in conformity with international standards into the serious
violations of international humanitarian and international human rights law reported
by the Fact-Finding Mission, towards ensuring accountability and justice;

5. Recommends to the government of Switzerland, in its capacity as depositary of
the Geneva Convention relative to the Protection of Civilian Persons in Time of War,
to undertake the necessary steps as soon as possible to reconvene a Conference of
High Contracting Parties to the Fourth Geneva Convention on measures to enforce
the Convention in the Occupied Palestinian Territory, including East Jerusalem, and to
ensure its respect in accordance with common article 1;

6. Requests the secretary-general to report to the General Assembly, within a period
of three months, on the implementation of the present resolution, with a view to
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considering further action, if necessary, by the relevant United Nations organs and
bodies, including the Security Council;
7. Decides to remain seized of the matter.

J. RicHARD FALK, “THE GOLDSTONE REPORT AND THE BATTLE FOR LEGITIMACY,”
ELECTRONIC INTIFADA, 22 SEPTEMBER 2009.

Richard Falk is the current UN Special Rapporteur on the situation of human
rights in the occupied Palestinian territories and a visiting distinguished professor
in global studies at the University of California, Santa Barbara. The article can be
Jound online at wwuw.electronicintifada.net.

Richard Goldstone, former judge of South Africa’s Constitutional Court, the first
prosecutor at The Hague on behalf of the International Criminal Court for Former
Yugoslavia, and anti-apartheid campaigner, reports that he was most reluctant to take
on the job of chairing the United Nations fact-finding mission charged with investigat-
ing allegations of war crimes committed by Isracl and Hamas during the three week
Gaza war of last winter. Goldstone explains that his reluctance was due to the issue
being “deeply charged and politically loaded,” and was overcome only because he and
his fellow commissioners were “professionals committed to an objective, fact-based
investigation,” adding that “above all, I accepted because I believe deeply in the rule of
law and the laws of war,” as well as the duty to protect civilians to the extent possible in
combat zones.The four-person fact-finding mission was composed of widely respected
and highly qualified individuals, including the distinguished international law scholar
Christine Chinkin,a professor at the London School of Economics. Undoubtedly adding
complexity to Goldstone’s decision is the fact that he is Jewish, with deep emotional
and family ties to Israel and Zionism, bonds solidified by his long association with
several organizations active in Israel.

Despite the impeccable credentials of the commission members,and the worldwide
reputation of Richard Goldstone as a person of integrity and political balance, as well
as of being an eminent jurist, Israel refused cooperation from the outset. It did not
even allow the UN undertaking to enter Israel or the Palestinian territories, forcing reli-
ance on the Egyptian government to allow the UN mission entry to Gaza at the Rafah
Crossing. As Israeli peace activist Uri Avnery has observed, however much Israel may
attack the commission report as one-sided and unfair, the only plausible explanation
of its refusal to cooperate with a UN fact-finding mission of this sort and seizing the
opportunity to tell its side of the story was that it had nothing to tell that could hope
to overcome the overwhelming evidence of the Israeli failure to carry out its attacks
on Gaza last winter in accordance with the international law of war. No credible inter-
national commission could reach any set of conclusions other than those reached by
the Goldstone report on the central allegations.

In substantive respects the Goldstone report adds nothing new. Its main contribu-
tion is to confirm widely reported and analyzed Israeli military practices during the
Gaza war.There had been several reliable reports already issued, condemning Israel’s
tactics as violations of the laws of war and international humanitarian law, including
by Amnesty International, Human Rights Watch, and a variety of respected Israeli and
Palestinian human rights groups. Journalists and senior UN civil servants had reached
similar conclusions. Perhaps most damning of all the material available before the
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Goldstone report was the publication of a document entitled “Breaking the Silence,”
containing commentaries by 30 members of the Israeli army who had taken part in
Operation Cast Lead (the official Israeli name for the Gaza war).These soldiers spoke
movingly about the loose rules of engagement issued by their commanders that help
explain why so little care was taken to avoid civilian casualties. The sense emerges from
the testimony of these Israeli soldiers, who were in no sense critical of Israel or even
of the Gaza war as such, that Israeli policy emerged out of a combination of efforts
“to teach the people of Gaza a lesson for their support of Hamas” and to keep Israeli
military casualties as close to zero as possible even if [this] meant massive death and
destruction for innocent Palestinians.

Given this background of a prior international consensus on the unlawfulness of
Operation Cast Lead, we must first wonder why this massive report of 575 pages has
been greeted with such alarm by Israel and given so much attention in the world media.
It added little to what was previously known.Arguably, it was more sensitive to Israel’s
contentions that Hamas was guilty of war crimes by firing rockets into its territory than
earlier reports had been.And in many ways the Goldstone report endorses the mislead-
ing main line of the Israeli narrative by assuming that Israel was acting in self-defense
against a terrorist adversary.The report does describe the success of the cease-fire with
Hamas that had cut violence in southern Israel to very low levels, and attributes its dis-
ruption to Israel’s attack on 4 November 2008, but nowhere does it make the inference
that would seem to follow, that the Israeli attacks were an instance of the international
crime of aggression. Instead, the report focuses its criticism on Israel’s excessive and
indiscriminate uses of force.It does this mainly by examining the evidence surrounding
a series of incidents involving attacks on civilians and non-military targets.The report
also draws attention to the unlawful blockade that has restricted the flow of food, fuel,
and medical supplies to subsistence levels in Gaza before, during, and since Operation
Cast Lead. Such a blockade is a flagrant instance of collective punishment, explicitly
prohibited by Article 33 of the Fourth Geneva Convention setting forth the legal duties
of an occupying power.

All along, Israel had rejected international criticism of its conduct of military opera-
tions in the Gaza war, claiming that the Israeli army was the most moral fighting force
on the face of the earth. The Israeli army conducted some nominal investigations of
alleged unlawful behavior that consistently vindicated the military tactics relied upon
and the top Israeli political leaders steadfastly promised to protect any Israeli mili-
tary officer or political leader internationally accused of war crimes. In view of this
extensive background of confirmed allegation and angry Israeli rejection, why has the
Goldstone report been treated in Tel Aviv as a bombshell that is deeply threatening to
Israel’s stature as a sovereign state? Israeli president Shimon Peres called the report “a
mockery of history” that “fails to distinguish the aggressor and a state exercising the
right of self-defense,” insisting that it “legitimizes terrorist activity, the pursuit of murder
and death.” More commonly, Israel’s zealous defenders condemned the report as one-
sided, biased, reaching foregone conclusions,and emanating from the supposed bastion
of anti-Israeli attitudes at the UN’s Human Rights Council.This line of response to any
criticism of Israel’s behavior in occupied Palestine, especially if it comes from the UN
or human rights nongovernmental organizations, is to cry “foul play!” and avoid any
real look at the substance of the charges. It is an example of what I call “the politics
of deflection,” attempting to shift the attention of an audience away from the message
to the messenger. The more damning the criticism, the more ferocious the response.
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From this perspective, the Goldstone report obviously hit the bull’s eye! Being willing
to level such a harsh attack against a person as deeply sympathetic to Israel as Judge
Goldstone indicates that no truth-teller will be exempted from vilification.

Considered more carefully, there are some good reasons for Israel’s panicked reac-
tion to this damning report. First, it does come with the backing of an eminent interna-
tional personality who cannot credibly be accused of anti-Israel bias, making it harder
to deflect attention from the findings no matter how loud the screaming of foul play.
Any fair reading of the report would show that it was balanced, took full and sensitive
account of Israel’s arguments relating to security, and indeed gave Israel the benefit
of the doubt on some key issues. Secondly, the unsurprising findings are coupled with
strong recommendations that do go well beyond previous reports.Two are likely caus-
ing the Israeli leadership great worry: the report recommends strongly that if Israel and
Hamas do not themselves within six months engage in an investigation and follow-up
action that meets international standards of objectivity with respect to these violations
of the law of war, then the UN Security Council should be brought into the picture,
being encouraged to consider referring the whole issue of Israeli and Hamas account-
ability to the prosecutor of the International Criminal Court in The Hague. Even if Israel
is spared this indignity by the diplomatic muscle of the United States, and possibly some
European governments, the negative public relations implications of a failure to abide
by this report could be severe.

Thirdly, whatever happens in the UN system, and at the Human Rights Council in
Geneva, the weight of the report will be felt by world public opinion. Ever since the
Gaza war, the solidity of Jewish support for Israel has been fraying at the edges, and
will likely now fray much further. More globally, a very robust boycott and divestment
movement has been gaining momentum ever since the Gaza war, and the Goldstone
report will clearly lend added support to such initiatives. There is a growing sense
around the world that the only chance for the Palestinians to achieve some kind of
just peace depends on shaping the outcome by way of the symbols of legitimacy, what
I have called the legitimacy war. Increasingly, the Palestinians have been winning this
second non-military war. Such a war fought on a global political battlefield is what
eventually and unexpectedly undermined the apartheid regime in South Africa, and
has become much more threatening to the Israeli sense of security than has armed
Palestinian resistance.

A fourth reason for Israeli worry stemming from the report is the green light given
to national courts throughout the world to enforce international criminal law against
Israeli suspects should they travel abroad. Such suspects could be detained for prosecu-
tion or extradition in some third-party country. These Israelis could be charged with
war crimes arising from their involvement in the Gaza war, convicted, and sentenced
to imprisonment. Such an eventuality is unlikely, but its mere prospect gives rise to
deep concern.The report in this way encourages a somewhat controversial reliance on
what is known among lawyers as universal jurisdiction, that is, the authority of courts in
any country to detain for extradition or to prosecute individuals for violations of inter-
national criminal law regardless of where the alleged offenses took place. Universal
jurisdiction has long been relied upon to apprehend pirates and their vessels.

Reaction in the Israeli media reveals that Israeli citizens are already anxious about
being apprehended during foreign travel.As one law commentator put it in the Israeli
press, “From now on, not only soldiers should be careful when they travel abroad,
but also ministers and legal advisers.” It is well to recall that Article 1 of the Geneva
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Conventions calls on states throughout the world “to respect and ensure respect” for
international humanitarian law “in all circumstances” The efforts in 1998 of several
European courts to prosecute Augusto Pinochet for crimes committed while he was
head of state in Chile are a reminder that national courts can be used to prosecute
political and military leaders for crimes committed elsewhere than in the territory of
the prosecuting state.

Of course, Israel will fight back. It has already launched a media and diplomatic
blitz designed to portray the report as so one-sided and inaccurate as to be unwor-
thy of serious attention. The U.S. government has without explanation disappoint-
ingly endorsed this view, and apparently rejected the central recommendation in the
Goldstone report that the Security Council be assigned the task of implementing its
findings. The American ambassador to the UN, Susan Rice, evidently told a closed ses-
sion of the Security Council on 16 September, just a day after the report was issued, that
“[w]e have serious concerns about many recommendations in the report.” Elaborating
on this,Ambassador Rice indicated that the UN Human Rights Council, which has no
implementing authority, is the only proper venue for any action to be taken on the basis
of the report.The initial struggle will likely be whether to follow the recommendation
of the report to have the Security Council seized of the issue so as to consider refer-
ring issues of individual accountability for war crimes to the International Criminal
Court. Of course, such a referral could be blocked by a veto from the [United States]
or other permanent members, but even a discussion in the Security Council would be
a severe setback for Israel.

There are reasons to applaud the forthrightness and comprehensiveness of the
report,its care and scrupulous willingness to conclude that both Israel and Hamas seem
responsible for behavior that appears to constitute war crimes, if not crimes against
humanity. Although Israel has succeeded in having the issue of one-sidedness focus
on fairness to Israel, there are also some reasons to insist that the report falls short of
Palestinian hopes. For one thing, the report takes for granted the dubious proposition
that Israel was entitled to act against Gaza in self-defense, thereby excluding inquiry
into whether crimes against the peace in the form of aggression had taken place by
the launching of the attack. In this respect, although the report takes notice of the
temporary cease-fire that had cut the rocket fire directed at Israel practically to zero
in the months preceding the attacks, it seems to avoid drawing any legal conclusions
as to the bearing of this context in which the Gaza war was initiated.The report also
ignores Hamas’s repeated efforts to extend the cease-fire indefinitely provided Israel
lifted its unlawful blockade of Gaza. Israel disregarded this seemingly available diplo-
matic alternative to war to achieve security on its borders. Recourse to war, even if
the facts were to justify self-defense, is, according to international law, a last resort. By
ignoring Israel’s initiation of a one-sided war the Goldstone report implicitly accepts
the dubious central premise of Operation Cast Lead, and avoids making a finding of
aggression.

Also disappointing was the failure of the report to comment upon the Israeli denial
of a refugee option to the civilian population trapped in the tiny, crowded combat zone
that constitutes the Gaza Strip.Israel closed all crossings during the period of the Gaza
war, allowing only Gaza residents with foreign passports to leave. It is rare in modern
warfare that civilians are not given the option to become refugees. Although there is
no specific provision of the laws of war requiring a state at war to allow civilians to
leave the combat zone, it seems like an elementary humanitarian requirement, and
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should at least have been mentioned either as part of customary international law or
as a gap in the law that should be filled. The importance of this issue is reinforced by
many accounts of the widespread post-traumatic stress experienced by the civilians in
Gaza, especially children, who comprise 53 percent of the population. One might also
notice that the report accords considerable attention to the one Israeli soldier held
prisoner by Hamas in Gaza, recommending his release on humanitarian grounds, while
making only a very general recommendation that Israel release some of the thousands
of Palestinians being held under conditions of harsh detention, suggesting that children
especially should be released.

In the end, the Goldstone report is unlikely to break the intergovernmental refusal
to challenge the Israeli blockade of Gaza or to induce the UN to challenge Israeli impu-
nity in any meaningful way. Depending on back room diplomacy, the United States may
or may not be able to avoid playing a public role of shielding Israel from accountability
for its behavior during the Gaza war or its continuing refusal to abide by international
humanitarian law by lifting the blockade that continues to impinge daily upon the
health of the entire population of Gaza.

Despite these limitations, the report is an historic contribution to the Palestinian
struggle for justice, an impeccable documentation of a crucial chapter in their victim-
ization under occupation. Its impact will be felt most impressively on the growing civil
society movement throughout the world to impose cultural, sporting, and academic
boycotts, as well as to discourage investment, trade, and tourism with Israel. It may yet
be the case that as in the anti-apartheid struggle the shift in the relation of forces in the
Palestinian favor will occur not through diplomacy or as a result of armed resistance,
but on the symbolic battlefield of legitimacy that has become global in scope, what
might be described as the new political relevance of moral and legal globalization.



