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The Judicialization of (Separation of Powers) 
Politics: Lessons from Chile 
Druscilla L. Scribner 

Abstract: Most analyses of the judicialization of politics focus on judicial 
policy-making and rights creation; however when judicialization of politics 
unfolds in a separation of powers political context courts are also involved in 
distributing power. The task of power delineation among branches of gov-
ernment is different from policy-making or rights adjudication. Judicializing 
political disputes about power gives courts the opportunity to alter the balance 
of institutional power, to create stronger executives (or legislatures) and a 
stronger (or weaker) role for themselves. To illustrate these points, this article 
examines how the Chilean Constitutional Tribunal (TC) adjudicated a specific 
type of separation of powers conflict between the Legislature and the Execu-
tive from 1990-2005. The analysis of the TC doctrine overtime highlights how 
the TC has shifted the balance of power in the policy-making process and 
augmented its influence within the political system. 
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Introduction 
Many of the most controversial and politically intense judicial decisions have 
significant distributional consequences for diverse interests in society.1 As 
politicians, social groups, and individuals increasingly turn to the courts to 
pursue their competing interests, politics become “judicialized.”2 Courts 
across the region are increasingly asked to weigh in on divisive issues from 
human rights and economic policy to the provision of social rights. Courts 
and judges are drawn into policy-making roles and functions, and judicial 
language, procedures, and processes come to dominate non-judicial bodies 
like legislatures as well as civil society relations (Tate and Vallinder 1995; 
Stone Sweet 1992, 2000; Domingo 2004; Sieder, Schjolden and Angell 
2005). The result of judicialization is an increased policy-making role for 
non-elected judicial actors.  

Much of the comparative judicial politics research on judicialization has 
focused on judicial policy-making effects and rights creation – what Couso 
(2005: 106) terms “court-led social change.” Social and political groups have 
capitalized on the growing political role of national high courts and increas-
ingly utilize judicial venues (among others) as part of their strategies to effect 
policy change. Minority and opposition parties may successfully force their 
interests onto the majority political agenda through the threat or employ-
ment of judicial action (Taylor 2008). Likewise, judicialization has opened up 
the policy-making process to politically and socially marginalized groups, 
such as indigenous peoples and homosexuals, who use judicial strategies to 
gain new rights and political recognition (Wilson 2005; Wilson and 
Rodríguez Cordero 2006; Cepeda Espinosa 2005).  

In some places, like Chile, court-led social change has not materialized 
(Couso 2005). This article hence seeks to shift the analytical focus slightly 
from rights creation to the dynamic interaction of presidents, legislatures, and 
the expanded judicial power. When the judicialization of politics unfolds in a 
separation of powers political context the constitutional questions brought to 
high courts often bear on the relations between legislative and executive au-
thority and the constitutional reach of their powers. In these cases high courts 
with constitutional review powers have an accountability function (O’Donnell 
1994; Chavez 2004; Gloppen, Gargarella, and Skaar 2004; Scribner 2004; 

                                                 
1  I would especially like to thank Diana Kapiszewski and Tracy H. Slagter for helpful 

comments on earlier drafts of this research. I would also like to thank the anony-
mous reviewers of JPLA for their criticisms and suggestions. Any remaining errors 
are my responsibility. All translations are by the author. 

2  Shapiro and Stone Sweet (2002: 187) define the judicialization of politics as the 
pursuit of politics through the “medium of legal discourse.” 
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Helmke 2005; Sieder, Schjolden, and Angell 2005; Kapiszewski and Taylor 
2008).3 Courts may aggressively check government authority or exercise their 
accountability function more selectively or deferentially. In either case, their 
rulings on conflicts of power carry clear and significant distributional conse-
quences for the exercise of power. These consequences endure because rul-
ings about the constitutional limits of power (re)define the institutional 
framework in which power is exercised and structure the policy choices and 
strategies of legislators. Faced with the possibility of policy reversal, legislative 
(and executive) actors engage in auto-limitation. They revise current policy 
positions and anticipate the direction of future judicial rule-making so that 
policy will not be struck down or open to new (perhaps undesirable) judicial 
interpretations of the boundaries of power (Landfried 1994; Stone Sweet 
2000: 73; Ferejohn 2002: 42; Shapiro 2004).  

The central argument advanced in this article is that judicializing politi-
cal disputes over the distribution of power gives courts the opportunity to 
alter the balance of institutional power, to create stronger executives (or 
legislatures) and a stronger (or weaker) role for themselves. This raises two 
additional questions: why do courts reallocate power in one direction (to-
ward the Executive for example) and not in the other; and how does the 
potential to distribute power inherent in the judicialization of separation of 
powers conflicts affect inter-branch political dynamics.  

I address these questions in the context of the Chilean Constitutional 
Tribunal (Tribunal Constitucional or TC) during the transition to democracy 
(1990-2005). The TC is a quintessential agent of horizontal accountability – 
its purpose is to resolve constitutional conflicts regarding the limits of legis-
lative and executive power and, until constitutional reforms in 2005, its 
jurisdiction was accessed exclusively by the other branches of power. The 
analysis presented here focuses on a particular type of separation of powers 
conflict between legislative authority (law) and executive authority (decrees) 
known as “law vs. decree” controversies. These cases concern the reach of 
presidential decree power and are referred to the TC by legislators (primarily 
from opposition parties). The constitutional conflicts are undeniably politi-
cal as policy disputes (usually economic) are judicialized and elevated to 
fundamental constitutional questions about the separation of powers. More-
over, law vs. decree referrals feature starkly competing constitutional inter-
pretations of legislative authority (law-making power) and executive author-
ity (decree-making power). Finally, the TC’s interpretations of the bounda-
ries of executive and legislative power, and the scope of its own power, are 
not consistent.  

                                                 
3  See also Gloppen et al. (2010).  
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Thus, TC rulings on law vs. decree cases are an excellent lens through 
which to analyze the inter-branch dynamics and implications of the judiciali-
zation of separation of powers conflicts more generally. Section one below 
provides a brief overview of the reach and separation of powers in Chile and 
the role of the TC. The second section examines and discusses the impact of 
law vs. decree jurisprudence developed during the transition to democracy 
(1990-2005). The analysis is based on all law vs. decree rulings during this 
time frame. The discussion demonstrates important doctrinal shifts on the 
TC that affect the balance of power, the process and substance of policy-
making (how policy is made and whether concrete policies stand or fall), and 
the relative political and institutional position of the Court. The third section 
explains this shift and discusses how the judicialization of separation of 
powers conflicts has served to strengthen the institutional position of the 
TC and augment its influence within the political system, both informally 
and formally.  

The Constitutional Context: Separation and Review 
of Power in Chile 
From 1973 through 1989 Chile was governed by a right-wing military dicta-
torship under the leadership of General Augusto Pinochet. Shortly after 
taking power in 1973, the military regime convened a commission to begin 
work on a new constitution that would address the perceived failures of the 
previous regime. The new Constitution was approved by public referendum 
in 1980 and replaced the 1925 Constitution that had governed one of Latin 
America’s longest running competitive multi-party democracies. The 1980 
Constitution sought to entrench a set of political and economic reforms that 
reflected the sweeping intellectual project of the military government and to 
tie future governments to those constitutional commitments. Those changes 
would profoundly affect the nature of democratic governance and the sepa-
ration of powers system in Chile.  

The 1980 Constitution increased and reinforced presidential power, al-
tering the relations between the executive and legislative branches (Caldera 
Delgado 1980; Blanc Renard and Pfeffer Urquiaga 1989; Cea Egaña 1988, 
1989; Nogueira Alaclá 1994; Frei Ruiz-Tagle 2000).4 This clear shift toward 
greater presidential decree authority was based in two key provisions. The 
first of these provisions is the establishment of a maximum legal reserve 
(reserva legal máxima) that lists the kinds of matters requiring congressional 
                                                 
4  The faculties exclusive to the President are enumerated in Art. 32 of the 1980 Consti-

tution.  
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action. Matters excluded from of the maximum legal reserve fall under 
presidential decree power, thus increasing the formal powers of the execu-
tive branch to exercise legislative power (Cea Egaña 1998).5 Second, within 
the delineated area of legislative activity (hereafter, “legal reserve”), the 1980 
Constitution restricted the reach of legislative action to establishing only the 
essential nucleus and fundamental framework of law. The Executive is given 
the task of developing, fine-tuning, and implementing law by presidential 
decree.6  

Both the legal reserve and the restriction to legislate only the basic 
framework of law extended and widened executive decree authority beyond 
the separately recognized private power of the President to dictate executive 
orders necessary to implement the law. Thus, the Chilean President is em-
powered with several types of decree power that together formalize a co-
legislative role for the Executive in an already heavily presidential system 
(Caldera Delgado 1980).7 These constitutional provisions are sufficiently 
imprecise in practice to invite opposing political views about where the 
constitutional boundaries of executive decree authority do or should lie 
(Alliende Crichton 2000; Carmona Santander 1998, 2001; Cea Egaña 1998; 
Frei Ruiz-Tagle 2000; Soto Kloss 1980). Competing interpretations of the 
legal reserve and the scope of decree authority have generated important 
inter-branch conflicts that are referred to the TC for resolution.  

The TC was originally created as part of constitutional reforms in 1970 
and charged specifically with resolving constitutional separation of powers 
conflicts. It was dissolved following the military coup in 1973. The TC was 
then recreated by the Pinochet regime with the promulgation of the 1980 
Constitution, which increased the number of justices (called ministers), al-
tered appointment mechanisms, and ultimately expanded the jurisdiction of 
the TC to judge the constitutionality of executive action and referee legisla-
tive and executive branch conflict. The TC exercises an obligatory abstract 
review of organic constitutional laws and laws interpreting the Constitution, 

                                                 
5  See the Actas Oficiales de la Comisión de Estudio de la Nueva Constitución, Session 345, 2094 

and Session 355, 2278. The maximum legal reserve is outlined in Art. 60 of the 1980 
Constitution, and Art. 63 of the reformed 2005 Constitution. The 1925 Constitution 
followed a system of a minimum legal reserve (reserva legal mínima) in which certain 
matters necessarily had to be decided by law, but other matters could also be the sub-
ject of legislative activity. The maximum legal reserve was a significant innovation. 
The change reflected a concern that the minimum legal reserve had produced an ex-
cessive amount of personalistic legislation (Tapia Valdés 1993).  

6  This restriction is found in numbers 4, 18, and 20 of Art. 60 of the 1980 Constitution.  
7  In 2005 the 1980 Constitution was reformed to remove several “anti-democratic” 

provisions that were considered longstanding obstacles to the consolidation of de-
mocracy. These reforms did not alter the relationship between law and decrees. 
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an abstract review of ordinary laws at the request of Congress (or the Presi-
dent), and an a posteriori review of executive decrees at the request of a por-
tion of congressional membership. The abstract review of legislation repre-
sented the majority of the cases decided by the TC prior to 2006 (Bertelsen 
Repetto 1993; Zapata Larraín 1991, 1993, 1994, 2002). Law vs. decree cases 
are a minority of those decided by the TC; yet, they are typically politically 
charged. In fact, both the executive branch and the TC recognize law v. 
decree cases as potentially highly conflictive for inter-branch relations.8  

The formal powers of the TC to constitutionally review and essentially 
veto legislation and presidential decrees make it a logical venue for the judi-
cialization of politics. Once democracy was re-established in 1990, the poli-
tics of democratic transition found its way into the courts. Political support-
ers of the former military regime, entrenched in the center-right alliance of 
the Independent Democrat Union (UDI) and National Renewal (RN) par-
ties (the Alianza), formed a formidable opposition to the center-left govern-
ing Concertación coalition and used the TC (and the ordinary judiciary) as one 
of multiple political strategies to defend the status quo or promote their 
political agenda. In this political context, constitutional ambiguity with re-
spect to the relationship between legislative and executive authority pro-
duced a series of important law vs. decree constitutional controversies.9  

Before analyzing TC decisions on decree challenges, it is imperative to 
place the TC in the wider judicial context of Chile’s mixed system of consti-
tutional review. Three key institutional actors come into play in cases con-
cerning the constitutionality or legality of decrees: the TC, the Controller 
General (the Contraloría General de la República or CGR), and the ordinary 
judiciary. When the executive branch issues a decree, it must be previously 
reviewed with respect to legality and constitutionality and registered by the 
CGR’s juridical division; the decree may then be published and considered 
legally valid (Aylwin Azócar 1984; Soto Kloss 1977, 1999). Subsequent to 
this process (known as the toma de razón), the decree may be challenged in 
the courts (Aróstica Maldonado 1989, 1991) and before the TC. When a law 
vs. decree conflict reaches the TC, the CGR issues a statement summarizing 
its official justifications for its prior registration of the decree in question 
and weighing in anew on relevant questions of doctrine.  

Presidential decrees are challenged in all of these venues (CGR, ordinary 
courts, and the TC). In practice, opposition to a specific decree is often voiced 
while review in the CGR is still pending. Political pressure on the Controller 

                                                 
8  See Cea Egaña (2006), and Couso (2004: 77). 
9  In practice the two branches were substantially fused during military regime; inter-

branch controversy did not manifest in law vs. decree challenges until the practical 
separation of branches of government under democratic conditions.   
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General to reject a controversial decree or force modifications to the decree 
before registration can be intense (ranging from attacks on the decree or the 
CGR in the media to legislative threats of impeachment of the Controller 
General) (Scribner 2007). Moreover, law vs. decree conflicts referred to the 
TC often are adjudicated previously, or simultaneously, in the appellate courts 
using the writ of protection (recurso de protección) or before the Supreme Court 
under the writ of inapplicability for unconstitutionality (recurso de inaplicabilidad). 
Legislators (rather than individuals) who object to the decree may refer the 
executive-legislative conflict to the TC for resolution.  

Such a referral may be solicited by either house in the Legislature or by 
more than one quarter of congressional members within 30 days of the 
official publication of the decree.10 The typical law vs. decree case seeks a 
declaration of unconstitutionality for an executive decree that has en-
croached upon legislative authority. The constitutional charge most often 
levied against the executive branch is that the President has invaded the legal 
reserve by issuing a decree in a matter, such as fundamental rights, that is 
reserved exclusively for congressional action. Referrals of decrees are gener-
ally brought to the TC by members of congressional opposition parties as 
part of a strategy to protect or otherwise affect the legislative status quo and 
very often invoke claims concerning property rights and the right to engage 
in an economic activity (fundamental rights that fall within the legal reserve). 
Across the time frame of democratic transition (1990-2005), the TC has 
been drawn into adjudicating the competing political and ideological pro-
jects of the government and opposition.  

From 1990, when the first TC decision on a presidential decree was 
handed down, through 2005 there was substantial change and development 
in the types of arguments and models of constitutional interpretation util-
ized to delineate the borders between powers and define the authority of the 
TC to engage in review of those borders. The next section draws on an 
analysis of the full universe of law vs. decree decisions to outline major 
doctrinal shifts evident in TC jurisprudence and reflect on the implications 
of these shifts for distributing power between branches of government and 
defining the political role of the TC.  

                                                 
10  These two different requirements – one-quarter of membership versus the whole 

house (Art 82 n.5 and n.12 of the 1980 Constitution) – created uncertainty and 
conflict between 1990 and 2005 over standing law vs. decree referrals. The consti-
tutional reforms of 2005 combined the two into a single rule (Art. 93, n.16); an in-
novation that generates greater coherency in the review of presidential decrees. 
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Distributing Power: Law vs. Decree Doctrine 
In adjudicating the constitutional conflict over where to draw the line be-
tween decree power and legislative faculties, TC ministers focus on the hier-
archical relationship between the decree, the law, and the Constitution. 
There are two clear positions among TC ministers from 1990 to 2005. These 
positions are distinguishable by their different constitutional interpretations 
of the relationship between law and decrees defined by the maximum legal 
reserve.11 The two positions also fundamentally differ with respect to their 
view of the scope of TC authority and the justiciability of a legal decree (one 
that validly executes the law); a question that is fundamental to the TC tak-
ing on a more or less active constitutional review role.  

The first of these two positions interprets the legal reserve as “abso-
lute.” This means that matters within the reserve (such as fundamental 
rights) cannot be regulated by presidential decree, and should be specified by 
Congress in formal law. This same position sustains that the TC has the 
authority to directly review the constitutionality of decrees, even in cases in 
which the decree is consistent with the law and thus considered “legal.” This 
“absolute reserve” position dominated opinions of the TC from 1990 
through 1996.12 

The second clear doctrinal position on the TC argues that executive de-
crees should be understood as the instrument by which the Executive col-
laborates with the Legislature in the specification and execution of the law. 
The legal reserve is characterized as “relative” rather than absolute – the role 
of the Legislature is to formulate the essential legal framework, leaving the 
details to decree power. Moreover, doctrine associated with this position 
argues that the legal reserve is more “intense” in some areas than in others 
(Cea Egaña 1998). With respect to fundamental constitutional rights (such as 
the right to property) the legal reserve is strong and strict; demanding that 
the Legislature clearly specify and detail how the Executive can regulate or 
execute the law. Accordingly, in these areas legislative remission (or delega-
tion) to executive discretion is unconstitutional. However, the legal reserve 
does not exclude or diminish the President’s separate constitutional decree 
power to execute law.13  

                                                 
11  See Articles 60 (legal reserve), 32 (presidential powers) and 19 (fundamental consti-

tutional rights) of the 1980 Constitution.  
12  See especially decisions 146, 153, 167, 183, 245, 246 and dissents in 253, 254, and 

282 summarized in the supplementary material to the article on the journal’s web-
site, online: <www.jpla.org>.  

13  During the 1990-2005 period decisions demonstrating the “relative reserve” posi-
tion include: 253, 254, 282, 325, 370,373, and 388.  



���  The Judicialization of (Separation of Powers) Politics 79
 
���

 

In addition, the second position self-limits the scope of TC authority, 
maintaining that the TC may only rule on the constitutionality of decrees 
when the decree is illegal (that is, the decree departs from the law which it is 
supposed to implement). The TC does not have the authority to judge the 
constitutionality of laws that are already valid, since this power falls to the 
Supreme Court under the writ of inapplicability.14  

An analysis of all TC decisions on law v. decree cases from 1990 to 
2005 illustrates the shift between the “absolute” and “relative” legal reserve 
positions in TC doctrine and a subtle refinement of the second position at 
the turn of the century.15 An appendix provides a brief overview of all the 
cases decided during this time frame highlighting how each ruling defines 
the scope of TC authority and distributes power.16 The discussion below 
chronicles the shift from one doctrinal position to the other, demonstrating 
how, in the context of separation of powers decisions, courts may shift the 
balance of power toward the Executive or the Legislature, and away from or 
towards themselves. 

 The TC was faced with its first decree challenge in 1990, in Subsidios 
para Viviendas (Rol 116; December 27, 1990). The majority relied on an 
originalist textual interpretation of the Constitution that establishes the TC’s 
constitutional authority to consider the constitutionality of the substance 
and form of a decree. The majority found the decree a constitutional exer-
cise of decree authority to execute the law. In the early 1990s, the first posi-
tion discussed earlier (absolute legal reserve, wide scope of authority) domi-
nated TC jurisprudence in law vs. decree controversies. The result was that 
the TC majority asserted its authority to directly review the constitutionality 
of executive decree power and argued for an interpretation of the legal re-
serve that significantly restricted executive and administrative action.  

A leading example in this line of jurisprudence is Letreros Camineros I 
(Rol 146; April 21, 1992) in which the TC majority argued that the legal 
reserve was absolute and that matters within reserve (property rights in this 
case) could not be regulated by decree or administrative action, but only by 
law (Carmona Santander 1998). Moreover, the decision articulates the au-
thority of the TC to directly review the constitutionality of decrees regard-

                                                 
14  This is the same thesis formulated by the CGR for the problematic situation pre-

sented by a decree that faithfully executes the law (a legal decree), but may still con-
tradict the Constitution. In this case the real or supposed unconstitutionality is im-
putable to the law in which the decree is founded. In this situation the CGR regis-
ters the decree; it does not have the power to “implicitly” review the acts of the 
Legislature (Aróstica Maldonado 1999; Silva Irarrazával 2007).  

15  All final rulings of the TC are available at: <http://www.tribunalconstitucional.cl/>.  
16  See supplementary material to the article on the journal’s website, online: <www.jpla.org>. 
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less of whether or not they faithfully execute the law. In brief, the ruling 
established that decrees may be compared directly against the Constitution 
when they depart from the habilitating law (an “illegal” decree) and/or when 
the decree departs from the constitutional framework (in this case the de-
cree violated economic rights).17 This majority view on the role of the TC 
and on the distribution of power between the Legislature and the Executive 
is reiterated in Plan Regulador La Serena-Coquimbo (Rol 153; January 25, 1993), 
Letreros Camineros II (Rol 167; April 6, 1993), and Acceso a las Playas (Rol 245; 
December 2, 1996).  

Acceso a las Playas, the last of this line of cases, clearly delineates the abil-
ity of the TC to hold decrees directly to the Constitution. In reviewing the 
constitutionality of a decree that required property owners to freely cede 
access to waterways, the decision appealed to Art. 6 and 7 of the Constitu-
tion (constitutional supremacy and separation of powers) and found the 
executive action an unconstitutional incursion into matters exclusively re-
served for the Legislature. This position (wide scope of constitutional au-
thority; absolute legal reserve) would suffer a permanent reversal within the 
year in Cesión Gratuita de Terrenos (Rol 253; April 15, 1997).  

Cesión Gratuita de Terrenos examined a similar type of decree challenge as 
in Acceso a las Playas. The decree executed a law requiring that all urban con-
struction cede land for green space, access, and equipment. The decree set 
the percentage of land to be ceded. The constitutional case, referred to the 
TC by 12 senators, characterized the decree as a privation of property rights 
and claimed that in dictating the decree the President had invaded the legis-
lative sphere. The arguments made against the decree followed similar lines 
to those seen in Acceso a las Playas; however, the TC reached a distinct con-
clusion that fundamentally redefined the role of the TC in reviewing decree 
power and shifted the balance of power toward the executive branch.  

The majority found the property rights restrictions to be a valid use of 
the President’s exclusive constitutional power to execute the law. The deci-
sion elaborated on the nature of the relationship between decrees and the 
law they execute, arguing that decrees and law form a juridical whole, “har-
monious, united, and insoluble.” This view of the relationship between law 
and decree implies a complementary and collaborative relationship and a 
relative view of the legal reserve in which the President has the authority and 
the obligation to execute the law. The majority then turned to the question 
of the TC’s ability to review a legal decree. When faced with a legal decree, 
the majority reasoned, the true object of the constitutional question is the 

                                                 
17  Considerations 8 through 15 of the ruling. 
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law in which the decree is founded and not the decree itself. Judicial review 
of a valid law is exercised by the Supreme Court.18  

Moreover, the Cesión Gratuita de Terrenos ruling reinforced the presump-
tion of constitutionality that formal law enjoys in the Chilean system. The 
TC follows the Spanish Constitutional Tribunal in maintaining a presump-
tion of constitutionality for law, and has developed a doctrine of reasoned 
deference (deferencia razonada) that respects the will and autonomy of the 
Legislature and presumes acts of the Legislature are constitutional (Peña 
Torres 2006: 176; Zapata Larraín 2002: 72). In her dissenting opinion, Min-
ister Bulnes objected vehemently to the possibility that the mere “legality” 
of the decree (which in turn presumed that the Legislature acts constitution-
ally) served to justify a constitutional violation.19  

Cesión Gratuita de Terrenos thus redefined the role of the TC in controlling 
decree power and established major aspects of the second doctrinal position 
outlined above (restrictive scope of authority; relative legal reserve). The posi-
tion reflects a model of constitutional interpretation that is flexible and prag-
matic rather than originalist. The key features of post 1997 law vs. decree 
doctrine include: the presumption of constitutionality and legality of law, the 
subordinate, but harmonious and united, relationship between decrees and 
law, and, in later cases (discussed below), an increasingly more specific elabo-
ration of the intensity of the legal reserve. This interpretation of the bounda-
ries of power between the branches of government provides the Executive 
with co-legislative authority and tips the balance of power toward the Execu-
tive. At the same time the TC majority self-limited the reach of its authority to 
hold presidents accountable for the constitutionality of their actions.  

Through the rest of the time period, the majority “relative reserve” 
doctrine was applied and incrementally extended. Relevant decisions include 
Ley de Presupuestos (Rol 254; April 26, 1997) and Décimo Protocolo con Bolivia 
(Rol 282; January 28, 1999) in which the TC began to articulate a view of the 
legal reserve as less intense in some areas (thus allowing greater latitude for 
executive decree authority). The majority refined and further clarified doc-
trine concerning the relative intensity of the legal reserve in the first half of 
the first decade of the new centrury. Leading examples include Restricción a 
Catalíticos (Rol 325; June 26, 2001) and Plan de Impacto Vial (Rol 370; April 9, 
2003). These decisions demonstrate the flexibility and pragmatism of the 
dominant (post 1997) interpretation of the bounds of power. These later 
decisions also evidence some flexibility in the self-restricting stance on justi-
ciability of legal decrees.  

                                                 
18  Considerations 4 and 5.  
19  Considerations 7 and 8. 
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In Restricción a Catalíticos, for example, the challenged decree had re-
stricted the circulation of vehicles with catalytic converters on days of high 
ambient contamination. The decree was the subject of intense political de-
bate before and after its promulgation and opposition to the decree was 
pursued in multiple judicial venues as well as in the media (Scribner 2007). 
The final tactic of the opposition was to refer the decree to the TC. The TC 
found the decree constitutional (in light of public health concerns), but 
argued that the law in which the decree was based did not adequately meet 
the constitutional tests of specificity and determination. Specificity requires that 
the law specify the measures the Executive may take to restrict rights and 
under what conditions; determination requires that the law explicitly deter-
mine what constitutional rights may be affected or restricted.20 Subsequent 
to the Catalíticos decision, challenges to decree power have been decided on 
the basis of the adequacy of the law with respect to specificity and determi-
nation. This doctrine suggests a move away from a strictly self-limiting view 
of TC authority with respect to decrees.  

In Plan de Impacto Vial, the TC explicitly expanded and clarified how the 
tests of specificity and determination are intimately linked to the view of the 
legal reserve as relative and more intense in some areas than in others.21 
Drawing on the precedents of Ley de Presupuestos and Restricción a Catalíticos, 
the TC argued that the legal reserve envisions two levels of legislative 
power.22 In the first level the law should be general and give ample room to 
the President’s power to detail, complement, and execute the law. In the 
second level the legal reserve is more intense (i.e., fundamental rights) and 
the law must explicitly determine what constitutional rights may be affected 
or restricted by administrative power and specify the measures the Executive 
may take to restrict rights and under what conditions. Plan de Impacto Vial 
thus establishes a clear framework for interpreting the relationship between 
law and decree depending on the intensity of the legal reserve. Subsequent 
TC decisions have been decided on the same grounds; resulting in limita-
tions on the discretion of executive decree power by requiring that the Leg-
islature provide greater protections against administrative discretion when 
fundamental rights are involved (Hernández Emparanza 2006).  

The law vs. decree cases reviewed here demonstrate how TC doctrine 
after 1997 shifted the balance of power toward the Executive and away from 
itself, restricting its ability to review “legal” decrees until the end of the dec-
ade. This raises important questions. What factors best explain shifts in 
doctrine? Why did the TC reallocate power in one direction (toward the 
                                                 
20  Consideration 40. 
21  Considerations 16-18 and 34-36. 
22  Consideration 15. 
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Executive, for example) and not in the other? How have these doctrinal 
shifts affected the TC’s institutional position at the end of the transition to 
democracy (2005 and beyond)? These questions are addressed below. 

The Inter-branch Dynamics of Distributing Power  
In response to the first two questions (what explains the shift in 1997; and 
why allocate power toward the executive branch), the comparative judicial 
politics literature highlights two broad explanations for judicial behavior: 
one mainly stressing factors in the political environment that are external to 
courts, and one focused on factors, such as legal culture, institutional struc-
ture, and court composition, that are internal to courts. The first type of 
explanation views judges as constrained by political forces, either explicitly 
due to court-curbing policies or intrinsically by the desire of judges to main-
tain the institutional legitimacy of the Court. Courts thus do not venture far 
from majority political preferences (Dahl 1957). Separation of powers ap-
proaches to judicial decision-making, center on the idea that legal policy 
outcomes are a function of the dynamic interaction of all three branches of 
government (Epstein and Knight 1998; Epstein, Knight and Shvetsova 
2001; Helmke 2005; Iaryczower, Spiller and Tommasi 2002; Scribner 2004). 
Judges face incentives to decide cases within the policy “comfort zone” of 
the Legislature and Executive, who may choose to overturn, ignore, or re-
fuse to implement judicial decisions and thus thwart the ability of the court 
to attain its objectives.  

One of the central findings in this literature is that political fragmentation 
affords judges greater political room for maneuver (Eskridge 1991a, 1991b; 
Segal 1997; Gely and Spiller 1990; Iaryczower, Spiller and Tommasi 2002; 
Chavez 2004; Scribner 2004; Ríos-Figueroa 2007). Conversely, when the 
President enjoys majority congressional support, this political space shrinks. If 
pushed beyond their comfort zone, the elected branches may coordinate to 
initiate and/or pass court-curbing policies that could damage the institutional 
legitimacy and integrity of the Court, or the individual careers of its members. 
In this context, judges have an incentive to defer to the executive position 
rather than risk some form of reprisal. Public support resources available to 
courts also affect the ability of courts to balance against the Executive and 
Legislature, and thus affect the strategic calculations of judicial actors (Van-
berg 2005; Staton 2002; Caldeira and Gibson 1992).23  

                                                 
23  For example, judges might be more likely to hold governments accountable if they 

enjoy popular support such that politicians face costs for challenging the Court 
(López-Ayllón and Fix-Fierro 2003; Staton 2002) 
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Broadly speaking, then, judges are more likely to engage the other 
branches of government (act as an agent of accountability) when govern-
ment is divided, politics is competitive or transparent, the Court enjoys 
popular legitimacy, or alternation from government to opposition is likely. 
Importantly, however, Chile during the transition to democracy presents us 
with a case of stable political fragmentation among stable coalitions. The 
post-transition dominance of the center-left Concertación coalition has meant 
little variation on the variables at the heart of political explanations for judi-
cial behavior. According to the separation of powers approach, this stable 
fragmented political context would provide the TC with the political space 
necessary to behave “sincerely.”24 In short, immediate “causes” of the shift 
in doctrine are likely internal to the TC rather than external.  

A second broad approach to understanding judicial behavior views 
judges as fundamentally unconstrained by political forces; as such judges 
vote according to their ideological, political, or legal policy preferences. 
According to the attitudinal model, the ideological attitudes and values of 
justices affect their decision-making (Segal and Spaeth 2002: 87). The impli-
cation is that the composition of the Court, and the resulting mix of political 
and/or ideological attitudes with respect to constitutional review and the 
relationship between the state and individual, best explain decision-making. 
Perhaps the strongest explanation of the construction of a new majority 
interpretation of the relationship between law and decree power in 1997 is a 
change in the composition of the TC.25 Transition politics slowly altered the 
composition of the judiciary and subsequently (though sometimes subtlety) 
the judicial doctrine on the distribution of power. The electoral successes of 
the Concertación coalition, which held the presidency in Chile from 1990 to 
2010, lead to changes in TC membership over time.26  

                                                 
24  There is no guarantee that justices sincerely prefer to take on an active role with 

respect to reviewing government power or advancing individual rights.  
25  Interview, Presidential Lawyer, August 2001. 
26  Until constitutional reforms enacted in 2005, the TC was a seven-member body with 

three members selected by the Supreme Court, two by Chile’s National Security 
Council, one by the President, and one by the Senate. The last two were additionally 
required to have previously served as substitute justices for the Supreme Court for at 
least three consecutive years. Thus the historically conservative Supreme Court fig-
ured prominently in the composition of the TC and the choices of the President and 
the Senate were restricted in ways that promoted greater Supreme Court influence 
(Nogueira Alcalá 1995). Constitutional reforms enacted in 2005 (Art. 92 of the Con-
stitution promulgated in 2005) increased TC membership to ten and altered appoint-
ment procedures. The President now chooses three members, the Supreme Court 
chooses three and Congress chooses four. Ministers now serve nine-year terms.  
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For a broader range of constitutional controversies than I review here, 
Zapata Larraín (1991) suggests that the composition of the TC best ac-
counts for differences in the TC’s position vis-à-vis the government during 
the decade preceding the democratic transition (1981-1989). He finds that 
during the first half of that period (1981-1985), TC decision-making is 
dominated by the strict orginalista or literalista jurisprudence of Enrique 
Ortúzar, who was one of the key authors of the 1980 Constitution. Ortúzar 
was supported by Marco Aburto and Eduardo Urzúa. In the second half of 
the decade an alternative line of jurisprudence representing a more expan-
sive interpretation of the 1980 Constitution begins to take shape under the 
leadership of Eugenio Valenzuela, and supported by Julio Philippi and Luis 
Maldonado. Ministers Ortúzar and Valenzuela thus represented conflicting 
power poles on the TC during the 1980s and held opposed positions on 
how to interpret the Constitution.  

For the decades following Zapata Larraín’s analysis the explanatory 
power of composition and majority blocks remains persuasive. On the eve of 
the transition to democracy in 1990 the TC was dominated by ministers of the 
political right and operated under an originalista model of constitutional inter-
pretation. The jurisprudential outlines of a conservative originalist interpretive 
model are evident in the 1990-1997 law vs. decree cases (and in Minister Bul-
nes’s position as shown in the appendix27). Luz Bulnes, one of the members 
of the Ortúzar Commission that wrote the 1980 Constitution, was appointed 
in 1989 to replace Eugenio Valenzuela. Gradually the composition of the TC 
changed during the second half of the 1990s as some of the more conservative 
ministers were replaced by Concertación coalition or compromise appointments. 
A significant change was Eugenio Valenzuela’s return to the TC in March of 
1997. Valenzuela revived his more expansive interpretation of the 1980 Con-
stitution. Where Ortúzar and Bulnes tended to follow an originalist or literalist 
model of interpretation; Minister Valenzuela took a pragmatic finalista ap-
proach to constitution interpretation.28  

By 2001 Valenzuela (1997-2006) was joined in the TC by several more 
politically centrist and moderate members, like Mario Verdugo Marinkovic 
(1997-2001), Hernán Alvarez García (1997-2005), and Juan Colombo 
Campbell (1993-2010). This trend has continued and is reflected in the ap-
pointments of José Luis Cea Egaña (2002-present), and most recently Carlos 
Carmona Santander (in 2009), individuals who had been involved in the 
development of law vs. decree doctrine in various capacities before their 

                                                 
27  See supplementary material to the article on the journal’s website, online: <www.jpla.org>. 
28  Interview, July 2001.  
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appointments to the TC.29 In sum, shifts in composition, politically driven 
or otherwise, and the accompanying shift in dominant models of constitu-
tional interpretation, have had important consequences for the distribution 
of power between branches of government in Chile.  

The role of judicial culture and identity in constituting judicial goals 
represents another set of internal factors affecting judicial decision-making. 
It is widely argued and generally accepted that judicial resistance (across 
Chilean history) to engage in constitutional (rather than legal) review is the 
result of Chile’s legal culture (Peña González 1997; Couso 2004; Hilbink 
2007; Faundez 2007; Hunees 2010). Historically, a judicial culture of legal-
ism and institutional and ideological conservatism has been reinforced by 
formalistic and positivist legal training. In turn, a rigid judicial hierarchy 
combined with the Supreme Court’s discipline and promotion power, have 
reinforced the social and political isolation of the Chilean judiciary, and 
promoted a perception of the judicial role founded in classical constitution-
alism with a dominant separation of powers doctrine that discounted the 
reciprocal control of public power. The result is antipathy toward constitu-
tional review, a persistent understanding of statutory law as supreme, and a 
private law perspective on questions of constitutional rights (Peña González 
1997; Couso 2004; Hilbink 2007; Faundez 2010). The predominance of a 
private law approach to constitutional adjudication and the de facto pre-
sumption of constitutionality given formal law by ordinary and constitu-
tional judges in Chile featured prominently in the Cesión Gratuita de Terrenos 
decision reviewed above, and has been a recurrent element of law vs. decree 
doctrine, tipping the balance of power toward the Executive in these types 
of conflicts. As a result, observers of judicial decision-making in Chile have 
described the TC’s performance as fundamentally disappointing (particularly 
with respect to rights); noting that the TC has been “largely passive, usually 
deferring to the legislature’s judgment concerning the constitutionality of the 
laws it passes” (Couso 2005: 114).  

Explanations stressing factors internal to the court, such as judicial cul-
ture, would predict uniform judicial deference and little doctrinal change. Yet, 
the review of law vs. decree jurisprudence suggests that neither the use of 
deferential doctrines or judicial conceptions of the institutional role of the TC 
have been uniform over time. Appreciating how the wider political context 
interacts with these judicial-cultural and institutional factors may shed addi-
tional light on why an incremental approach to defining the boundaries of 
decree power has prevailed on the TC, and, furthermore, how doctrinal shifts 
                                                 
29  Cea Egaña has written extensively on doctrine in this area and Carmona Santander-

had served, since 1990, in the executive branch as a legal advisor to the President 
(in the secretary general of the presidency).  
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on the TC have affected its institutional position at the end of the transition to 
democracy (2005 and beyond). The separation of powers approach briefly 
outlined above has important insights for understanding the proclivity of 
courts to defer to the political branches, favor one branch over another, or 
auto-restrict the scope of judicial review authority. For example, Epstein, 
Knight and Shvetsova (2001: 138), argue that in new or transitioning democ-
racies a new court may prefer to “promote its legitimacy and adjust the status 
quo policy slowly” by adopting a strategy of “soft” or semi-deferential review. 
In short, a strategy of deliberate passivity with respect to various judicial func-
tions is logical, even in politically fragmented contexts, when a court’s legiti-
macy is not well established, its legitimacy is contested or damaged, or the 
legal culture itself significantly and conservatively circumscribes the definition 
of legitimate judicial action. This is arguably the case for the TC, particularly 
during the first decade of the transition to democracy.  

The TC played a pivotal role in events that led to the end of the mili-
tary regime, and expectations surrounding its role in a new democratic 
framework were high (Couso 2005: 114).30 Nonetheless, it is not surprising 
that the TC (or the Supreme Court) did not embrace a new activist role with 
respect to constitutional review. At the beginning of the transition time 
period, the TC was not well established, the political context was in flux, and 
the judiciary as whole (in which members of the TC were deeply embedded) 
was heavily criticized politically and publicly because its record on human 
rights adjudication (Huneeus 2010). As Murphy (1964) notes, judges will not 
injure or destroy judicial power and they will not attempt to expand their 
power beyond the limits which would be legitimate under accepted theories 
of the judicial function. Without a public consensus in Chile about what 
alternative principles to traditional legal positivism and reasoning should 
govern judicial activity, judges (even constitutional judges aware of their 
political role) are unlikely to leave the safety of the traditional model of le-
gitimacy, especially in politically contentious cases. Consequently, the judicial 
advancement of strong counter-majoritarian rights protections or assertive 
“checking” of the elected branches arguably would not have served the 
institutional goals of the TC (or ordinary judiciary) well during the transition 
period.  

                                                 
30  One of the TC’s most transcendental decisions was to require the 1988 plebiscite 

be held according to the organic constitutional law governing elections (Rol 33; 
September 24, 1985). That law ostensibly gave the opposition a legal leg to stand on 
in organizing and advertising a campaign to vote NO in the plebiscite. General Pi-
nochet narrowly lost the 1988 plebiscite, setting in motion the transition to democ-
ratic elections in December of 1989 and the inauguration of a new democratically 
elected government in March of 1990. 
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In sum, we might best appreciate the contours of law vs. decree doc-
trine in light of changes in court composition and the TC’s need to build 
institutional legitimacy. Concurrent with changes in composition and the 
ascendency of the finalist model of constitutional interpretation among a 
majority of ministers, we see a pattern of non-confrontational rulings and 
incremental development of doctrine. The TC’s development of the doc-
trine of reasoned deference is consistent with this view. This doctrine has 
allowed the TC to exercise its powers “vigorously and creatively” while 
avoiding extreme politicization or permanent conflict with the political pow-
ers (Zapata Larraín 2002: 71).31 From roughly 1997 to 2001 the TC rearticu-
lated the bounds of power to favor presidential governance, self-limiting the 
reach of its own power. This incremental strategy reinforced the TC’s posi-
tion vis-à-vis the Supreme Court and the CGR, and helped it maintain cor-
dial relations with the co-legislative branches while protecting and advancing 
its long-term legitimacy and political relevancy. Post 2001 the TC has been 
more assertive, establishing limits on executive (and legislative) discretion by 
refining the intensity of the legal reserve.  

Engaging a strategy of “soft” review has, in turn, served to strengthen 
the political-institutional position of the TC and augment its influence in the 
policy-making process. First, the distributional consequences of the judici-
alization of separation of powers decisions made the TC a politically signifi-
cant player in inter-branch political dynamics across the transition time 
frame, and contributed to its increased political stature informally through 
processes of auto-limitation. Auto-limitation occurs when elected policy 
makers anticipate future possible court decisions and sacrifice or modify 
initial policy or process goals in order to reduce the possibility of referral to 
a high court, judicial reversal, or the development of unfavorable doctrine 
(Stone Sweet 2000: 73-75; Ferejohn 2002: 42; Shapiro 2004). Beyond the 
effects on an individual ruling, law vs. decree doctrine shapes legislative and 
executive behavior (as well as that of the CGR). One of the most important 
TC doctrines affecting legislative strategy is that of specificity and determi-
nation with respect to laws that affect fundamental rights (discussed above) 
(Peña Torres 2006: 183).32  

                                                 
31  See Zapata Larraín (2002) for a discussion of the doctrine and its constitutive 

elements (“presumption of legality and constitutionality” of legislative acts and 
“autonomy of the Legislature”) in Chilean and comparative jurisprudence.  

32  Zapata Larraín (2002: 71) also cites examples of the explicit use by the Legislature 
of the doctrine reasoned deference; and Peña Torres (2006) also mentions the crite-
ria by which a law is considered an organic constitutional law (thereby requiring 
preventative constitutional review by the TC) as influential for legislative behavior. 
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In a context in which the opposition may challenge decrees before a 
court and win, executives have an incentive to engage in auto-limitation. A 
president may be expected to follow two key observable strategies: monitor-
ing and justifying (Stone Sweet 2000: 77). Presidents from Patricio Aylwin 
(1990-1994) through Michelle Bachelet (2008-2010) and their legal staffs 
have not only pursued composition changes on the TC through new ap-
pointments, they have also closely monitored TC jurisprudence and doctrine 
and explicitly incorporated TC language, rules of constitutional interpreta-
tion, and precedents into the language justifying the content and form of 
decrees.33 The GCR also incorporates TC doctrine on law vs. decree cases in 
its resolutions on decrees and in its communication with the President over 
the legality and constitutionality of decrees under consideration (Verdugo 
Marinkovic 2006).  

 The Executive “won” law vs. decree conflicts fairly often after 1997; 
however, these wins were not automatic. Faced with concrete cases before the 
TC, the Executive (as well as the legislative opposition) worked hard to con-
vince TC ministers to move in a direction favorable to their interests.34 One 
form of this convincing is the submission of “friend of the court” letters by 
interested parties. Typically these letters are filed by congressional members, 
the CGR, local interest groups, and constitutional law experts (some of whom 
now sit on the TC): groups or individuals who want to weigh in on the case 
and ultimately move TC doctrine closer to their preferred interpretation of 
executive or legislative power. These groups also publicize their position in the 
media. TC decisions sometimes draw on the logic and information provided 
in “friend of the court” letters to develop or support different opinions. In 
short, political actors pay attention to, try to influence, and ultimately incorpo-
rate TC language and doctrine as part of their political strategies to advance 
their policy and institutional goals (Scribner 2007).  

Second, the political stature of the TC has increased formally. At the 
beginning of the new century the TC quietly lobbied for and gained, in 2005, 
legislative and executive support for constitutional changes that concentrate 
constitutional review power in the TC and increase access to its jurisdiction. 
During the time frame under investigation here, access to the TC was re-
stricted to the Executive and the Legislature. The 2005 constitutional reform 
shifted the writ of inapplicability for unconstitutionality from the Supreme 

                                                 
33  Interviews with presidential legal staff (2001) and CGR juridical division staff 

(2001). This language (found in TC precedent and legal scholarship) is highlighted 
in accompanying documents submitted to the TC by both the executive branch and 
the CGR. 

34  President Frei characterized executive branch success in these cases as the result of 
“serious work” and “well thought defenses” (quoted in Couso 2005: 126).  
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Court to the TC, effectively creating a direct popular action for citizens to 
reach the TC as well as an avenue for lower court justices to bypass the 
Supreme Court and directly access the TC. These institutional changes will 
significantly increase processes of judicialization and shift power from the 
Legislature (and the Supreme Court) to the TC. These processes are just 
beginning to unfold as the first writ of inapplicability cases were decided in 
2006. Such cases now form the vast majority (roughly 85 percent in 2009) of 
the TC’s docket and represent a considerable increase in the number of 
cases overall.35  

These institutional changes invariably signal the initiation of a new era 
for the TC. Will these institutional changes result in judicial activism, as in 
the case of Costa Rica (Wilson 2005; Wilson and Rodríguez Cordero 2006)? 
The 2005 reforms have been accompanied by important new trends in judi-
cial culture that suggest, at least with respect to rights, we might expect in-
creased judicialization to result in greater judicial activism (Couso and Hil-
bink 2009). Changes in two factors discussed above stand out in particular. 
First, an intellectual anchor for the legitimacy of judicial decisions alternative 
to the historically dominant positive law model of constitutional interpreta-
tion appears to be emerging. Lack of such an alternative, I argue above, 
helped to shape the TC’s “semi deferential” strategy in law vs. decree doc-
trine; and is the main reason for the judiciary’s (as a whole) antipathy toward 
constitutional review (Couso 2005; Hilbink 2007). Huneeus (2010) reminds 
us that judicial culture is “contested, heterogeneous, and dynamic.” Compet-
ing models of constitutional adjudication have been circulating and gaining 
purchase over the last decade or more. The transition from an “originalist” 
to a “finalist” approach in TC jurisprudence in law vs. decree cases across 
the transition time frame is characteristic of wider systemic changes which 
have gained legitimacy within academic circles (Couso and Hilbink 2009). 
Second, as indicated above a “finalist” model of constitutional interpretation 
has been solidified on the TC through changes to its composition both 
before and after the 2005 reforms. The changing terrain of judicial culture 
provides judges with a new (increasingly accepted) ideological anchor for 
judicial decision-making, just as increased access to the TC provides new 
avenues for judicialization.  

                                                 
35  The TC has generally maintained the narrow admissibility rules for writ of inappli-

cability cases developed by the Supreme Court (Saenger G. 2007), and the vast ma-
jority are rejected. 
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Conclusion  
The judicialization of political separation of powers conflicts have wide-
ranging implications for the nature of the policy-making process, the relative 
balance of power between the branches of government, and the political 
role of courts in presidential systems. In the case of Chile, judicialization 
during the transition to democracy did not result in the judicial creation of 
individual rights or the empowerment of marginalized minorities. However, 
a focus on a judicial role in distributing power highlights the dynamic inter-
branch context in which presidents and legislatures interact with expanded 
judicial power. The Chilean case demonstrates how the constitutional review 
of the way power is exercised in the formation of policy, and thus the 
(re)distribution of power, shapes the political strategies of all three branches 
of government.  

As detailed above, the Chilean Constitutional Tribunal refined the 
original constitutional bargain with respect to the boundaries of power 
through its decisions in law vs. decrees cases. Over the time period analyzed 
(1990-2005) the TC shifted the balance of power in the policy-making proc-
ess toward the executive branch at the same time that it developed a pro-
gressively clearer doctrine that clarifies the “intensity” of the legal reserve, 
limits legislative remission (delegation) in matters pertaining to fundamen-
tally rights, and thus limits administrative discretion. The shift in doctrine 
and the changing institutional role of the TC are best understood by appre-
ciating the interaction between internal factors (judicial culture and composi-
tion) and the political context of inter-branch relations. Moreover, the very 
political processes by which such separation of powers conflicts reach the 
TC have served to strengthen its institutional position as a site for the adju-
dication of contentious political disputes over the policy process. TC deci-
sion-making in turn has been incorporated into the decision-making proc-
esses and strategies of political and administrative bodies through judicializa-
tion and auto-limitation. Additionally, at the end of the time frame, the TC’s 
formal institutional position and influence within the political system is 
significantly enhanced by the 2005 constitutional reforms.  
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La judicialización de la (separación de poderes) política: Lecciones de 
Chile  

Resumen: La mayoría de los análisis de la judicialización de la política se 
centran en la creación judicial de políticas y derechos. Sin embargo, cuando 
la judicialización de la política se desarrolla en un contexto institucional de 
separación de poder, los tribunales también están involucrados en la dis-
tribución de poder. La tarea de delimitación de poder entre los poderes del 
Estado es diferente de la formulación de políticas o adjudicación de los 
derechos. Judicialización de las disputas políticas sobre el poder confiere a 
los tribunales la oportunidad de alterar el equilibrio de poder institucional, 
para crear ejecutivos (o legislaturas) más fuertes y un papel para los tribu-
nales altos más dinámico (o débil). Para ilustrar estos puntos, este artículo 
examina cómo el Tribunal Constitucional Chileno (TC) adjudicó un tipo de 
conflicto específico entre los poderes legislativo y ejecutivo desde 1990 hasta 
2005. Un análisis de la jurisprudencia “ley vs. reglamento” del Tribunal Con-
stitucional pone de relieve cómo el TC ha distribuido el poder entre los 
ramos políticos y aumentado su influencia dentro del sistema político. 

Palabras clave: Chile, Tribunales, Tribunales constitucionales, Sistema judicial/ 
poder judicial, Separación de poderes 
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