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Abstract

Already since the first United Nations (UN) humaghts treaties have been
signed in 1966, it has been contested whether ®ignatates should be
allowed to make reservations to different artidéghe treaties. Many argue
that reservation undermine the treaties and arecaotpatible with the
universal application of human rights. One mighinde ask whether
reservations are compatible with human rights hatVelthout disagreeing
with these demurs, this essay will reverse the tquesls an effective
protection of human rights possible without reseovs? To answer this
question, this essay will outline the current lesyadl practical framework on
making reservations to UN human rights treatieBant A. and will present
a possible modification to this framework. In Pat it will then
demonstrate how reservations can be used to acalance the effective
protection of human rights. By being used as atistarpoint for the
dialogue between the treaty bodies and the signatate, reservations do
not undermine human rights treaties, but suppeit furpose: the effective
protection of human rights.

A. Introduction

“[A] large number of reservations made by a greanhynStates will
turn a human rights instrument into a moth-eatearaptee™ This is indeed
true when looking at extensive reservations asekample Saudi-Arabia’s
to the Convention on the Elimination of All Formis@iscrimination against
Women (CEDAWj, in which the country states that “[ijn case of
contradiction between any term of the Conventioth #a@ norms of Islamic
law, the Kingdom is not under obligation to obsetive contradictory terms
of the Conventior®. A similar reservation has been made by Mauritania
These far-reaching reservations clearly undernheeobject and purpose of
a Convention aimed at protecting women from disicration.

Thus, one might ask whether reservations are cobipait all with
the effective protection of human rights. As eady 1949, when the

! L. Lijnzaad,Reservations to UN-Human Rights Treaties: Ratify Bnin?(1995), 3.

2 Convention on the Elimination of all Forms of Dissination against Women
1 March 1980, 1249 U.N.T.S. 13-23 [CEDAW].

®  CEDAW, Ratification (with reservation) Saudi Arabi@ October 2000, 2121
U.N.T.S. 342.
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International Law Commission (ILC) was engagedhi@ ¢todification of the
law of treaties, it struggled with the question rebervations. Although
reservations were later considered a necessary ®rge “human rights
treaties will continue to have uncomfortable allies with reservationy’”
reservations have been a topic of discussion asjaice the mid-1990%.
Indeed, Tyagi was right insofar as reservationsséileallowed even in the
most recent human rights treaties such as the @tioweon the Rights of
Persons with Disabilities (CRPDpr the International Convention for the
Protection of All Persons from Enforced DisappeaéarThis is especially
noteworthy since a range of other multilateral tiesaespecially in the field
of environmental law, as for example the Vienna ¥&mion for the
Protection of the Ozone Layesr the Convention on Biological Diversit{,
prohibit any reservations.

However, the question remains whether this “allendetween
human rights treaties and reservations is actdatlgomfortable”. There is
no doubt that reservations to human rights are npadible with the
fundamental notion of human rights as being of ersal application to
every single human being. The overall aim is tlmugeich a status in which
there are no reservations to human rights treatrggnore, not because
reservations are prohibited, but rather becausedateeno longer necessary.

Hence, when creating aaffective protectiorof these human rights,
the question is not whether reservations are ineaile with human rights;

Jan Klabbers, ‘On Human Rights Treaties, ContactiConceptions and

Reservations’, in Ineta Ziemele (edReservations to Human Rights Treaties and the

Vienna Convention Regime: Conflict, Harmony or Red@tion (2004), 149, 149

[Klabbers, Human Rights Treaties].

Yogesh Tyagi, ‘The Conflict of Law and Policy oreservations to Human Rights

Treaties’, 71British Yearbook of International La¢2000) 1, 181, 256.

Klabbers, Human Rights Treatiesipranote 4, 151.

Optional Protocol to the Convention on the RightsPersons with Disabilities30

March 2007, Doc. A/61/611.

International Convention for the Protection of ARPersons from Enforced

Disappearance6 February 2007, Doc. A/61/488. C.N.737.2008. TREZLS-12 and

C.N.1040.2008.TREATIES-20.

®  Vienna Convention for the Protection of the Ozomger, 22 March 1985, 1513
U.N.T.S. 293.

10 Convention on Biological Diversitp June 1992, 1760 U.N.T.S. 79.

1 Art. 18 Vienna Convention for the Protection of tBzone Layer; Art. 37 Convention

on Biological Diversity; United Nations EnvironmeRtogramme Training Manual

on International Environmental La{2006), 5.
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one should rather ask whether an effective praiecbf human rights
withoutreservations is possible at all.

In order to find a solution to a problem, one haskmnow what the
problem exactly is and how it is defined. Only tleesolution can be found.
The same is true for human rights violations. Thaté#l Nations (UN)
human rights treaty bodies need to know what tlablpm exactly is in
order to be able to both exert pressure on thecphat states parties and
give helpful advice and support to them as theyttryeliminate human
rights violations in the respective countries. Resgons made by states
parties pinpoint these violations of human rightsl dhence serve as a
starting point for the Committees for their constive dialogue with the
states parties. As a result, reservations entagrak important procedural
elements, such as both the reserving state an@dhenittees being aware
of the specific problematic aspects as well as dbestructive dialogue
between the state and the Committees.

Yet this approach operates on the premise thaliables framework
for the application of reservations is provided,oier to prevent human
rights instruments from being completely underminbg excessive
reservations such as Saudi-Arabia’s and Mauritanmiegarding CEDAW.
Extensive and undefined reservations are of no teetpe treaty bodies and
are incompatible with the object and purpose ofiman rights treaty. Thus,
it is necessary to have a reliable framework witiimich reservations to
human rights treaties do not undermine the respedtteaty but help both
the Committees and the states parties to effegtmeltect human rights.

To elaborate this approach, this paper will focosttee protection of
human rights through the treaty bodies of the UN teir periodic review
system.

B. How to Treat Reservations

l.  Introducing a Reservation

First of all, the question arises what exactly sereation is, and how
it can be introduced into a state party’s instrunoématification.
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1. Definition

Section Two of the Vienna Convention on the Law Tokaties
(Vienna Conventiorl} is titled “Reservations”; this term is defined the
Vienna Convention itself as “a unilateral statemgn{ made by a state, [...]
whereby it purports to exclude or to modify the de@ffect of certain
provisions of the treaty in their application tattState™ This includes
namely substantiv&, procedural?® and territorial® reservations’ Although
technically derogations are also includ&dor example statements limiting
the legally binding effect of certain norms in staf emergency, these will
be disregarded in this paper.

Entering into a treaty requires consent of the eetpe state. The
scope of all human rights treaties is to implentaemhan rights in domestic
laws and practice. A state may support this gersnal but may not be able
or willing to adjust every domestic law affected the treaty. This will
especially occur regarding treaties with a veryadrgcope, as for example
the International Covenant on Civil and Politicaigits (ICCPRY’, the
International Covenant on Economic, Social, and t@al Rights
(ICESCRY® or the Convention on the Rights of the Child (CRC)n
making a reservation, the state thus excludes aifgparea from the
treaties’ scope. Consequently, the reservatiorars qf the state’s consent;
ignoring the reservation would therefore contravesith this consent and

12 Vienna Convention on the Law of Treafi28 May 1969, 1155 U.N.T.S. 331 [Vienna
Convention].

13 Art. 2(1)lit. d Vienna Convention.

14 E.g Monaco regarding Art. 2(1) ICERD; Argentina redjag Art. 21lits b—e CRC.

> E.g Austria, France, and Germany regarding Arts 19,22 in conjunction with Art.
2(1) ICCPR.

6 E.g Netherlands regarding Art. 8(lli). d ICESCR.

7" Dinah Shelton, ‘State Practice on Reservatioriduman Rights TreatiesCanadian

Human Rights Yearbodqi983) 205, 207.

Christoph Schreuer, ‘Derogation of Human RightSituations of Public Emergency:

The Experience of the European Convention on HuRights’, 9 Yale Journal of

World Public Orden(1982-1983) 1, 113, 114.

1 International Covenant on Civil and Political Right19 December 1966, 999

U.N.T.S. 171 [ICCPR].

International Covenant on Economic, Social and (nalt Rights 19 December 1966,

993 U.N.T.S. 3 [ICESCR].

2L Convention on the Rights of the ChifiSeptember 1990, 1577 U.N.T.S. 3 [CRC].

18

20
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violate the states’ sovereignty, since “a Statefree, in virtue of its
sovereignty, to formulate such reservation asiitkthfit.”*

2. Prohibition

According to Art. 19 of the Vienna Convention, nesgions can be
introduced throughout the different stages of emgernto a contract,
namely ratification, signature, and accession, it after the state has
become an official contracting party. Bahrain aecktb the ICCPR on 20
September 2006, but made its three reservatiorysamn#d December 2006.
Thus, nine staté8objected to these reservations; every countryxcaly
based its objections, inter alia, on the latendshe reservation. Trinidad
and Tobago chose another way: on 26 May 1998 nibwuigced the Optional
Protocol to the ICCPR (OP1-ICCPR)and immediately afterwards re-
acceded to the Protoégl but making a reservation concerning Art. 1 OP1-
ICCPR for the right of appeal for prisoners on Hemiw?® Although this
procedure does not contravene the Vienna Convewntidhe OP1-ICCPR
itself, it provoked two objectioR5 as well as seven additional
communications to the Secretary-Genétdh 2000, Trinidad and Tobago
ultimately denounced the OP1-ICCPR.

Art.19 Vienna Convention is formulated with a daillegation, so
that reservations are generally allowed, unlessafribe three enumerated
criteria for exclusion is given: the first two emslons apply when either (a)
every reservation is prohibited or (b) only speciéservations are expressly

22 |LC Law of Treaties, Yearbook of the Internatiohaw Commission (1962), Vol. II,

27, 65, para. 9; Mark E. VilligeCommentary on the 1969 Vienna Convention on the

Law of Treatieg2009), Art. 19, para. 9.

Netherlands, Latvia, Portugal, Czech Republicolist Canada, Australia, Ireland,

Italy.

> |CCPR Optional Protocol19 December 1966, 999 U.N.T.S. 302.

% |CCPR,Accession by Trinidad and Tobad May 1998, 1120 U.N.T.S. 488.

% Glenn McGrory, ‘Reservations of Virtue? Lessonsnir Trinidad and Tobago’s

Reservation to the First Optional Protocol’,28man Rights Quarterl{2001) 3, 769,

771.

ICCPR Optional Protocol, Objection (to the resergat made by Trinidad and

Tobago upon accession) Denmark August 1999, 2077 U.N.T.S. 300; ICCPR

Optional Protocol,Objection (to the reservation made by Trinidad drubago upon

accession) Norway6 August 1999, 2077 U.N.T.S. 302.

%8 Netherlands (6 August 1999); Germany (13 Augu§9)9Sweden (17 August 1999);
Ireland (23 August 1999); Spain (25 August 1999gnEe (9 September 1999); Italy
(17 September 1999).

23

27
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allowed by the respective treaty; if neither alttive applies, then a
reservation is also illegal if it is (c) “incompble with the object and
purpose of the treaty”. Regarding the UN humantsigteaties, Art. 18t. a
Vienna Convention applies to the Optional Prototml CEDAW (OP-
CEDAW)? as well as to the Optional Protocol to the Conieentgainst
Torture and other Cruel, Inhuman, or Degrading fhneat or Punishment
(OP-CAT)® which both explicitly prohibit any reservatiotisArt. 19 lit. b
Vienna Convention only applies to the Second OgtidProtocol to the
ICCPR (OP2-ICCPR5.>® Some treaties expressly state that reservations
have to be compatible with the object and purpose¢he treaty; these
stipulations are merely a reference to Artlil.9 Vienna Convention.
Regarding Art. 19it. c, the code adopts a finding by the International
Court of Justice (ICJ). In this finding, the ICJvgaan advisory opinion
about the legality of reservations to the Genod@fnvention:* albeit
originally the ICJ envisaged this rule not onlyreservations, but also to
objections® However, it seems impossible to identify a unia#ysvalid
definition of a treaty’s “object and purpose”. & only possible to decide
whether a specific reservation to a specific treaty compatible?®
considering the “character of a multilateral corti@m its purpose,
provisions, mode of preparation and adoptin”Art. 31 Vienna
Convention provides a list of places, where onehtnfgnd indications for
the object and purpose of a treaty, namely: theiteXuding preamble and
appendix; agreements and instruments relating ¢o ctinclusion of the

2 Optional Protocol to the Convention on the Eliminat of All Forms of

Discrimination against Womei0 December 1999, 2131 U.N.T.S. 83 [OP-CEDAW].
% GA Resolution A/RES/57/199, 9 January 2003.
L Art. 17 OP-CEDAW; Art. 30 OP-CAT.
%2 second Optional Protocol to the International Coaeinon Civil and Political Rights,
aiming at the abolition of the death penalfyp December 1989, 1642 U.N.T.S. 414
[OP 2-ICCPR].
3 Art. 2(1) OP2-ICCPR.
% Reservations to the Convention on the Preventiath Ranishment of the Crime of
Genocide Advisory Opinion, ICJ Reports 1951, 15, 24.
Massimo Coccia, ‘Reservations to Multilateral Tres on Human Rights’, 15
California Western International Law Journ@l985) 1, 1, 30.
UIf Linderfalk, ‘On the Meaning of the “Object aflirpose” Criterion, in the Context
of the Vienna Convention on the Law of Treatiestiode 19’, 72Nordic Journal of
International Law(2003) 4, 429, 431.
Reservations to the Convention on the Preventimh Runishment of the Crime of
Genocide ICJ,supranote 34, 22.

35

36
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treaty®® as well as subsequent agreements or practiceeimphlicatior?’
Hence, a comprehensive survey of the whole treatiyding relating texts
and practices is necessary to determine the teeabject and purpose. Only
with the help of this overall view is it possibteihterpret single articles and
their respective object and purpose.

Regarding the treaties’ text, both the stipulatetits as well as the
interplay between these rights have to be takem &gtount; all of them
taken together aim at creating “legally binding nsi@ds for human
rights”*° Identifying an overall object and purpose of atyes particularly
difficult concerning comprehensive conventionsfasexample the ICCPR

or the ICESCR.

ll. Reacting to a Reservation

The Vienna Convention provides for three ways tacteto a
reservation: other states parties can either esiyrexcept a reservation,
they can tacitly accept it, or they can object ttoWhereas states parties
practically never explicitly accept reservatiorfggyt do occasionally object
to incompatible reservations.

1. Objections

According to Art. 20(4) Vienna Convention, otheatss parties can
either object to a reservation or accept the resienv expressly, as well as
tacitly by not objecting within twelve months. Il aases, the reserving
state will become a contracting party unless arecilnjg state expressly
precludes the entry into force of the contract leetwthe objecting and the
reserving state itself. However, this case has never occurred until now.

Human rights treaties differ from other multilatetr@aties, since they
are not reciprocal and do not imply a synallagmaduaties between the
contracting parties. The duty states parties olihgenselves to fulfill exists
in fact not towards the other contracting partiest towards their own

¥ Art. 31(2) Vienna Convention.

% Art. 31(3) Vienna Convention.

4 UN Human Rights Committee (HRC), CCPR General CemmNo 24: Issues
relating to reservations made upon ratificationaocession to the Covenant or the
Optional Protocols thereto, or in relation to deafimns under article 41 of the
Covenant, UN Doc CCPR/C/21/Rev.1/Add. 6, 4 Novermil®¥94, para. 7.
Reservations to the Convention on the Preventiah Ronishment of the Crime of
GenociddCJ, supranote 34, 2%t seq

41
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citizens. By signing a human rights treaty, a statdertakes to implement
the respective human rights in its country and #emeously acknowledges
this same promise made by the other signatorysstdtee difference to
other treaties lies in two points: First, the beériafies are not the other
contracting parties, but each contracting statéyjsacitizens. For example,
a state party owes a duty to the children on itsitoey to actually
“recognize that every child has the inherent rightlife”*? to the other
states parties, however, it owes to fulfil its preento implement this right.
Hence, although a state can only actually fulfitéods its citizens, it owes
fulfilment to both the citizens and the other stgparties. Second, although
all states parties give a legally binding promisethie other contracting
parties, these promises are not reciprocal butretisc This means that
fulfilment can be claimed by other states partiast, no state can refuse
fulfilment on the grounds that another contractiagty has not fulfilled its
obligations yet. This discrepancy leads to the fhat states parties do not
benefit from other parties’ performance or non-perfance. As a
consequence, they also do not benefit from objgdtrreservations.

Additionally, since every state is free to formelaeservations by
virtue of their sovereignty, objecting to a reséima can, from a political
point of view, also be perceived as an interventrothe respective state’s
domestic affairs.

Thus, between 1951 and the mid-1980s, the numbeybjections
constantly decreaséd Since the 1990s, however, this has changed towards
an increased trend to objecting to reservationspeé&ally Western
European states are part of this development, wdtindt is noteworthy that
regarding ICERD, a number of non-European state® albjected to
reservation$?

2. Motivations

If a country enters a reservation to a specificlarof the treaty, this
article will not come into force to the extent thatis excluded by the
reservation. If, now, another state objects to teservation, Art. 21(3)

42 Art. 6(1) CRC.

43 Coccia,supranote 35, 34.

“  Anja Seibert-Fohr, ‘The Potential of the Viennan@ention on the Law of Treaties
with Respect to Reservations to Human Rights Tesatiin Ineta Ziemele (ed.),
Reservations to Human Rights Treaties and the di€@onvention Regime: Conflict,
Harmony or Reconciliatio2004), 183, 19&t seq
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Vienna Convention rules that “the provisions to ethithe reservation
relates do not apply as between the two Stateshé¢o eixtent of the
reservation”. This leads to the unfortunate efféuat, irrespective of
whether an objection has been made, the resertatg\sill not be bound to
the contract to the extent of the reservation. ldefiom a legal point of
view, an objection to a reservation is superfluousless it additionally
expressly excludes the treaty’s coming into forcetwieen the two
respective states.Consequently, objections are either made or ochitte
of political reasons — or often with no specifi@sen at alf® From a legal
point of view, however, objections seem rather lesrant. France for
example declared that Art. 27 ICCPR, which stipedad minority’s right to
practice its own culture, language, and religienot applicable as far as
the Republic is concerned due to the nation’s saici Disregarding the
guestion whether this “declaration” has to be cder®d as a reservation,
Germany did not formally object to the declaratibaof only formulated an
interpretation of France’s declaration, stressihg t'great importance
attach[ed] to the rights guaranteed by article ZXCPR]”. This reluctant
behaviour, i.e. not formally objecting, can prolyabé attributed to political
reasons: a formal objection would not have trigdeaay different legal
consequence, but it would have had a differentipalimeaning. Thus, the
absence of an objection does not imply any indicatneither in favour of
compatibility of the reservation with the objectdapurpose of the treaty,
nor against if’ However, an objection to a reservation does ses/@n
indication for the treaty body, when determiningtraaty’s object and
purpose.

1. How to Treat Reservations

Objections by states parties only have effect betwdne objecting
and the reserving party and do not affect othéestparties. Particularly, an
objection on the ground of incompatibility with theject and purpose of a
treaty does not put the reserving state in a diffeposition compared to
states parties who did not objéftFirst, this is inconsistent with the
importance of the rights protected by human ridreaties. Additionally, it

% Jan Klabbers, ‘Accepting the Unacceptable? A Neosdit Approach to Reservations

to Multilateral Treaties’, 6ordic Journal of International La2000) 1, 179, 179.
Coccia,supranote 35, 35.

47 UN HRC, CCPR General Comment N° 2dpranote 40, para. 17.

8 Lijnzaad,supranote 1, 48.

46
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also runs counter to the Vienna Convention itselhiich prohibits
reservations incompatible with the object and psepaf the treaty.

1. When Are Incompatible Reservations Void?

Art. 19 Vienna Convention stipulates that ‘[a] statay, when signing,
ratifying, accepting, approving or acceding a yefirmulate a reservation
unless: [...] (c) [...] the reservation is incompatiblgh the object and
purpose of the treaty.” Thus, a reservation incamfeawith the object and
purpose of the respective treaty is prohibited;réservation hence does not
come into force. Art. 20(4jt. a Vienna Convention (“acceptance by
another contracting State of a reservation consttthe reserving State a
party to the treaty in relation to that other Sthtw when the treaty is in
force for those States”) does not speak agairseitiier. Whereas Art. 19
Vienna Convention deals with prohibited reservatjoirt. 20 Vienna
Convention relates only to permitted reservatiaesthose reservations that
do not fall under any provision of Art. 19 Viennar@ention?® Hence, it is
not possible to make an incompatible reservatidial vy accepting it. Art.

19 lit. ¢ has been established in order to pres&tes parties from
undermining a treat}f. If a state party wishes to formulate reservations
incompatible with the very object and purposeintsntion to fulfil the

treaty becomes questionable. Allowing this by atiogsuch a reservation
would contravene with the very nature of the treatythe one hand, as well
as Art. 19 lit. c on the other.

Objections hence have a declarative charactel, thely are important
indicators when it comes to defining a particutaaty’s object and purpose.
This approach concurs with the one by the IL§pgcial rapporteuon the
issue, Alain Pellet, who stated that Art. 21(3) nfia Convention is not
applicable to human rights treatf@sThis interpretation gives consideration
to the fact that human rights treaties do not heveciprocal character but
that the rights and duties stipulated there exastvben the states parties on
the one hand, as well as their respective peoptbenther.

The Human Rights Committee follows another pathyder, its
approach has not found any support by the diffestates parties. In

49
50

Villiger, supranote 22, Art. 20, para. 2.

Frank Horn,Reservations and Interpretative Declarations to filateral Treaties
(1988), 121.

ILC The Law and Practice relating to ReservatibmsTreaties, Yearbook of the
International Law Commission (1996), Vol. Il Part6b, para. 155.

51
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particular the United States, the United Kingdond &wance, as well as
special rapporteurPellet, have criticized its approathln its General
Comment N° 24the Human Rights Committee declares itself coemetio
“determine whether a specific reservation is compatvith the object and
purpose of the Covenant®.The Human Rights Committee points out that
states parties object to reservations out of paliti rather than legal,
reasons; Cyprus for example objected three fifresd every time only to
reservations made by Turkey. Yet, the Committes &ees essential to have
a legal inspection of the different reservationsl,amost importantly, to
trigger legal effects with this inspection. Additally, it argues that this task
accompanies the traditional Committees’ wotlas can be seen in various
Lists of Issueswhere the Committee integrates questions abagetvations
in its work, e.g regarding Polantf, Egypt>’ or the United State¥.Hence,
the Human Rights Committee legitimises itself natyoto examine the
reservations regarding their compatibility, butoate nullify incompatible
reservations?

However, there is no legal basis for the Committegéclaration.
Human rights treaties are multilateral treaties #matefore are concluded
by the states parties among each other for thefiberecitizens and not
between one state and the Human Rights Committeeould have been

2 Roslyn Moloney, ‘Incompatible Reservations to HunRights Treaties: Severability

and the Problem of State ConseBt'Melbourne Journal of International Lag2004)

1, 155, 165.
3 UN HRC, CCPR General Comment N° 2dpranote 40, para. 18.
*  ICCPR, Objection (to the reservation made by Tunkpgn ratification) Cyprus26
November 2003, 2232 U.N.T.S. 286€ESCR, Objection (to the reservation made by
Turkey upon ratification) Cypry26 November 2003, 2232 U.N.T.S. 262ERD,
Objection (to the reservation made by Turkey upatification) Cyprus 5 August
2003, 2223 U.N.T.S. 201.
Elena Annette Baylis, ‘General Comment 24: Corrgn the Problem of
Reservations to Human Rights Treaties’, B&rkeley Journal of International Law
(1999) 2, 277, 299.
UN Committee against Torture, List of Issues to Bensidered During the
Examination of the Fourth Periodic Report of Polddtl Doc CAT/C/POL/Q/4/Rev.
1, 26 February 2007, para. 37.
UN Committee on Migrant Workers (CMW), Considesatiof Reports Submitted by
States Parties Under Article 73 of the Conventidll Doc CMW/C/EGY/Q/1, 7
November 2006, para. 7.
UN CERD, Questions Put by the Rapporteur in Cotimieavith the Consideration of
the Combined Fourth, Fifth, and Sixth Periodic Répof the United States of
America, UN Doc CERD/C/USA/618 February — 7 March 2008, para. 4.
% UN HRC, CCPR General Comment N° 8dpranote 40, para. 18.

55
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possible to allocate adjudicative powers to the @dtee in the ICCPR.
Yet the Covenant’s drafters chose not to do sopxoecases where states
parties separately agree to such a power, as &njgbe regarding inter-state
controversie¥ or regarding the later introduced possibility offividual
complaints At present, the Committee is merely allowed taudst the
reports submitted” as well as to “transmit [...Jngeal comments® All
other international tribunalse.g ICJ, Inter-American Court of Human
Rights, or European Court of Human Rights (ECtHR0 only have
jurisdiction, if the parties have expressly conedrtb this jurisdictiort®

In its General Comment N° 24¢he Committee therefore argues from a
functional point of view. Although it is in fact necessary to legitimise a
person or institution to nullify incompatible regations, since reservations
are void by Art. 19 lit. ¢ Vienna Convention, ther@mittee as well as the
other treaty bodies indeed have a very importanttfan. Through both
their General Comments on different human rightd #reir instructive
dialogue with the states parties within the scopehe periodic review
system, the Committees evolve and define the réspdceaties’ object and
purpose. Their work thus strongly influences thesiiwn which reservation
is compatible and which is incompatible with thgeab and purpose of the
particular treaty.

2. To what Extent Are Reservations Void?

It remains unclear to what extent incompatible mest#ons are void.
Both the ICJ and the ECtHR apply the so-called ésability-doctrine”,
according to which incompatible reservations arevésed” from the
reserving state’s ratification. Thus, the resenatae becomes a state party
to the treaty without benefiting from the incompégireservatiofi* The 1CJ
did not consider the issue of severing incompatigigervations directly
until today, although on two occasions, Judge Herdauterpacht
commented on this topic in his dissenting opinidinsboth theCase of
Certain Norwegian Loanand thenterhandel Caselauterpacht on the one
hand stated that invalid reservations shall be reev&om the rest of the
instrument of ratification; on the other hand, mited this rule to those

€ |CCPR 19 December 1966, Art. 41(1), 999 U.N.T.S. 182.1

1 |CCPR Optional Protocol19 December 1966, Art. 1, 999 U.N.T.S. 302.
2 |CCPR 19 December 1966, Art. 40(4), 999 U.N.T.S. 182.1

5 Baylis,supranote 55, 296.

®  Moloney,supranote 52, 160.
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reservations that are not essential to the respngtate’s consefit.
Although Lauterpacht is right in paying regard ke tstate’s consent, he
goes too far with this limitation. Applying the eubf good faith, one has to
assume that a state ratifying a treaty consents thi treaty’s object and
purpose; otherwise one would impute the respedia&e bad faith when
ratifying the treaty. Hence, reservations which egsential to the reserving
state’s consent and at the same time incompatilite thve treaty’s object
and purpose are in fact not worthy of protectiothes, the reservation is
not essential and can thus be severed; or theviegestate is not in good
faith since it ratifies a treaty without the wilh tactually support its core
elements. Limiting the severability-doctrine to seential reservations is
therefore superfluous.

The ECtHR has also dealt with the issue of sevenmmgmpatible
reservations, on two occasions. FirstBalilos v. Switzerlanénd later in
Loizidou v. Turkeyhe Court held that the reserving states, i.etZ&nand
and Turkey, are parties of the European Converfoorthe Protection of
Human Rights and Fundamental Freedoms (ECHR) withenefiting from
their respective incompatible reservati6hsthe Court did not give any
reasons for its decision.

Since severing a reservation infringes the resgrstate’s consent, it
is important not to sever more parts of the resmmathan necessary to
protect the treaty’s object and purpose.

Erasing the entire reservation would violate trees$ consent, since
this consent did not cover ratifying the treaty heiiit this particular
reservation. On the other hand, leaving an incoibleateservation in virtue
infringes the object and purpose of the treatytaedewith the human rights
of individuals. Hence, in order to find a comproei®ne could apply a
solution used in German consumer protection lavgariing illegal clauses
in general terms and conditions, a so-called “lgareil-test” is applicable,
which veers towards the Human Rights Committee’r@gch of
reservations being “specific and transpar@htAccording to this test, one
crosses out — with a blue pencil — exactly and ¢m&y part of a reservation

5 Case of Certain Norwegian Loans (France v. Norw&gparate Opinion of Judge Sir

Hersch Lauterpacht, Judgement, ICJ Reports 1957,58467; Interhandel Case
(Switzerland v. United States of Americd)issenting Opinion of Sir Hersch
Lauterpacht, Judgement, ICJ Reports 1959, 95, 176-1

%  Belilos v. SwitzerlandECHR (1988) Series A, No. 132, 23, para. BOizidou v.
Turkey ECHR (1995) Series A, No. 310, 27, para. 97.

7 UN HRC, CCPR General Comment N° 8dpranote 40, para. 19.
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that is illegal. The deleted part is then void, vedas the rest of the
reservation remains valid, as long as it remaig®raect sentence making
full sense® If, however, the remaining part does not consitu
grammatically correct sentence, the whole resarmdtias to be considered
void. Applied to the striking example of the abawentioned reservation by
Saudi-Arabia to CEDAW, the whole reservation isdvdf, on the contrary,
Saudi-Arabia had phrased its reservation in a rdetailed way, naming all
the different relevant clauses of CEDAW as wellodsts domestic law,
only those parts would be null which are incomgativith the object and
purpose of CEDAW. Although every reservation taubstantive guarantee
implies a violation of human rights, not every mes¢ion is completely
incompatible with the object and purpose of a treétence, this “blue-
pencil-test” not only constitutes a compromise lestw the state’s consent
and the protection of human rights; it also induttes reserving states to
think about their reservations in a more detailehner. Since it is to their
advantage to formulate very detailed reservatitims,states are likely to
make use of this technique and with it become nmomare of which
reservations they really want and need and whigdervations might
constitute a violation of the object and purposdhef treaty. Evoking this
awareness of the different reservations and tregiiqular severity is a first
step towards abolishing every single reservationges awareness of a
problem is essential for solving it.

It is however not advisable to carry out a complétyttest prior to the
introduction of reservations. This bears the riskleading to a kind of
“horse-trading” over human rights, since the staight use its accession to
the treaty as a pressurising medium in order td plaough its reservations.
However, the Office of the High Commissioner coptdvide a counsel for
the formulation of reservations.

The fact that incompatible reservations to humahts treaties are
void results from Art. 19 lit. ¢ Vienna Conventiofihe blue-pencil-test,
however, cannot be found in the Vienna Conventioany other treaty yet.
Since the test concerns the execution of Art. L9clVienna Convention,
rather than its legal effect, it suffices to regelthe test as a mere guideline.
It would be appropriate to introduce the blue-pktest into the ILC’s
guidelines on reservations to human rights treats#sce 1993, the ILC
deals with the issue of reservations to human sigrgaties on a regular

%  Otto Palandt & Peter Bassenggiirgerliches Gesetzbuch: Komment#8th ed.

(2008), Art. 307, para. 11.
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basis. It decided that amending both the ViennavE€wsiion and the
different human rights treaties by concluding a negaty dealing with
reservations and objections to human rights treatreuld lead to legal
uncertainty. Thus, the Commission started to foateuguidelines regarding
this issué’ To date, a range of rules have been preparedhéwguidelines
are not yet complet€. They particularly do not regulate the question to
what extent incompatible reservations shall be yvalthough they already
stipulate that reservations incompatible to theecband purpose of a treaty
are prohibited’ It is therefore possible to introduce the bluegietest as
one of these guidelines.

C. How to Achieve Effective Protection of Human
Rights

l.  Admitting Reservations...

Admittedly, it is quite idealistic to think that wdedly chosen
reservations in combination with constant remindibg the different
Committees lead to full implementation of humarhtggand thus to a status
where reservations are not necessary anymore.eAsdme time, however,
it is also more realistic than protecting humartsgby blindly prohibiting
any reservation. First of all, with environmentalltiateral treaties in mind,
which mostly prohibit any reservations, it beconoésar that a range of
states still do not consider themselves thoroudildynd to the respective
treaties. Some states make declarations upon ameegsich in fact amount
to reservations. Chile for example made a dectarat the Convention on
Biological Diversity, in which it excluded pine-gg from the scope of the
Convention. The Sudan went even further by dedatimat “no state is
responsible for acts that take place outside itdérobeven if they fall within
its judicial jurisdiction and may cause damageh® ¢nvironment of other
states or of areas beyond the limits of nationdicjal jurisdiction.” A
nominal prohibition of reservations is thus evadgdsimply allowing de-
facto reservations as “declarations”. Furtherm@ehuman rights treaty

% ILC The Law and Practice relating to ReservatitmsTreaties, Yearbook of the

International Law Commission (1995), Vol. |, 175ra. 42.

0 Villiger, supranote 22, Articles 19-23: Subsequent Developmemats. 11, 326.

™ Guidelines N°3.1. (c) and N° 3.1.3 in Villigesupra note 22, Articles 19-23:
Subsequent Developments, para. 11, 334.
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prohibiting reservations will discourage many stad@d thus prevent them
from acceding to the treaty. Yet, it is very im@ort to reach a broad
coverage of human rights. Every ratification notaunplished imports a
range of different rights not guaranteed to mangividuals. Finally, a
reform in law and practice becomes even more umliksince the
instructive dialogue with the Committee and othetes parties on the one
hand, as well as political and legal pressure erother hand are missing.
Switzerland was the very first country whose (alifio disguised)
reservation has been ruled invalid by a competestitution, in this case the
ECtHR. In consequence of the decision Belilos v. Switzerlandthe
respective Swiss cantons reformed their cantomed ta make them accord
with the ECHR’? The reservation itself has also been withdrawtmoalgh
only in 1998 and hence ten years after the Couttlmg.”® Thus, the
ECtHR'’s decision to sever Switzerland’s reservationArt. 6(1) ECHR
from the State Party’s instrument of ratificatidmowed effect. One could
argue that hence an institution like the ECtHR éxassary in order to
protect the different treaties’ object and purpoBeough, the combination
of the periodic review system of the UN human sgineaty bodies together
with the described interpretation of the Vienna @ortion as well as the
introduction of the blue-pencil-test can indeed endlve same power and
desirable effect. Also a broad range of its rederma to different UN
human rights treaties have been withdrawn by Sward, although there
was no court that officially declared the respexti@servations void.
Switzerland had and still has a range of resermatito four UN
human rights treati€d. To date, Switzerland has withdrawn several
reservations to three of these treaties. The wathdls took place during a
tentative reform process. The first withdrawal ofeservation took place
earlier, in 1995, when Switzerland withdrew itsemregtion to Art. 20(2)
ICCPR in which it postponed introducing hate crirmge its criminal code.
Indeed, a law prohibiting incitement to discrimioat and violence out of

2 Botschaft zur Anderung des schweizerischen Stretigmsches (Allgemeine

Bestimmungen, Einfuhrung und Anwendung des Gepetzesd des

Militarstrafgesetzes sowie zu einem Bundesgesetz dbas Jugendstrafrecht2l

September 1998, BBI 1999, 1979, 2161.

Eidgendssisches Justiz- und Polizeidepartememtb®halte zu Art. 6 EMRK sollen

zurick gezogen werden’, Press Release (15 June ) 19%&ilable at

http://www.admin.ch/cp/d/35851808.7281@mbox.gsejgohin.ch.html (last visited

19 July 2010).

™ Art. 12(1), Art. 20, Art. 25it. b, Art. 26 ICCPR; Art. 2(1)it. a, Art. 4 ICERD; Art.
15(2), Art. 16(1)its g, h CEDAW; Art. 10(1), Art. 3Tit. c, Art. 40 CRC.
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hate has been introduced and came into force 6,189 Art. 26bis of the
Swiss Criminal Code. Through this new law, Switzed attended to its
duty under the ICCPR and the International Coneentin the Elimination
of All Forms of Racial Discrimination (ICERD) In 2004, Switzerland
withdrew several reservations. First, in Janudrwithdrew reservations to
Art. 14(3)lits d and f ICCPR as well as to Art. 40(#) b sublit. vi CRC,
and second, in April, it went on with reservatidnsArt. 7 lit. b CEDAW
and to Art. 5 CRC. All these reservations have ammon that the
respective Committees reminded the government tthdmaw these
reservations during the various sessions. The HuRights Committee
mentions Art. 14 ICCPR in its concluding observiasi@onsidering the state
party’s second periodic repdftthe Committee on the Rights of the Child
even expressly reminds Switzerland to “[e]xpeddenauch as possible the
process for the withdrawal of the reservation rdgmy [...] Art. 40(2) (b)
(vi)” and urges “to withdraw as soon as possibkeréservation to Art. 5*
Although the Committee on the Elimination of Disgmation against
Women records the reservation to Artlit7 b CEDAW,® it only refers
implicitly to this point again by stating that ‘fi¢ Committee is concerned
about the persistence of entrenched, traditioredestypes regarding the
role and responsibilities of womeff”.The last wave of withdrawals took
place in May 2007, when Switzerland withdrew itsSemations to Art.
10(2) lit. b and Art. 14(1) and (5) ICCPR as well as to A(2) and Art.
40(2) CRC. Also these reservations have been mestdidy the Human
Rights Committe® as well as the Committee on the Rights of the dCHil
Of the 24 reservations Switzerland had all in &leven have been
withdrawn, ten of them within the last four yea@me cannot prove whether
this extent of law reform would also have takerceld, from the beginning,
Switzerland had not made any reservations. Howetvier at least doubtful
whether such a wave of new laws concerning theeption of human rights

S International Convention on the Elimination of Abrms of Racial Discrimination

21 December 1965, 660 U.N.T.S. 195.

UN HRC, Concluding Observations of the Human RigBbmmittee: Switzerland,

UN Doc CCPR/CO/73/CH, 12 November 2001, para. 12.

" UN CRC, Concluding Observations of the Committeetioe Rights of the Child:
Switzerland, UN Do€€RC/C/15/Add.182, 7 June 2002, pardit .7a.

8 UN CEDAW, Switzerland: Concluding Comments of tB®mmittee, UN Doc
A/58/38(PARTI), 20 March 2003, para. 100.

 1d., para. 114.

8  UN HRC, Concluding Observations Switzerlasdpranote 76, paras 12, 14.

8. UN CRC, Concluding Observations Switzerlasdpranote 77, para. lits b, det seq
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would have taken place without the constant remmag the different
Committees.

lI. ...to Universally Applicable Human Rights

Although this was not the case with Switzerlandheotstates often
defend their reservations by denying that humahtsigire universal and
claiming that in their culture, the respective aspis no human right.
Therefore, the question arises whether human ragtttsally are universal.

Since the end of the Cold War, a holistic appraadhuman rights has
evolved. According to this approach, the differaotnan rights cannot be
separated from each other, since every right asoefffect on other rights.
Most importantly, the rights guaranteed in the IGC&s well as in the
ICESCR have to be treated not as rights of theafleet first and second
generatiorf? but as complementing and affecting each othem hwlistic
approach, human rights can be seen as the diffeneti¢ of a huge net. In
this picture, violating a right means untightenioige of these knots. But
even one single loose knot makes the net as a wlesk stable and
particularly affects the surrounding knots and tbtiser human rights. If,
for example, a girl cannot go to school, not onr hights to primary
education and to equal treatment compared to bbjigroage are violated.
She will not be able to apply for jobs in which dfes to read, write, and
calculate; she will not be able to read medicabrimfation; she can easily be
defrauded when buying or selling something; and whlenot be able to
fully participate in political life or even vote t0 name just a few
consequences. Thus, all these rights are part mBhudignity, which is in
itself indivisible, since the different constitugipieces affect each other. As
a consequence, human rights are also indivi§ile.

Hence, a certain standard of human rights has toebarded as
universal and inherent in every culture, applyingevery human being in
the world. Excluding certain rights in certain @ also violates those
rights which are said to be guaranteed in thisoregthus, a reservation
saying that certain rights do not apply in certeduntries is a violation of
human rights. Reservations are therefore incomigatiiih human rights.

8 PBrigitte I. Hamm, ‘A Human Rights Approach to Déwement’, 23 Human Rights
Quarterly (2001) 1, 1005, 1006.

Mac Darrow & Amparo Tomas, ‘Power, Capture, anchfict: A Call for Human
Rights Accountability in Development Cooperatio27 Human Rights Quarterly
(2005) 2, 471, 502t seq
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Yet, one recurring point of discussion is reseoraito the CEDAW
with reference to Islamic law. Thus, the questioises whether equal
treatment of women is a rather Western notion aotl universally
applicable. A strong argument against this is tieeenfact that the CEDAW
is, with 186 states parties, the treaty with theosd most ratifications or
accessions of all UN human rights treaties. Funioee, not every state
party with a predominantly Muslim population hasd®aaa reservation to
CEDAW stating that the Convention was only appliealX not in
contradiction with theSharia® This shows that also states parties with a
predominantly Muslim population consider equal tmeent of men and
women as a universal human right. In addition &d,tekome members of the
Committee on the Elimination of Discrimination aggtiWWomen also have a
Muslim background and still criticize reservationgth reference to the
Sharia Ms. Meriem Belmihoub-Zerdani from Algeria for ewple
consistently remarks when reservations or lawshi@ respective country
referring to Islamic law are, according to Qeran not strictly necessary.
For example, she did so regarding Bahrain and 8416 CEDAW® or
Morocco and Arts 15-16 CEDAW?. Sometimes, she also makes proposals
on how the respective state party could solve theblem without
neglecting its Islamic culture. In one case, sheawledged that th®uran
concedes to women only half of a man’s share intaref inheritance.
Thus, she requested Bahrain to “promulguer desgoipermettraient aux
parents de léguer des montants égaux de leur sieleseurs fils et a leurs
filles.”® This is an interesting solution in order to hariserrequirements
of bothShariaand CEDAW. Nonetheless, according to Art. 4(1) G,
such measures can only be allowed as interim solsitithey “shall in no
way entail as a consequence the maintenance ofuahex separate
standards®® Finally, an unequal treatment of men and womenldei
violations of those rights, which are allegedly igurieed in the respective

8 Indonesia, Turkey and Yemen did not enter resemsitreferring to Islamic law; see

also Jane Connors, The Women’s Convention in theliuWorld, in Christine
Chinkin et al. (eds),Human Rights as General Norms and a State’s R@gkpt Out
(1997), 85, 8%t seq

8  UN CEDAW, Quarante-deuxiéme session, 8§dance, 30 octobre 2008, & 15 heures,
UN Doc CEDAW/C/SR.861, para. 53.

%  UN CEDAW, Twenty-ninth session, 62eeting, 15 July 2003, at 3 p.m., UN Doc
CEDAWIC/SR.627, para. 22.

87 UN CEDAW, Quarante-deuxiéme session, 8§dance, 30 octobre 2008, a 15 heures,
UN Doc CEDAW/C/SR.861, para. 63.

8 Art. 4(1) CEDAW.
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countries. A range of states parfffiemade for example reservations with
reference to Islamic law to Art. 9 CEDAW which gaatees women equal
rights with men to acquire, change, or retain timationality (para. 1) and
equal rights with men with respect to the natidgadif their children (para.
2). This reservation, however, has further consece® and violates also
other rights. If an alien woman marries a citizérthee respective country
and thus has to give up her own nationality andaiabher husband’s
nationality, she will lose several rights in hergaral home country. She
will for example not be allowed to vote or to ruwr bffice; furthermore, she
might lose claims regarding subsidy or pensiomslliy, she may also have
difficulties to visit her home country and her fanwithout special visas.
The same can become true for her children, if #itleet has the sole right to
decide upon their nationality. Although the resegvicountries do not
explicitly or even willingly violate these rightshey do so by making a
reservation to Art. 9 CEDAW. Thus, excluding certaghts from universal
application leads to violating rights which arewersally accepted.

Nonetheless, one has to bear in mind the hugereliftes between the
different cultures. By formulating mere goals ir&teof ways of reaching
these goals, the UN human rights treaties leaveiginooom for regional
diversity. States parties are thus free to implantee different rights
according to their particular cultural conditiofis.

The existence of regional human rights treatieh sascthe ECHR or
the African Charter on Human and Peoples’ Rightssdmt contradict with
the notion of universally applicable human rigidsiman rights themselves
exist on a global level, inherent to every humamdpen the world. Yet,
rights alone do not suffice. In order to realizes rights, it is necessary to
establish mechanisms through which one can callter corresponding
duties and monitor their implementation. Rightsrélfiere have to be
transformed into duties. To achieve this goal, diféerent regional and
global human rights treaties exist, since only ¢hreaties give a reliable
basis on which states parties can be held accdetitalt is, however,

8 Reservation to Art. 9(1), (2) CEDAW: Iraq, Unitddab Emirates; reservation only to

Art. 9(2) CEDAW: Bahrain, Brunei Darussalam, Jord&uoiwait, Morocco, Oman,
Qatar, Saudi Arabia, Syrian Arab Republic, Tunisia counted are those reservation
which either do not name any specific article gergations to Art. 2 CEDAW.
Douglas Lee Donoho, ‘Relativism Versus Univergalis Human Rights: The Search
for Meaningful Standards27 Stanford Journal of International Studigi990-1991)

1, 345, 386.

Hamm,supranote 82, 101&t seq

90

91



Reservations and the Effective Protection of HuiRaghts 459

important to note that human rights themselvest axisspective of these
treaties; the treaties merely transform the infalegrights into contractual
and thus enforceable duties.

It is striking that withdrawals of reservations lviteference to Islamic
law, except for those by Pakistan, always took eolpoomptly before or
after the particular state party presented itsooéri state report and faced
the Committees’ questions. All in all, explicityhariabased reservations
have been withdrawn by four states parties to tBE®&N°? and by four
states parties to the CRTplus withdrawals by Pakistan of such
reservations made to the ICESCR and to the CRCceSthe conflict
between Islamic family law on the one hand, andileg@ns in international
human rights treaties concerning family law on ¢tieer hand has always
been a contentious issue, it is remarkable thaetio¢ all reservations have
been withdrawn shortly after the periodic reviewthg treaty bodies had
taken place. Bangladesh withdrew its reservationst. 13lit. a and to Art.
16(1) lit. f CEDAW on 23 July 1997 while the ¥7session was held, in
which also Bangladesh took part. Kuwait was najuisk as Bangladesh in
withdrawing its reservation to Art.lit. a CEDAW, but did so in 2005, one
year after it attended the treaty body's"36ession and was urged to
withdraw particularly this reservatiof.Jordan withdrew its reservation to
Art. 15(4) CEDAW very recently, in May 2009, aftdrhad faced the
Committee’s question in the B9session’® Although the Libyan Arab
Jamahiriya did not withdraw the reservation in 1998 “replace[d] the
formulation”, it is still noteworthy that the staggarty limited its very
extensive reservation (“[Accession] is subjecthie general reservation that
such accession cannot conflict with the laws os@eal status derived from
the IslamicShariah”) to reservations concerning inheritance porti@ss
well as Art. 16its c and d CEDAW. The Libyan Arab Jamahiriya, however
gave an account of the situation regarding womaglds to the Committee
one year earlier in 1994. Furthermore, it is notemothat the depositary,
i.e. the Secretary-General of the JN\seems to have accepted this “new

92
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Bangladesh, Kuwait, Libyan Arab Jamahiriya, Jordan

Egypt, Indonesia, Morocco, Qatar.

% UN CEDAW, Kuwait: Summary Record of the 634Meeting, UN Doc
CEDAW/C/SR.634, 15 January 2004, paras 3, 30, 85,39; Kuwait: Summary
Record of the 64¥ Meeting, UN Doc CEDAW/C/SR.642, 22 January 20Gtap34.

% UN CEDAW, Jordan: Summary Record of the B06Meeting, UN Doc
CEDAW/C/SR.806(A), 2 August 2007, para. 25.

% Art. 25(2) CEDAW.
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formulation”, although it is in fact not possibleder the CEDAW or any
other UN human rights treaty to modify a reservatiGoncerning the CRC,
the same pattern can be detected. Except for Moyagkich needed three
years to withdraw its reservation to Art. 14 CR@yp, Indonesia, and
Qatar all withdrew theiShariabased reservations promptly before or after
they had presented their periodic state reports lamd answered the
Committee’s questions. Whereas there lay two ybat&ween Egypt being
interrogated at the J6session in 2001 about its reservation to Arts 120 a
21 CRC" and the withdrawal of the reservation, it tookdndsia only one
year to withdraw a broad range of reservation d tmthe CRC in 2005,
namely to Arts 1, 14, 16, 17, 21, 22, and 29 CR&taf) on the other hand,
withdrew its extensive reservation a few monthsoteefit had to appear
before the Committee in 2009, which most likely vdage to the otherwise
upcoming questions by the Committee members.

Since reservations with reference to Islamic lavaspects of family
law within the CEDAW or the CRC have always beeawiyg contested, it
is remarkable that these reservations in partidudare been withdrawn in a
temporal relation with the periodic dialogue wittetrespective Committee.
Family law is the main bastion that Islamic stalesnot want to submit to
international standards. Thus, especially in tlasue, the constructive
dialogue proves to be fruitful. The respective resgons serve as a
guideline for the Committee members, of where tplhapressure and
which questions to ask in order to eliminate humgints violations.

D. Conclusion

Reservations are substantially incompatible with domprehensive
and universal protection of human rights; but, la¢ tsame time, the
procedural elements that reservations entail asengigl for the effective
protection of human rights. One has to distingingman rights themselves
from theeffective protectiomf human rights. The aim is to achieve a status
where no reservations to human rights exist; noabge they are forbidden,
but because they are not necessary. To reach tdts af human rights
without reservations, reservations are not onlpvedd, but can even be
helpful.

 UN CEDAW, Egypt: Compte rendu analytique de la 638ance, UN Doc
CRCI/C/SR.679, 15 January 2001, para. 14; Egypt: nSamn Record of the 680
Meeting, UN Doc CRC/C/SR.680, 15 January 2001,926a 88.
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The first step is to raise the respective goverrnia@wareness that in
its own country, specific laws do not comply witbnhan rights. If a state
accedes to a human rights treaty prohibiting regems, the government
might know that its laws are “not perfect”, butitll not think about it in
detail. If, on the contrary, the government has feomulate detailed
reservations, mentioning the exact contravening lawill become aware
of where the problems really are. This, indeedy dahctions with a strict
framework for reservations. By declaring broad andn-transparent
reservations invalid pursuant to Art. 1®. ¢ Vienna Convention, states
parties are urged to find well-thought-out and diedaformulations for their
reservations, which have to comply to the so-callie-pencil-test”.
Additionally, a given state party may become aviheg it is only a matter
of one or two regulations that have to be changedrder to comply with
the respective human rights treaty, while at fylsince, it may have seemed
as if a huge law reform was necessary and thisrréetdhe government
from even trying to find a solution. Later, resdiwas will also fulfil a
constant warning function, admonishing the statéypaf its domestic laws
still violating human rights. Furthermore both ma® and advice by the
respective treaty bodies in the course of the dericeviews will be more
effective and accurate if the Committee membersakeractly where the
problems are; a detailed reservation gives thetytrbady precisely this
information. Reservations help the Committees tdewe a state party’s
report and to ask the right questions. Withoutmestens, it is easier for the
contracting state to hide the areas in which itsdonet comply with the
respective treaty. A reservation on the other hatidpugh it discharges the
state party from a legal point of view, will prowbkrecise questions by the
Committee as to why this reservation exists, whiopact it has on the
country’s citizens, and when the state will refoitsr domestic laws. The
political and factual pressure the Committee exérgsthese recurring
questions outweighs the legal advantage a resenvatight imply for the
state party. This pressure can then lead to a &warm, hopefully also
including a change in practice, although the lattannot be achieved
merely by allowing or prohibiting reservations. é&fta successful law
reform, the state party can withdraw its reservaaod thus take a further
step towards the main aim of guaranteeing humahtsrigvithout any
reservations.

It is therefore not advisable to blindly prohibihyareservations to
multilateral human rights treaties. Instead, AR.lil. ¢ Vienna Convention
should be interpreted closer to both letter andtspii the law, according to
which reservations incompatible with the treatylgeat and purpose are
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prohibited. In addition to that, the blue-penc#itehould be introduced as a
guideline in order to guide the states parties wi@mulating their
reservations. Through these two minor changes,ptbe&ection of human
rights will become more effective and reservatiomi not undermine
human rights treaties anymore, but support thempgee: the effective
protection of human rights.



