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The Status Quo
After many ‘ostrich years’ the European head is out of  the sand: there really is 
a problem with the legitimacy – or rather, the perception of  legitimacy – of  the 
European construct. It is not a mere ‘bee in the bonnet’ of  some irritating academ-
ics disconnected from reality. Eurobarometer indications are at their lowest and 
the results of  a highly respected Pew Center survey, too, show a remarkable fall 
in support for Europe among its citizens. Political differences on how to tackle the 
Euro crisis are, worryingly, both reflective and constitutive of  what one may call a 
solidarity deficit.

Even if  the EU manages to make substantive and substantial strides in the construc-
tion of  the much vaunted Banking Union after the German domestic elections in the 
autumn, it is not expected that any of  the above will change significantly.

It used to be denied, in both political and academic circles, that Europe still suf-
fered from a democracy deficit. The usual trope that was trotted out to defend the 
democratic credentials of  the Union was the historic increase in the powers of  the 
European Parliament, which even before the Lisbon Treaty could credibly be called 
a veritable co-legislator with the Council. But even the most devout Europhiles in 
the Amen Corner of  the Union cannot wish away another historical trend estab-
lishing an ironic parallel with the increase in EP powers: the more powers the 
European Parliament, supposedly the Vox Populi, has gained, the greater popular 
indifference toward it seems to have developed. The decline is in voter support, not 
for Europe but for the European Parliament itself, as measured in voter turn-out to 
EP elections. The turn-out rate has declined persistently from election to election 
ever since the first direct elections in 1979, and reached historical lows in practi-
cally all Member States as well as for the Union as a whole at the last elections 
in 2009.
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The failure of  the European Parliament to dispel the image – real or illusory – of  a 
gravy train with weak control over the use of  resources for personal gain and a system 
in which lobbyists roam freely, unfairly and unaccountably impacting the legislative 
process, aggravates the picture. It does not explain it.

The classic historical explanation of  voter indifference to a chamber without powers 
naturally has no longer any purchase and has disappeared. The alternative explana-
tion usually dished out by hard-working if  anguished MEPs, who are both humiliated 
and flummoxed by this historical trend, is to say in a million different ways that ‘we 
have to explain Europe better’ to European citizens. This was the initial line which the 
Commission also took after the debacle of  the Constitution. It is a morally repugnant 
argument, a crass resurrection in all but name of  Marxist false consciousness. Maybe 
we should change the stupid People who do not understand – as Brecht famously and 
viciously quipped?

But in fact the people are wiser than their elected representatives in the European 
Parliament and elsewhere. For they intuit the truth: with all its increased powers it still 
makes no difference to Europe, and in Europe, whether and how the people vote for the 
European Parliament. The problem is not the quality of  Parliamentarians (which is 
the same as in national politics, ranging from the superb to the laughable), nor gravy 
trains or anything of  the sort. It is, I believe, and as I have argued ad nauseam, includ-
ing in these pages, structural, deriving from the very design of  governance in the EU.

In essence, the two primordial features of  any functioning democracy are missing – 
the grand principles of  accountability and representation.

As regards accountability, even the basic condition of  representative democracy 
that at election time the citizens ‘can throw the scoundrels out’ – that is, replace the 
government – does not operate in Europe. The form of  European governance, gov-
ernance without government, is such that there is no ‘government’ to throw out. 
Dismissing the Commission by Parliament is not quite the same, not even remotely so.

Startlingly, but not surprisingly, political accountability at the EU level is remark-
ably weak. There have been some spectacular political failures of  European gover-
nance: the embarrassing Copenhagen climate fiasco; the weak (at best) realization 
of  the much touted Lisbon Agenda; the very story of  the defunct ‘Constitution’, 
to mention but three. At times of  failure national politicians can sanctimo-
niously point to ‘Europe’ and at the European level responsibility for any failure 
is so entangled between Commission, Council and Parliament with their respec-
tive ‘Presidents’ that somehow political responsibility is never claimed. Failure is 
always an orphan.

It is hard to point in these and other instances of  failure to any measure of  political 
accountability, of  someone paying a political price, as would be the case in national 
politics. In fact it is difficult to point to a single instance of  accountability for politi-
cal failure as distinct from personal accountability for misconduct in the annals of  
European integration.

This is not, decidedly not, a story of  corruption or malfeasance, but one of  struc-
tural weakness. My argument is that this failure is rooted in the very structure of  
European governance. It is not designed for political accountability.
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In a similar vein, it is impossible to link in any meaningful way the results of  
elections to the European Parliament to the performance of  the political groups 
within the preceding parliamentary session, in the way that is part of  the mainstay 
of  political accountability within Member States. Structurally, dissatisfaction with 
‘Europe’ has no channel to affect, at the European level, the agents of  European 
governance.

Likewise, at the most primitive level of  democracy, there is simply no moment 
in the civic calendar of  Europe when the citizen can influence directly the out-
come of  any policy choice facing the Community and Union in the way that citi-
zens can when choosing between parties which offer more or less sharply distinct 
programmes at the national level. The political colour of  the European Parliament 
only very weakly gets translated into the legislative and administrative output of  
the Union.

The ‘political deficit’, to use the felicitous phrase of  Renaud Dehousse, is at the core 
of  the democracy deficit. The Commission, by its self-understanding, linked to its very 
ontology, cannot be ‘partisan’ in a right-left sense; nor can the Council, by virtue of  
the haphazard political nature of  its composition. Democracy normally must have 
some meaningful mechanism for expression of  voter preference predicated on choice 
among options, typically informed by stronger or weaker ideological orientation. That 
is an indispensable component of  politics. Democracy without politics is an oxymoron. 
And yet, that is not only Europe, but it is also a defining feature of  Europe – the ‘non-
partisan’ nature of  the Commission – that is celebrated. The stock phrase found in 
endless student text books and the like, that the supranational Commission vindicates 
the European interest, whereas the intergovernmental Council is a clearing house for 
Member State interests, is, at best, naïve. Does the ‘European interest’ not necessarily 
involve political and ideological choices? At times explicit, but even if  implicit, always 
present? Thus the two most primordial norms of  democracy, the principle of  account-
ability and the principle of  representation are compromised in the very structure and 
process of  the Union.

Against these structural defects in European accountability and representation it 
should surprise no one, least of  all Members of  the European Parliament, that voter 
turn-out is in decline, reaching historical lows.

Europe’s Historic Choice – and Risk
2014 offers for the very first time the prospect of  meaningful change. The idea has 
been in the books for decades (!), including from the pen of  your own Editor-in-Chief. 
But good ideas that remain in books are just such. They collect dust together with the 
books which contain them.

Credit thus should go to the indefatigable and truly admirable Martin Schultz, the 
current President of  the European Parliament, not only because of  his verve and astute 
political antennae, but because in some ways he is a true European politician, not an 
ex-national leader sent out to graze in Brussels. He rose to the position of  President 
of  Parliament because of  his work there, gaining the respect of  his colleagues in all 
corners of  the House.
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The reason for my praise is that he has announced that he is ‘running’ for the 
office of  President of  the European Commission in the next elections to the European 
Parliament – as the yet-to-be-confirmed candidate of  the European Social Democrat 
family in Europe. This is an important ground-breaking move. If  all works out well, 
the other ‘families’ (the current nomenclature for nascent European parties) will field 
their re spective candidates. Some have, but we are waiting for a formal decision by the 
European Democrats (aka the old Christian Democrats) the largest centre-right family. 
The idea is simple: when voting for the European Parliament voters will, effectively, be 
voting for the next President of  the Commission. It will be impossible, it is argued con-
vincingly, for the European Council to override such choice ‘by the people(s)’ and impose 
one of  their back-room, non-transparent, rabbit-out-of-the-hat choices on Europe.

The potential importance for European democracy of  this development, if  it is 
 realized, is as great or greater than anything proposed in the defunct Constitution. 
And interestingly and significantly, it can happen without any changes to the current 
 treaties, demonstrating, yet again, the primacy of  politics over law. It will not only 
be that voters for the first time will have a choice – but the very organization of  the 
 elections with competing candidates will, in and of  itself, have the potential of  making 
a huge contribution to the much vaunted and much absent European public space. 
It will pose real challenges to the media (just think of  the challenge of   organizing 
TV debates, now a sine qua non of  electoral politics). Good, democracy-enhancing 
 challenges. And much more. The reader does not need me to spell them all out.

You note the caution in my assessment: I speak of  ‘potential importance’. Why only 
potential? And I mention risks. What are these?

By chance I have attended two presentations by Martin Schultz. He was running 
for office – make no mistake, with a well-honed stump speech, jokes and all. He 
emphasized the novelty of  choice and he had, too, sensible thoughts on the role of  the 
President of  the Commission and on Europe as a whole. He is big on subsidiarity. All 
good stuff. But herein the weakness of  the plan as it is unfolding. There was nothing 
that Schultz offered which could not, and would not, be endorsed by any mainstream 
candidate of  the European Left, Right or Centre. As a good and busy politician, he 
came in, campaigned, and then had to leave. As did some MEPs from different parties 
who were also present. They spoke, we listened. Some things never change … there 
was no real time for serious questioning.

But if  this potentially transformative mountain is not to breed a political molehill, 
if  the choice offered is not to be reduced to a political beauty contest, there are two 
questions which Mr Schultz and his competing colleagues have to be asked again 
and again:

1.  What in your programme for Europe differentiates you from the other main-
stream candidates? How will your Europe, programmatically and policy-wise, be dif-
ferent from the Europe of  your Christian Democrat or Green or Liberal opponent?

If  the contest develops into a European version of  motherhood and apple pie – issues 
on which all candidates essentially agree – the cynical blow to European democracy 
will be particularly bitter. Politics without ‘politics’ is, as noted above, not democracy.
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2.  How will you ensure, if  elected, that the Commission, of  which you will be Presi-
dent, will actually pursue the policy preferences to which you are committed and 
on which you were elected? Will you be willing to use the powers the Treaty gives 
you to ensure that at least a majority of  Commissioners will share your principal 
preferences – without whose support your commitments risk remaining a dead 
letter?

Even if  a candidate is willing to take up the challenge of  the first question and com-
mit to policy preferences which present a real, rather than beauty contest, choice to 
the European electorate, this will be of  little impact in vindicating the principle of  
representation discussed above if  such preferences, by and large, are not translated 
into the Commission programme. And that cannot happen if  the Commission is not 
committed, by and large, to similar preferences. The powers of  the President alone to 
shape the policies of  the Union are limited in the extreme and it would be a deception 
to suggest to the electorate otherwise. By contrast, a Europe with a politically com-
mitted President, a supportive College of  Commissioners and a majority or plurality 
in the European Parliament represents a new and radically different Europe.

And herein, alongside the great promise, lies, too, the equally great risk. The ideo-
logical politicization of  the Commission and, in its wake, the politicization of  Europe 
as a whole, is an entirely new ball game. It would require not only a huge shift in 
the institutional culture of  the institutions of  the Union, but an adaptation of  the 
political culture of  the polity as a whole with not insignificant trade-offs. It is terra 
incognita, in itself  a scary prospect. Think of  the new paradigm of  popular social 
and political attitudes to Europe in a country whose internal majority is at odds 
with the Union’s overall political orientation as expressed in EP elections. Nothing 
new in federal states, but altogether new in Europe. Here, too, the reader does not 
need me to spell out all the trade-offs. Without minimizing the risks and trade-offs, 
by inclination I am a risk-taker – the payoff  for European democracy is so enticing. 
Who dares, wins!

What a deliciously and invigorating choice for the European leadership. Hold the 
2014 elections on a business-as-usual model and risk a further decline in European 
democratic legitimacy, leaving the only ‘exciting’ campaign platforms to come from 
the burgeoning radical anti-European parties on the extreme left and right. Go for a 
political Europe and risk a paradigm shift with many unknowns.

So Will it Happen? What Can Go Wrong?
Several things can derail the prospect of  this new paradigm:

a.  A dreaded backroom deal: Schultz is a German politician and it could be tempting 
for him and for Germans to have Germany work behind the scenes to ensure his 
victory (by, for example, not appointing a credible candidate to oppose him from 
the Centre-Right) in a deal which would give the Presidency of  the Commission to 
Schultz (candidate of  the Left) and the Presidency of  the Council to a politician of  
the Centre-Right. The media should be extremely vigilant to expose any such deal. 
All the candidates should avow publicly that they will not be part of  such a deal.
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b.  Even without a deal, the Christian Democrats, for fear of  defeat, may not field a can-
didate, thus not only neutering the politics in the electoral contest but also making 
the imperative on the European Council to follow the election results in the selec-
tion of  the President more complicated to say the least.

c.  Opting for the beauty contest version of  the new paradigm – i.e. different politi-
cians vying for votes not based on real policy choices presented to the electorate 
but on their overall mediatic success and a centric platform that alienates no one. 
This is a very likely outcome, especially if  some rabid Euro-sceptics take to the 
road and the centrist candidates end up doing no more than ‘defending Europe’. 
All things told, a beauty contest would still be an improvement on the status quo. 
But it has its own political risks – apart from its normative unattractiveness. The 
electorate might see through it, leading to further disenchantment; or, the elec-
torate may simply not allow it, in the sense of  asking the competing candidates 
questions of  the second type indicated above, forcing them to define themselves 
politically.

Interesting times ahead.

EJIL and ESIL
The European Society of  International Law will be celebrating next year its10th anni-
versary. We watch it with paternal affection and care. ESIL was the brainchild of  EJIL 
– dreamt up by Philip Alston and myself  in one of  our febrile Editorial meetings. Philip, 
as our Editor-in-Chief  at the time, was the prime mover and could, I believe, be consid-
ered as the Midwife-in-Chief.

There is already a strong liaison between EJIL and ESIL – the very advantageous 
subscription rate to EJIL which ESIL Members enjoy. But in a series of  recent meetings 
I have had with members of  the ESIL Board we decided to look for ways to enhance – 
broaden and deepen – the relationship.

One decisive proposal found favour at the recent Editorial Board meeting of  EJIL. We 
decided that the President in Office of  ESIL should have an ex-officio place on the Board 
of  Editors of  EJIL. It is our pleasure to welcome Laurence Boisson de Chazournes to 
the EJIL Board. We are also inviting André Nollkaemper to join the Scientific Advisory 
Board and welcome him warmly.

ESIL has an ambitious 10th anniversary intellectual celebration in mind. We will be at 
their service through EJIL and EJIL: Talk!, both in the pre- and post-phases of  these plans.

In this Issue
This issue opens with two articles that address topics that are at once tremendously 
important, highly relevant to contemporary international affairs, and yet under-
examined. Cai Congyan analyses the rise of  New Great Powers, their impacts upon 
and implications for international law, and offers a unique insider’s perspective 
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through a revealing case study of  the most significant New Great Power, China. Claus 
Zimmermann argues for a renewed appreciation of  the concept of  monetary sover-
eignty, tracing its evolution over time and assessing its applications to present-day 
circumstances.

The issue continues with a pair of  entries under the rubric EJIL: Debate! that are 
sure to provoke much scholarly discussion and disagreement for years to come. Ryan 
Goodman’s groundbreaking thesis regarding the power to kill or capture enemy com-
batants has already been the subject of  intense interest and debate on a number of  
Internet fora. Here, we publish the definitive version of  his argument, together with a 
Reply from Michael Schmitt of  the United States Naval War College, and Goodman’s 
Rejoinder.

The second EJIL: Debate! in this issue centres on an article by John Dugard and 
John Reynolds, which assesses whether the Israeli occupation of  the Palestinian ter-
ritories amounts to apartheid as defined under international law. In her Reply, Yaffa 
Zilbershats argues that the authors fail to differentiate between the norms applic-
able in sovereign and occupied territories, and that they ignore the context of  armed 
conflict that explains many of  the practices they criticize. Look out for a Rejoinder 
from Dugard and Reynold on EJIL: Talk!, where we expect the debate will continue for 
some time.

In Roaming Charges, we return to Moments of  Dignity with a scene from San Juan, 
Puerto Rico.

Our occasional series Critical Review of  International Governance features a piece in 
this issue by Ademola Abass, on the occasion of  a recent summit of  African Union 
leaders. Abass examines the grounds for a possible decision to confer international 
criminal jurisdiction upon an African regional court, but argues that certain chal-
lenges to the effectiveness of  such a court make it unlikely that that decision will 
be made.

The Last Page presents A Mystic and a Stock Price, by Laura Coyne.
JHHW




