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The challenge of coherence and consist-
ency in jurisprudence has become a major
concern for scholarship in international
investment law.! The assumption is that
such consistency is necessary to increase
predictability, reduce transaction costs,
and maintain or enhance credibility and
legitimacy. Several of the key norms in
investment treaties are articulated as quite
general standards of treatment, such as
Fairand Equitable Treatment and National
Treatment. This gives considerable scope
to arbitral tribunals to define the contours
of investor protection. But these tribunals
operate in a decentralized system, with-
out stare decisis or appellate review by a
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permanent judicial instance. When we
turn to the law of the World Trade Organi-
zation (WTO) we see by contrast a jurispru-
dence that has evolved through appellate
review premised on de facto (if not jure)
vertical stare decisis. Tt is thus understand-
able that, where the norms seem similar,
investor-state arbitral tribunals might turn
to the WTO case law as a common acquis
or common ground for the interpretation
of investment treaties. Moreover, due to the
important historical and conceptual links
between investment treaties and trade
jurisprudence, special attention should be
given to the judicial dialogue created by
the dependence of investor-state arbitral
tribunals on WTO jurisprudence. Kurtz,
who has contributed significantly to the
understanding of this dialogue in investor-
state tribunals’ decisions,? argues here
that instead of using WTO case law as an
anchor that promotes coherence and con-
sistency in investment law jurisprudence,

See, e.g., Kurtz, ‘National Treatment, Foreign
Investment and Regulatory Autonomy: The
Search for Protectionism or Something More?’,
in P. Kahn and T. Wilde (eds), New Aspects of
International Investment Law (2007) 311.
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the arbitral tribunals, through their multi-
ple misunderstandings of the WTO acquis,
have actually produced greater incoher-
ence and inconsistency in the case of the
National Treatment standard.

Yet, any attempt to merge trade and
investment jurisprudence should not
ignore the unique characteristics of the
investment law regime. While the multi-
lateral trading system can be described as
centralized through its negotiation process
and unified dispute settlement system with
a final judicial instance, the investment
field is much more diffused, both in terms
of proliferation of investment treaties with
various texts and multiple arbitral tribu-
nals, which, using Kurtz's own words,
‘prioritizes party autonomy, speed, and
finality over the process of legal reasoning
and justification’ (at 751).

While it has proven extremely difficult
to achieve agreement multilaterally on
changes to WTO treaty texts, there is an
ongoing evolution in international invest-
ment law in light of the arbitration juris-
prudence; textual adjustments in new trea-
ties and reassessment of those agreements
that have already been signed can be seen
as responses to the various tribunals’ inter-
pretations of the wording in the prior agree-
ments. For instance, the Maffezini decision
opened the door to the application of the
most-favoured-nation (MFN) protection
standard to procedural rights in investment
treaties. Consequently, several later invest-
ment treaties contained explicit language
excluding the procedural and dispute set-
tlement provisions from the application
of the MFN provision. The US-CAFTA
bilateral investment treaty,® for example,

> Dominican Republic-Central America-United

States of America Free Trade Agreement, Aug. 5,
2004, available at http://www.ustr.gov/Trade

includes a footnote that refers to the nego-
tiation history of the treaty and emphasizes
the parties’ intention to exclude procedural
rights from the MFN protection.* Several
recent investment treaties® include regula-
tory exceptions to the National Treatment
standard in order to avoid the uncertainty
concerning the application of National
Treatment to regulatory diversity that is
the result of decisions such as Methanex.
This investment treaty evolution has the
potential to reduce the level of incoherence
and inconsistency in investment law juris-
prudence, or at least its impact.

Kurtz, while noting the possibility of
investment treaty evolution in light of the
case law, may underestimate the difference
in character between the WTO law system
and the investment realm, in assuming
that the selective and discretionary, and
sometimes incorrect, use (and non-use)
of WTO jurisprudence is necessarily an
‘abuse’ —as it no doubt would be if an adju-
dicator within the WTO system were to act
in such a way, as the Appellate Body of the
WTO recently noted in the Mexico-Steel
case, in articulating the importance of stare
decisis, both horizontal and vertical, within
the WTO system. In a system in which
legal rules cannot be adjusted except with

_Agreements/Bilateral/ CAFTA/CAFTA-
DR_Final_Texts/Section_Index.html [hereinaf-
ter CAFTA-DR].

4 Id. art. 10.4 n.1. This footnote in the CAFTA-DR
draft explicitly states that the most-favoured-
nation clause ‘does not encompass international
dispute resolution mechanisms such as those
contained in Section C of this Chapter, and
therefore could not reasonably lead to a conclu-
sion similar to that of the Maffezini case’.

> The new wave of Japanese investment treaties
includes explicit exceptions to the national treat-
ment standard. For more on the Japanese BITs
see Japan Grows Positive on Bilateral Investment
Treaties, Japan Econ. Rev., Feb. 15, 2004.
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the greatest difficulty through consen-
sual changes or agreed interpretations of
the rules, adjudicators bear a particularly
heavy burden for ensuring consistency.
More fundamentally, as we will suggest
below, there are indeed difficulties with
the reasoning in both cases that Kurtz con-
siders in depth, Occidental and Methanex,
but the manner in which these tribunals
viewed WTO law is more the symptom
than the disease — the disease being the
shortcomings in the interpretative method
of the tribunals in addressing the treaties
that they have the jurisdiction to apply,
namely the investment treaties that are
the basis of the claims in the disputes.

It is vitally important that arbitrators
interpret the treaty they are applying in a
reasoned and consistent way. We should
not miscalculate the impact of this poten-
tial wrong implementation of various
legal methodologies in investor-state arbi-
tral awards. As Kurtz himself mentions in
his essay, where states can face the risk
of large incorrect awards, the legitimacy
of the regime is put in doubt, even to the
point that withdrawal from particular
treaties may be contemplated. But the
manner in which and the extent to which
tribunals rely on WTO jurisprudence,
may quite understandably vary accord-
ing to the interpretative challenge they
face with respect to the specific investment
instrument they are applying. This may
be different in the case of a regional trade
agreement such as NAFTA, where invest-
ment guarantees are set within a broader
project of economic integration than in
the case of a BIT, for example, between
states of vastly different levels of devel-
opment and very different political and
economic systems. Since any attempt in
recent years to negotiate investor protec-
tion multilaterally has failed, some have
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assigned to investment tribunals the role
of harmonizing bilaterally and regionally
negotiated investment norms.® Under the
Vienna Convention on the Law of Trea-
ties, Article 31 and 32, however, the first
duty of the treaty interpreter is fidelity to
the treaty regime it is interpreting, includ-
ing the context of that particular regime,
the acquis of practice, and to some extent
its negotiating history.

Often for example in the case of appar-
ently inconsistent jurisprudence of dif-
ferent tribunals faced with making
sense of the scope of application of MFN
or umbrella clauses, the tribunals have
emphasized in their interpretations cer-
tain textual and/or structural features of
the particular treaties they were apply-
ing. They may also have been influenced
in their approach to the law by the par-
ticular facts and subject matter of the
dispute before them. Thus, although
the tribunals may have been interpret-
ing what would seem to be the same
or similar norms, mixed results should
not be much of a surprise, and need not
lead us to conclude that inconsistencies
are threatening legitimacy. This goes
to what we mean by consistency and
coherence. Where previous tribunals
have come up with apparently different
approaches to similar norms, the treaty
interpreter needs to engage in a reasoned
conversation with those tribunals, taking
into account textual and systemic differ-
ences as well as similarities, in articulat-
ing the rationale for its own approach in

¢ See Efraim Chalamish, ‘The Future of BITs: a
de facto Multilateral Agreement?’, 34 Brooklyn
Journal of International Law (2009) (introducing
the concept of ‘multilateral bilateralism’ and
discussing the role of investor-state arbitral tri-
bunals in the process of harmonization of inter-
national investment law norms).
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relation to this complex acquis. Different
outcomes and approaches do not neces-
sarily imply inconsistency and incoher-
ence. The result of conversations between
tribunals may well be an understanding
of the grounds of difference rather than a
unified jurisprudence; and mutual influ-
ence may occur without such a unifica-
tion being supposed or achieved.”

Norms apparently common both to
investor protection law and the multi-
lateral trading system, such as National
Treatment and Most-Favoured-Nation,
are understood in a different contextual
and textual space when used in the invest-
ment law regime. This regime is meant
to further a variety of different interests,
such as promoting the flow of capital and
protection of foreign investment, which
requires a different legal reasoning than
the one used in the WTO adjudication
process. Investor-state arbitral tribu-
nals’ task of balancing investors’ inter-
ests, states’ sovereignty and regulatory
power can evolve over time in response
to changing circumstances and develop-
ments in the global economic order. To
illustrate this point, the current wave
of protectionism against foreign inves-
tors, designed to shield national interests
during a global economic recession, can
encourage arbitrators to give a broader
definition to the ‘competition factor’ of
the National Treatment standard.

Moreover, modern investment trea-
ties equip foreign investors with a vari-
ety of legal rights, which may have been
abstract or vague as part of the old cus-
tomary international law practice. Some
of these rights are perceived as substitutes
to traditional rights, such as National

7 Teitel and Howse, ‘Cross-Judging,” forthcoming
NYU JILP.

Treatment. The Fair and Equitable Treat-
ment standard can serve as a classical
example. A legal norm which received
very little attention during the early days
of international investment law, it now
occupies the time and imagination of
legal scholars and forces investor-state
arbitral tribunals and treaty negotia-
tors to discuss it seriously as a response
to investors’ claims.® The same regula-
tory measures can trigger violation of
both the Fair and Equitable treatment
standard and National Treatment. How-
ever, each of these norms can serve as an
alternate justification when the tribunal
finds itself with limited arguments. Any
analysis of the developing investment
law jurisprudence should not ignore this
unique context.

Kurtz' essay discusses the tribunals’
analysis of the National Treatment
standard and its jurisprudence in a way
that makes this context, which he is
very aware of, almost disappear. This
is perhaps the inevitable consequence
of addressing major systemic issues
by focusing on how two tribunals
in two disputes have addressed a single
isolated interpretative issue. Fair and
equitable treatment includes a non-
discrimination obligation that may be
broader or narrower than National
Treatment, but which clearly protects
investors to some extent against dis-
criminatory treatment in relation to
domestic actors, regardless of whether
a competitive relationship exists. In
determining how to apply the concept

See, e.g., NAFTA Free Trade Commission, Notes
of Interpretation of Certain Chapter 11 Provisions
(31 July 2001), which responded to several
investor-state arbitral awards that expanded the
standard beyond the minimum customary inter-
national law standard.
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of a competitive relationship to the
National Treatment obligation, tribu-
nals would need to consider not the
WTO National Treatment jurisprudence
in isolation nor the National Treatment
norm in the investment treaty in iso-
lation but rather how both relate to a
larger conception of the meaning of dis-
crimination against non-nationals. Just
as this concept, as Kurtz himself empha-
sizes, has been underpinned in the WTO
context by the historical preoccupation
of the multilateral trading system with
the avoidance of protectionism, in the
investment context, the meaning of dis-
crimination against non-nationals has
been influenced by the tradition of dip-
lomatic protection, which remains foun-
dational to the norm of Fair and Equi-
table Treatment not found in the WTO
treaty system.

With these considerations in mind, we
now turn to Kurtz's analysis of the two
cases that are the basis of his conclusions,
Occidental and Methanex.

1 Occidental

According to Kurtz, in Occidental, the tri-
bunal ‘opposes a role for competition in
a likeness inquiry and does so based on a
misreading of National Treatment in the
GATT-WTO'. Let us examine the analysis
of the tribunal in Occidental one step at
a time. The tribunal began with the text
of the treaty and noted that it required
that ‘in like situations’ ‘no less favour-
able treatment’ be extended to investors
of the other party than that provided to
‘investments or associated activities of its
own nationals’. The tribunal in our view
correctly noted that ‘like situations’ could
extend beyond those situations where the
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investor is in direct competition in the
same sector with a domestic enterprise of
the host country. The tribunal, however,
contrary to Kurtz's suggestion, did not say
that competition was irrelevant to whether
there was a ‘like situation’. It only sug-
gested that ‘like situations’ were not lim-
ited to situations where the investor was
competing with a domestic enterprise in
the same sector. This judgment was con-
nected to the tribunal’s view of the pur-
pose of the National Treatment obligation
in the treaty. The purpose was to protect
investors of the other party from being
treated worse than domestic produc-
ers generally. At this point the tribunal
began to contrast National Treatment in
the treaty with National Treatment in the
GATT/WTO system. It suggested that in
the latter case the purpose was limited to
ensuring equality in the competitive rela-
tionship between domestic and imported
products, and that, true to this purpose,
in the GATT/WTO system, ‘likeness’
would have to be defined by a competitive
relationship between the domestic and
the imported product. Here we agree with
Kurtz that the tribunal’s understanding
of GATT/WTO law was inadequate: there
are National Treatment norms that apply
to services and intellectual property and
not only to goods, and this suggests a
broader purpose for the National Treat-
ment obligation in the GATT/WTO sys-
tem than the tribunal suggests.

However, it is not obvious to us that
this misreading of the GATT/WTO sys-
tem explains much about the underlying
logic of the tribunal’s decision. The tri-
bunal began with a strong intuition that
‘like situations’ is not confined to cases
where there is a competitive relation-
ship between the foreign investor and a
domestic enterprise in the same sector,



1092 EJIL 20 (2009), 1087-1094

and it turned to GATT/WTO law only to
explain why this intuition did not need to
be revised on account of the centrality of
competition to the National Treatment
norm in the GATT/WTO system. The tri-
bunal’s intuition was in fact a sound one,
given that investment law is rooted in the
diplomatic protection of aliens, where
the concern with discriminatory con-
duct towards aliens is in no way limited
to situations where they are competing
with a specific domestic business. What
the tribunal did not consider in its analy-
sis of purpose, however, was that another
norm in the treaty, Fair and Equitable
Treatment, arguably serves the function
of protecting investors against generally
discriminatory conduct: the question
then is what National Treatment specifi-
cally adds. In the NAFTA case of Loewen,
where the tribunal was confronted simi-
larly with investor protection provisions
that contained both a National Treat-
ment and a Fair and Equitable Treatment
obligation, the tribunal correctly found
(although dismissing the claim on other
grounds) that the treatment of the inves-
tor animated by prejudice or bias against
foreign nationality was to be disciplined
as a violation of Fair and Equitable Treat-
ment. The root of the difficulty with the
approach of the tribunal in Occidental
was, therefore, not its misreading of
GATT/WTO law but its failure to con-
sider the division of labour between Fair
and Equitable Treatment and National
Treatment obligations, as developed by
recent investment law jurisprudence, in
ensuring that generally investors are not
worse-treated than domestic actors. Had
it done so, the tribunal might well have
found that competition is relevant to the
application of the National Treatment
standard in a way that it is not in the case

of discriminatory conduct that is caught
by Fair and Equitable Treatment (as the
Loewen tribunal found).

2 Methanex

Just as the broad approach to National
Treatment in Occidental does not oppose
a role for competition in the likeness
inquiry (it merely does not view com-
petition as indispensible to all National
Treatment claims), nor does the nar-
row approach in Methanex. In Methanex
the tribunal did not reject competition:
rather, it found that ‘likeness’” must be
established by using a comparator that
reflects the closest or most intense com-
petitive relationship. The tribunal thus,
in effect, confined the National Treat-
ment obligation to the obligation to treat
the investor no less favourably than the
enterprise(s) with which it has the most
direct or complete competitive relation-
ship. In effect, and here we see merit to
Kurtz's critique, this would allow the
host state to treat the investor worse than
other indirect domestic competitors.

Yet, despite the extensive treatment of
GATT/WTO law in the decision, it is hard
to trace, even with Kurtz's guidance,
this particular move of the tribunal to
any specific misreading of WTO law. To
understand the narrowing of National
Treatment by the tribunal in Methanex
we are better off paying attention to the
unusual facts of that case. First of all,
while the investor was relying on a com-
petition-based view of ‘likeness’, at the
same time they were producing not the
same or a directly competitive product
with the comparator domestic enterprises
they were proposing, but rather an input
(MTBE) in a product (Methanol) that
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competed directly with the product pro-
duced by those domestic enterprises (Eth-
anol). This clearly raised a serious juris-
prudential issue: How remote or indirect
a competitive relationship is acceptable
for establishing ‘likeness’ for National
Treatment purposes? This issue arises
not as Kurtz seems to suggest by reject-
ing the role of competition but rather by
taking it very seriously indeed. The inves-
tor produced evidence that its sales were
clearly affected by more favourable treat-
ment of ethanol than methanol. But of
course there is a vast range of goods and
services the demand for which may be
affected by measures that alter the com-
petitive relationship between a product
for which those goods and services are
an input and another product which
uses other inputs. In Methanex, the tribu-
nal saw an easy way out of the not easy
task of crafting a principled approach to
remoteness, or the requisite degree of
directness or intensity in the competitive
relationship, for there just happened to be
domestic producers of exactly the same
product as Methanex was producing —
MTBE. This way out led the tribunal to
the infelicitous suggestion that National
Treatment only applies to the investor’s
competitive relationship with the most
obviously direct or complete competitor.
However, a careful reading reveals that
the tribunal left the door open to recon-
sideration, in a situation where the facts
do not disclose any such obvious most
direct or complete competitor. Another
contextual dimension of Methanex must
be borne in mind, especially when we
think of Kurtz's critique that the tribu-
nal’s narrow approach doesn’t account
for the possibility that a host country
might embed or hide protectionism tar-
geted against the investor in measures
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that are explicitly directed to the compet-
itive relationship between another enter-
prise and the domestic enterprise being
protected against the investor. In Meth-
anex, the investor had made a great deal
of its allegations that in fact there was
actual corruption or patronage behind
the measures that it complained of; these
allegations were found by the tribunal to
be groundless. What the tribunal con-
sidered the investor’s ‘crying wolf’ may
well have put it in a frame of mind suited
to a cautious or narrow interpretation
of National Treatment, which does not
open the door to claims based on remote
or indirect impacts on the investor’s busi-
ness of government interventions not
explicitly addressed to it.

Finally, wenotethatinitsactual discus-
sion of GATT/WTO law, the tribunal was
probably correct that the test for ‘likeness’
in WTO Appellate Body jurisprudence
would not be met on the facts of Meth-
anex, especially given the significance of
physical characteristics and end-uses in
that test. Methanex appeared to be argu-
ing on the basis of an approach to ‘like-
ness’ sometimes proposed in WTO litiga-
tion and looked on with favour by some
academics and WTO panels, namely an
exclusive focus on cross-elasticities, i.e.,
how changes in the price of one product
affect the demand for the other. We agree
with Kurtz that a conception of equal
competitive opportunities is central to
National Treatment, but the tribunal in
Methanex was correct in perceiving that
the jurisprudential test that gives life to
this concept is based on a broader range
of considerations concerning ‘likeness’,
and indeed of competition in the market,
than the technical conception of cross-
elasticities. Thus, in the case of Methanex,
while there is merit to Kurtz's critique of
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the tribunal's approach to ‘likeness’ we
do not agree with Kurtz that the tribunal
seriously misread WTO law or that its
reading of WTO law, right or wrong, is
the foundation of its approach.

Kurtz's analysis of the Occidental and
Methanex decisions examines the nature
of the judicial dialogue of investor-state
arbitral tribunals with GATT/WTO juris-
prudence. This dialogue has a special
importance in the context of applying
‘shared standards’ in a diffused legal sys-
tem such as the investment law regime.
Yet, any analysis of investor-state arbi-
tration case law should take into account
both the specific facts of the cases and
the unique character of the legal regime.
A careful review of these legal decisions
has led us to the conclusion that they do
not emphasize a misreading of WTO law
by rejecting the competition factor in the
National Treatmentobligation, which has
been established in previous investment
law cases. Occidental provides a broad
approach to the competition requirement
in National Treatment, influenced by the
broad spirit of investment protection in
investment law. Methanex, on the other
hand, proposes a narrower approach
resulting from the specific facts of the
case that make a ‘direct competition’
analysis impractical. Moreover, both
cases highlight internal jurisprudential
challenges within the investment realm,
rather than WTO law, such as the nec-
essary differentiation between National
Treatment and Fair and Equitable stand-
ards in the Occidental case. Furthermore,
the unique character of the international
investment law regime can explain this
illusive inconsistency and incoherence.
The arbitral tribunals’ obligation to apply
a specific investment treaty with various
textual contexts, the conflicting investors

and states’ interests involved in invest-
ment jurisprudence, and the institutional
differences between investment and trade
law regimes — all these should be consid-
ered by the scholarship which attempts
to create a cohesive international eco-
nomic law.

Finally, Kurtz goes further and explains
the inconsistencies in the interpreta-
tion of the National Treatment norm in
investment treaty jurisprudence as a lack
of skills and qualifications on the arbitra-
tors’ side. He, thus, proposes to ‘look to
requiring one or even two members of an
investor-state arbitral tribunal to be rec-
ognized authorities in the increasingly
specialized international economic law
components of the broader field of pub-
lic international law’ (at 771). Although
international investment law is indeed
evolving as an independent legal field
in international law, it also requires the
integration of other disciplines, such
as international human rights law and
international environmental law. It is
not appropriate to prejudge the mix of
specializations in international law that
might be appropriate to any particular
arbitral panel (or other expertise, such as
in anti-trust or science-based regulation).
The quality of the WTO Appellate Body's
jurisprudence in cases involving compet-
ing public values (health and the envi-
ronment vs. free trade, for instance) may
in part be attributable to a broader public
international law outlook of a number of
its members, who do not come from the
insider community of international eco-
nomic law specialists.’

° R. Howse and M. Matua, Protecting Human

Rights in a Global Economy: Challenges for the
World Trade Organization (2000).



