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Is it ethical for the prosecutor at the International Criminal Court (ICC) to
consider political factors, such as peace processes, in selecting situations to
investigate or cases to prosecute? During the early years of the court, a num-

ber of documents and statements from the Office of the Prosecutor (OTP)
suggested that there were occasions when it was. Two OTP policy papers issued
in  recommended that the prosecutor assess “all circumstances prevailing
in the country or region concerned, including the nature and stage of the conflict
and any intervention by the international community,” and whether prosecution
might “exacerbate or otherwise destabilize a conflict situation.” In the same spirit,
the ICC’s chief prosecutor, Luis Moreno-Ocampo, referred to his decision-making
as a “dialogue between many actors” with a “strategic dimension . . . [that]
involves all stakeholders.” This language suggested a process of consultation
and coordination with local and international actors involved in conflict resol-
ution to adapt international criminal justice to on-the-ground political realities.
Today, Moreno-Ocampo denies that he is party to any peace negotiations.

While he promises to work constructively with other actors involved in conflict
resolution, he construes his legal mandate as independent of all political consider-
ations. This means that the ICC is part of a transitional process only in the sense
that prosecution of those most responsible for criminal violence is necessary for a
lasting peace, and this is a binding legal obligation with which other actors must
comply, not something that can be adjusted to their needs.
This vision of “law above politics” is based on the cosmopolitan values that ani-

mate the anti-impunity movement—the coalition of nongovernmental organiz-
ations and international lawyers that was instrumental in the court’s creation.

It assumes that there are certain wartime atrocities or human rights abuses that

*I would like to thank Petie Booth and Lindsey Pruett for their research assistance.

Ethics & International Affairs, , no.  (), pp. –.
©  Carnegie Council for Ethics in International Affairs
doi:./S

59



are so corrosive of the common bonds that unite all peoples that such practices
should be removed from the realm of normal politics and treated as international
crimes. As a result, for the ICC and its state parties, ensuring prosecution of those
most responsible for these crimes is a duty that should not be compromised by
political factors, including peace processes. This latter position is informed by
what Judith Shklar calls “legalism,” which envisions a just world order based on
the globalization of law and which disparages politics as a defect to be eradicated
if that ideal is to be realized. Hence, one of the achievements of the anti-impunity
movement was the establishment of an independent prosecutor who could inves-
tigate situations on his or her own initiative rather than being dependent on the
directives of states. As Moreno-Ocampo noted, this independence “ensures the
requirement of justice will prevail over any political decision.”

This essay makes a consequentialist case against the strict separation of law
from politics, particularly in situations of ongoing political violence. In part,
this is because the ICC lacks enforcement capabilities comparable to those in
domestic legal systems. More important, it is because resolving armed conflicts
or ameliorating their consequences relies primarily on the willingness of political
actors to wield nonjudicial instruments—force, sanctions, diplomacy, peacekeep-
ing, humanitarian relief—that are employed independently of the court. While
the use of force or sanctions to defeat or isolate the perpetrators can empower pro-
secutions, the other instruments make the process of international criminal justice
more complicated because they are premised on the cooperation of the very indi-
viduals likely to be subject to criminal scrutiny. Since that cooperation has an
impact on actual or potential victims of atrocity crimes—what Ben Schiff’s contri-
bution to this roundtable identifies as the central criterion for judging the ethics of
the ICC—the court should pursue accountability in ways that do not undermine
mediation efforts or humanitarian access. To do this, it should engage in a process
of dialogue and mutual accommodation with other actors involved in and affected
by peace processes so that the court operates within, rather than above, inter-
national efforts at conflict resolution.

The Dependence of Law on Politics

The ICC’s effectiveness in gaining custody of suspects and deterring criminal vio-
lence is dependent on political factors beyond its control. That is due, in part, to a
tension between the cosmopolitan ambitions of the ICC’s founding Rome Statute
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and its dependence on the voluntary cooperation of states for the enforcement of
its decisions. Former ICC president Philippe Kirsch describes this arrangement as
a “two pillar” system. The judicial pillar is the court, which makes its decisions
based on law and evidence. The operational pillar is composed of states, which
are responsible for those tasks that would be routinely carried out by apolitical
law enforcement agencies in a domestic legal system, such as arresting and extra-
diting suspects or providing access to evidence.

From Kirsch’s perspective, the ICC’s dependence on states is not a valid reason
to allow political considerations to enter the court’s decision-making. Rather, it is
the states that should comply with their obligations under international law to
assist the court. If the ICC has run into problems in its investigations, it has
been from the unwillingness of states to accept these duties, which one OTP
legal advisor has referred to as “the responsibility to enforce.”

This responsibility to enforce has been particularly problematical when states
subject to investigation obstruct cooperation, as Sudan is currently doing
vis-à-vis the Darfur referral from the Security Council. In such cases, state
cooperation depends on the willingness of powerful third parties to become
what Victor Peskin calls “surrogate enforcers,” who use inducements and penalties
to alter the incentives facing recalcitrant regimes in favor of compliance. Peskin’s
study of the International Criminal Tribunal for the former Yugoslavia (ICTY)
found that, over time, prosecutors were able to secure the cooperation of
Western governments and institutions to link reconstruction aid and a path to
European Union membership to cooperation with the tribunal. This, in turn, per-
suaded the Croatian and Serbian governments to surrender individuals who were
seen by local nationalists as war heroes, the most recent example of which was the
May  arrest and extradition of former Bosnian Serb general Ratko Mladić.

By contrast, there has been no comparable third-party pressure on Sudan despite
efforts by the prosecutor to shame the Security Council into action—or, as
Moreno-Ocampo put it: “The international community has a three-pronged
[approach to Darfur]: humanitarian assistance, security and political agreement,
ignoring justice.”

There is, however, an important contextual difference between the Balkans and
Darfur in terms of the prospects for a successful strategy of surrogate enforcement.
In the former case, external pressures were used against Belgrade and Zagreb only
after the wars had ended and those responsible for the ethnic cleansing campaigns
were no longer in power. As a result, these threats and inducements served as a
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countervailing force on successor governments against the fears of nationalist
backlash, tipping the balance in favor of compliance. In Sudan, by contrast, the
political violence is ongoing, and those most responsible remain in power. Given
the complicity of the most senior members of Khartoum’s political and military
elite in the violence in Darfur, a comparable strategy is unlikely to be successful.
This distinction is important in understanding the political preconditions for

the effectiveness of international criminal tribunals. When international prosecu-
tors target the leaders of an entrenched regime or an active rebel movement in an
ongoing war, meaningful cooperation involves something more than complying
with the formal mandates of the Rome Statute or obtaining third-party assistance
in executing arrest warrants or requests for information. In such circumstances,
impunity is a function of power realities on the ground and is only likely to
end if external actors deploy nonjudicial instruments (force or sanctions) to
weaken or defeat the perpetrators. In other words, some form of intervention—
triggered, for instance, by the responsibility to protect principle—to stop and pre-
vent criminal behavior is a prerequisite to empowering international criminal tri-
bunals to punish those most responsible. Conversely, without a commitment to
the responsibility to protect, there is little prospect for a meaningful responsibility
to enforce.
Consider the ICTY, which had little impact during the Bosnian war, either in

deterring violence against civilians or obtaining custody of significant perpetra-
tors. This was not because of “the lack of political will . . . to support and enforce
the orders of the tribunal,” as ICTY Prosecutor Richard Goldstone subsequently
wrote. Rather, it was due to the reluctance of the United Nations and NATO
to use or threaten force against paramilitaries involved in ethnic cleansing or to
protect vulnerable civilians. That is because their preferred conflict management
strategy involved impartially mediating a negotiated settlement and deploying
neutral peacekeepers to protect humanitarian relief operations, both of which
required working with the same power realities on the ground that enabled crim-
inal violence. It was only when NATO used military coercion to change those
power imbalances—directly through Operation Deliberate Force, and indirectly
by supporting Croatian and Bosnian counteroffensives—that impunity for ethni-
cally-based violence ended. That shift toward an enforcement-oriented conflict
resolution strategy was also a prerequisite for the subsequent Western strategy of
linkage that led to the arrest and surrender of politically powerful actors indicted
by the tribunal.
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For comparable reasons, the ICC has been most successful in apprehending sus-
pects in Ituri, a region in northeastern Congo where ethnic violence increased fol-
lowing the peace agreement that formally ended the Second Congo War. In
response, Moreno-Ocampo persuaded the Congolese government to refer the situ-
ation to the court, and was subsequently able to obtain custody of three of the four
militia leaders it had indicted. The reason for this high success rate lies in the evol-
ution of conflict resolution strategies that parallels the experience of the war in
Bosnia. During the initial violence, the Economist referred to the UN peacekeeping
mission for the Congo, whose French acronym is MONUC, as “the world’s least
effective peacekeeping force,” given that it was a poorly trained and under-
resourced operation that could not carry out its mandate to protect civilians,
and that its problems were compounded by the revelation that some peacekeepers
and a civilian administrator had been implicated in the sexual abuse of Congolese
children. In response to these highly publicized failures, the Security Council
authorized the deployment of a French-led EU force, Operation Artemis, to
enforce the protection of civilians; and it reinforced MONUC with a more robust
mandate to confront militias, thereby pacifying the region. By tasking MONUC
to disarm those the ICC was likely to investigate, the UN put justice and conflict
resolution on parallel tracks.
In Darfur, by contrast, law and politics are pulling in opposite directions.

Unlike its actions in Ituri (and, more recently, in Libya and Côte d’Ivoire), the
UN Security Council has not complemented a criminal justice process with mean-
ingful enforcement measures designed to punish or stop behavior deemed to be
criminal. Instead, its strategy of conflict resolution has been one of impartial
mediation, consensual peacekeeping, and humanitarian relief—all of which are
dependent on the cooperation of the very government officials subjected to crim-
inal scrutiny. As long as the international community continues this consent-
based approach to conflict resolution, the impact of the ICC on ending impunity
in Darfur is likely to remain limited.

The Consequentialist Case for Political Discretion

Since the ICC’s effectiveness is dependent on political factors beyond its control,
should the prosecutor consider such factors in his discretion? Official OTP policy
rejects such an approach as incompatible with the court’s “duty of independence.”
OTP policy papers drafted in  and  suggest that the selection of
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situations and cases should not be influenced by the likelihood of state
cooperation, nor by the broader concerns of peace and security, which are the
responsibility of other institutions. In defending this position, one OTP analyst
wrote that the court should maintain its duty to follow only the law and the evi-
dence, even without political backing, as a way of increasing its legitimacy and
reputational influence to galvanize state support in the long run. This is what hap-
pened when international prosecutors indicted Radovan Karadžić and Ratko
Mladić in , Slobodan Milošević in , and Charles Taylor in .
Initially, each decision lacked political support and was criticized by some
mediators involved in peace negotiations. Eventually, the international commu-
nity adapted itself to the new legal reality and each of the indicted individuals
was stigmatized, removed from power, and eventually arrested and surrendered
for trial. Hence, to bend law to the needs of politics ignores “the capacity of the
legal process to influence state behaviour.”

Yet there are costs and risks to this approach if the law moves too far in front of
politics. If mediators are bound by the new legal reality, it would exclude from
negotiations those indicted by the court. Such a mandate may comport with
conflict resolution strategies designed to defeat or isolate the perpetrators.
However, if those accused of criminal violence retain significant power, and if
external actors are unwilling or unable to defeat or marginalize them, then the
international community will have to seek a negotiated solution. Such strategies
succeed only to the extent to which they persuade the parties that it is in their
interest to end the war because they are in a “mutually hurting stalemate” in
which no one can win and all will be worse off over time. In such circumstances,
successful mediation involves bringing to the table as many powerful parties as
possible, regardless of past behavior. If insistence on prosecution is part of the
package, then it is more difficult to persuade those whose cooperation is necessary
to end violence that a negotiated settlement is in their interest. Some proponents
of international criminal justice, such as Richard Goldstone, are willing to accept
this potential trade-off: “If you have a system of international justice, you’ve got to
follow through on it. If, in some cases, that’s going to make peace negotiations
difficult, that may be the price that has to be paid.” Yet if peace processes fail,
that price is likely to be paid by civilians in war zones, increasing the prospect
of the very kinds of crimes that international tribunals are designed to deter.
In Bosnia, for example, the U.S.-led mediation strategy that produced the

Dayton Peace Accords used sanctions and force to persuade Milošević that his
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Bosnian Serb allies would steadily lose ground to their Croatian and Bosnian
opponents, and thus, it was in his interest to end the war. Goldstone’s decision
to issue arrest warrants for Karadžić and Mladić may have been taken indepen-
dently, but it comported with the U.S. strategy of getting Milošević to speak for
and rein in the Bosnian Serb leadership, who were seen as unreliable spoilers.
Indicting Milošević, by contrast, would have undermined this strategy because
his cooperation was necessary to negotiate Dayton and ensure its implementation
in the postconflict environment. Goldstone’s successor, Louise Arbour, only
indicted Milošević four years later during the eighth week of the Kosovo war,
after the United States came to view Milošević as the primary threat to regional
stability rather than as the key to the peace process.

The timing of the indictments raises the question of whether the ICTY prose-
cutors were exercising some degree of political discretion. Both Goldstone and
Arbour deny that the status of negotiations played any role in their decision-
making and contend that such considerations are illegitimate for a prosecutor.

A more nuanced view of the relationship between politics and law is presented
by former EU mediator Lord David Owen in an interview with Pierre Hazan:

When I met Goldstone or the people close to the Tribunal, I did not recommend
against indicting Milošević or the others. Such a recommendation would not have
been wise, since I did not have a word to say about whether they must or must not
issue an indictment. On the other hand, I explained to them the details of the nego-
tiations, showed the difficulties [we faced]. The conclusion that they could easily
draw was that it would not be very wise to indict the heads of state if we wanted to
arrive at a negotiated peace between them and with them. I believe that Goldstone
and [his successor Louise] Arbour had this pragmatic attitude, this common sense judg-
ment, and the tribunal only indicted Milošević when the prosecutor understood that he
was no longer an obstacle, politically. Because after Kosovo there were no means to
negotiate with Milošević.

If Owen is correct that the prosecutors made pragmatic adjustments to the dilem-
mas of peacemaking, would such an approach be ethical?
To the strongest supporters of international criminal justice, such pragmatic

considerations are appropriate for diplomats, but not for prosecutors, whose
duty is to prevent politics from infiltrating the judicial process. Nonetheless, inter-
national prosecutors operate in a political environment in which legal norms have
a limited impact in ending violence. To insist on criminal justice—and that peace
facilitators accept it as a binding legal obligation—is to rule out conflict resolution
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processes that may include negotiations with those accused of criminal violence.
The only alternatives would then be military intervention, regime change, or coer-
cion that excludes cooperation with the target (as was the case with Milošević after
the war in Kosovo, in contrast to the Dayton process). If these interventionist
options are impractical or counterproductive, as mediators believed they were
in Bosnia, then criminal justice blind to the dynamics of conflict resolution
would perpetuate wars whose primary victims are civilians.
In contrast to the prosecutors at the ICTY, Moreno-Ocampo has adopted a

legal strategy that has challenged the political boundaries of conflict resolution
in Sudan—initially in his June  report to the Security Council attributing
the atrocities in Darfur to “the entire state apparatus,” and the next month by
applying for an arrest warrant for Sudan’s president, Omar Hassan al-Bashir.

In an interview with Foreign Policy magazine, Moreno-Ocampo made clear the
consequences of the confirmation of the arrest warrant for mediators: “We need
negotiations, but if Bashir is indicted, he is not the person to negotiate with.
Mr. Bashir could not be an option for [negotiations on] Darfur or, in fact, for
the South. I believe negotiators have to learn how to adjust to the reality. The
court is a reality.”

The Security Council, however, has not adjusted to this new legal reality by
adopting a more enforcement-oriented strategy of conflict resolution. Instead, it
has continued what amounts to a Chapter VI approach, emphasizing () the
impartial mediation of the peace processes, both for Darfur and for implementing
the Comprehensive Peace Agreement (CPA) that ended a twenty-year civil war
between the north and the south; () consensual peacekeeping; and () the world’s
largest humanitarian relief operation for the more than  million Darfuris whom
the war has internally displaced or rendered dependent on foreign assistance.
Since each of these policies requires Sudanese cooperation, and since peacekeepers
and humanitarian organizations need to maintain their impartiality within Sudan,
criminalization puts these efforts at risk. This was central to the case put forward
by critics of the arrest warrant, such as Alex de Waal, and those risks were demon-
strated by the expulsion of thirteen international humanitarian organizations after
the arrest warrant was confirmed by the Pre-Trial Chamber. Ironically, the
means by which the international community mitigated the adverse consequences
of the expulsions was to maintain engagement with Khartoum through ministers
directly answerable to Bashir, something that may have comported with the letter
of the arrest warrant but certainly not its broader meaning. While this explains
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why some of the worst-case scenarios projected by ICC critics did not materialize,
it also demonstrates the weakness of anti-impunity norms in driving state behav-
ior and the risks of prosecutorial strategies that move too far ahead of the political
consensus.
Another set of “peace versus justice” challenges emerged from the ICC’s inves-

tigations of rebel movements in those states that have voluntarily referred situ-
ations on their own territories to the court. As of , Moreno-Ocampo has
accepted self-referrals from three countries: Uganda, the Democratic Republic
of Congo, and the Central African Republic. While this practice is attractive to
the prosecutor from the vantage point of securing state cooperation, it poses
two ethical dilemmas for the court. First, the ICC risks being co-opted by less
than fully democratic governments as a means of stigmatizing their enemies with-
out improving their own human rights and accountability practices. Second, since
these investigations are taking place during active hostilities, there is a risk that the
court’s “no impunity” mandate will complicate peace negotiations and bias the
conflict resolution process toward military solutions. As a result, the OTP should
consult broadly with mediators, humanitarian organizations, and local stake-
holders in order to craft a legal strategy that does not foreclose negotiated settle-
ments or undermine human security.
Both of these issues were sources of controversy in the ICC’s case against Joseph

Kony and the top commanders for the Lord’s Resistance Army (LRA)—a rebel
group that has forcibly recruited over , children in a campaign of terror,
directed primarily against the Acholi people in northern Uganda, whom they
claim to represent. The ICC’s involvement was opposed from the start by the
most prominent Acholi civil society groups because they feared it would foreclose
the possibility of a negotiated end to the war. They prioritized peace over prosecu-
tion because they viewed the continuation of the war—which led to large-scale
internal displacement—as the principal source of their human security problem.
Moreover, they blamed the Museveni government, which referred the case to
the court, as bearing significant responsibility for their victimization given that
as part of its counterinsurgency campaign against the LRA, the Uganda
People’s Defence Force (UPDF) forcibly relocated most of the northern popu-
lation into camps that lacked adequate security, food, or medicine, and where
the UPDF often subjected them to torture, extrajudicial killings, rape, and extor-
tion. Because Moreno-Ocampo announced his decision to accept the case in a
joint statement with Museveni, and because he has not initiated a case against
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the UPDF, the ICC is widely perceived within northern Uganda—fairly or not—as
an instrument of state policy.

The prosecutor initially responded to these civil society objections by meeting
with representatives of Acholi community groups both opposed to and suppor-
tive of prosecution, and by establishing an outreach program in northern
Uganda. He nonetheless applied for and obtained arrest warrants within a few
months of those meetings. And when, during the subsequent peace nego-
tiations between the Ugandan government and the LRA, Kony insisted on the
withdrawal of the arrest warrants as a condition for laying down his arms, the
prosecutor contended that the warrants were not negotiable and analogized
the call for their removal as the equivalent of giving in to blackmail. After
Kony refused to show up to finalize a peace agreement (ostensibly over the
lack of clarity about accountability measures), Moreno-Ocampo contended
that negotiating with Kony reinforced his impunity by providing him a respite
during which he could rebuild his forces. From the OTP’s perspective, this
demonstrated how divisions among the ICC, local actors, and international
mediators and humanitarians undermined the unity of purpose necessary for
an effective responsibility to enforce.

A strong case could be made that the prospects for a negotiated solution were
low because Kony is what is referred to in the conflict resolution literature as a
“total spoiler”—one who would never agree to disarm and had used the peace
process to regroup and return to violence. If that was the case, however, the
alternative was not as simple as Moreno-Ocampo’s call for “doing more to arrest
Kony,” because if he is arrested, we “will have peace tomorrow.” It should be
frankly acknowledged that this implies military action, not police work. Yet
given the failure of earlier UPDF campaigns against the LRA and their conse-
quences in terms of increased bloodshed and dislocation, there is a need to
address the question of why the outcome of a new military effort would be
different, particularly since the negotiations had been accompanied by a
cease-fire that dramatically improved the human security situation in the
north. As a result, the reservations about prosecution expressed by local stake-
holders should not be viewed simply as weakening the operational pillar of
justice. Instead, they should be seen as representing important values that
could be put at risk by prosecution and that should be engaged as part of the
prosecutor’s decision-making process before deciding to move forward with a
formal investigation.
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Conclusion

In Just and Unjust Wars, Michael Walzer captures the ethic of legalist justice by
citing an article by a legal scholar who argues that the subject of war crimes
can be understood with “tolerable clarity and brevity” since law is “a matter of
definite rules, well-known procedures, and authoritative judges.” Moral reasoning,
by contrast, is viewed as little more than “endless talk” in which no one’s position
has any more authority than any other. One hears echoes of Walzer’s legal scho-
lar in Moreno-Ocampo’s response to some of the criticisms of his decisions: “The
issue is no longer whether we agree or disagree with the pursuit of justice in moral
or practical terms; we must follow the law.”

There are two problems with this vision of law trumping moral and political
argument. First, it overestimates the power of international criminal law, exag-
gerating its capacity for deliverance in the absence of politics. Second, it pro-
motes a discourse that seeks to delegitimize those who express moral or
practical reservations about the application of international criminal law to
specific conflicts. Some of those objections do come from rights-abusive states
seeking to maintain repressive privilege and third parties who want to preserve
political and economic ties with them. Others, however, reflect genuine tensions
between criminal justice and other values relevant to ending or ameliorating the
kind of violence that the court is tasked to prosecute. In addressing these con-
cerns, the prosecutor should not frame the issue as a binary choice between legal
purity and the infiltration of politics. Rather, there should be a negotiation
between law and politics in which the prosecutor consults widely with a
broad range of local and international actors to craft a strategy that comports
with conflict resolution and humanitarian activities. Doing so would not
make the prosecutor a political actor who takes instructions from others.
While the court should maintain its judicial independence, it should also
acknowledge its interdependence with other actors, and work in coordination
with rather than above other efforts at conflict resolution. Perhaps that acknowl-
edgment should take place outside of public view in order to maintain the moral
authority of the court, as Michael Struett’s contribution to this roundtable
suggests. Nonetheless, there is a need for the ICC to engage in a genuine dialo-
gue between many actors—a three-dimensional discourse that addresses not
only the law but also the political and moral consequences of its enforcement,
rather than dismissing such debates as endless and unprincipled talk.
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