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Book a flight on British Airways and the airline will calculate the carbon emissions of your
journey. Pick up a chicken for dinner, and its label will tell you the amount of living space
that the bird enjoyed before it landed in your supermarket. But buy a T-shirt at many high
street retailers, and you will learn nothing about the person who produced it. We now know
more about the living conditions of the animals that we eat than the humans who clothe us.!

ongovernmental organizations (NGOs) involved in rule making on
labor rights are as varied as the companies they seek to influence. Many
of these NGOs consist of little more than a handful of staff cramped
in a small office in New York or London, armed with an Internet connection, a
list of contacts in developing countries, and a limited budget. Others have bigger
budgets, more staff, wider networks of contacts, and greater public renown. Some
focus only on the labor rights practices of a single corporation, while others
seek to engage companies across a whole industry sector, country, or region.
Regardless of their differences, NGOs involved in rule making on labor rights
share a willingness to work astride a series of divides: the divide separating the for-
profit and not-for-profit sectors; separating governmental and nongovernmental
entities; and separating the production of goods with “public” characteristics (such
as environmental protection or public health) from the production of private goods
(such as consumer durables).
Labor rights NGOs straddle these numerous divides because the problems they

seek to address are intrinsically multidimensional, and because they have multiple
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interests. For example, the problem of child labor requires expert auditing both
to identify underage workers on-site in a factory and to ferret out irregularities
in company records that mask underage hiring. Addressing child labor in the
workplace also requires practical knowledge of social services so that children
removed from factories can be connected with appropriate sources of support.
No one NGO can accomplish everything—so there is a natural division of labor
among groups with different types of skills and with interests in different aspects
of complex problems, such as child labor. Labor rights NGOs thus craft their
missions and their organizational structures distinctly. Some groups leave the
NGO sector entirely, forgoing the traditional 501(c)(3) nonprofit tax status under
U.S. law in order to be able to gain revenue from the promotion of strategies to
enhance corporate responsibility.> Others have hybrid forms of organizing that
defy traditional categorization, such as labor unions involved in “social movement
unionism”—a form of grassroots organizing involving dues-paying members
alongside community residents’>—or the creation of “worker centers,” which
function as nodes of organizing and as providers of community services.*

One common trend among labor rights advocacy organizations is the emergence
of public-private partnerships (PPPs), defined here as relationships that groups
in the nongovernmental/nonprofit sector establish with groups in the private,
for-profit sector in the interest of promoting labor rights.” Most such relationships
are collegial, although some evolve only after pitched confrontation. This article
argues that labor rights PPPs are a growing phenomenon in corporate governance,
and explains the contemporary context in which labor rights PPPs have arisen,
explores the domains in which they are prevalent, and analyzes several of the
governance challenges typical of rule-making arrangements of this type. It further
argues that while they are a limited tool that can, at times, be used instrumentally
by business for reputational reasons, and while in many cases PPPs ultimately fail
to transform fundamentally the system of production they seek to redress, they

nevertheless are a dynamic new form of rule making that merits close attention.

THE CONTEMPORARY CONTEXT

One of the overarching features of contemporary labor rights regulation is its het-
erogeneity. Labor rights are officially regulated at varying levels: national, regional,
and international. There is a wide range of national regulations covering multiple

aspects of workers’ rights and labor standards (for example, wages, working hours,
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health and safety, freedom of association, and collective bargaining). But national
regulations differ significantly by country in terms of scope and content, and they
can vary within countries by geographic subregion or industry sector.

Regional mechanisms exist for regulating labor rights as well. One example
is the North American Agreement on Labor Cooperation (NAALC), colloquially
referred to as the “labor side accord” to the North American Free Trade Agreement.
The European Economic Community’s Charter of Fundamental Social Rights
(the European “Social Charter”) is another. But not all regions of the world
have such agreements. At the international level, the mandate of the World
Trade Organization (WTO) does not allow for the explicit integration of labor
rights within global trade rules, and the global labor standards promulgated by
the International Labour Organization (ILO) are difficult to enforce owing to
significant limits on the organization’s sanctioning power.°

As a consequence not only of the heterogeneity of “official” (that is, state-
led) mechanisms but also of concerns over their effectiveness, there has been an
increasing trend over the past decade toward “voluntary” enforcement of labor
standards through public-private partnerships.” Many voluntary initiatives are
sector-specific. Two prime examples include the Fair Labor Association (FLA) and
the Workers Rights Consortium (WRC), both of which monitor labor rights in
collegiate apparel manufacturing.® A third example involves soccer ball production
standards aimed at eliminating the use of child labor in that sector, developed
by the International Football Association.” Other voluntary initiatives center
around more broadly based management-systems audit approaches, such as those
pioneered by the International Standards Organization (ISO) through its ISO
9000 quality standard and ISO 14000 environmental standard, as well as the more
recent SA8000 human rights auditing standard developed by Social Accountability
International.'®

In part, the trend toward voluntary standards stems from a concern on the
part of corporations that bottom-line profits can be harmed by public relations
scandals related to labor rights problems, particularly as it is now common for
the media to report on abuses in factories around the world, thus changing the
perceptions of consumers, who heretofore would have remained unaware of such
situations. Private corporations have been increasingly willing to enter into PPPs
focused on monitoring labor rights because they wager that the risk of not doing

so outweighs the cost.”
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But why do NGOs engage in PPPs? In part, they do so because of what the
literature has long recognized as the principled interest that the staff and supporters
of NGOs have in creating a “better world” through often incremental efforts.”
Labor rights PPPs often involve people on the NGO side who seek to achieve their
victories one step at a time—factory by factory, firm by firm, sector by sector,
country by country. They are motivated by the urgency of stopping ongoing human
rights abuses and are willing to leverage corporate sensitivity to reputational risk.
Paradoxically, however, while they partner with business, they are engaged in a
struggle against what could be considered a natural product of contemporary
capitalism—namely, the “race to the bottom” in labor standards as capital seeks
out cheaper labor in a highly internationalized global marketplace.” It could thus
be argued that the NGOs involved in labor rights PPPs are working around the
margins without attacking the root causes of abuse. Nevertheless, their strategy of
engagement with the private sector creates a wedge that they can employ to widen
the nature of their demands for reform over time.

Equally paradoxically, it could be argued that the relationships among groups
involved in labor rights PPPs reflect the broader inequalities of the global economic
system: for the most part, it is the manufacturers or retailers based in industrialized
countries that negotiate the codes governing how production takes place in
sites within developing countries. Because the lead NGOs involved in brokering
PPPs are disproportionately based in industrialized countries, in most cases the
workers themselves are not centrally involved in these discussions, unless they are
represented by unions. Yet unions are not the drivers in many PPPs.'* In part, the
lack of union participation in PPPs is a function of the sharp decline in overall rates
of unionization worldwide over the last half century. Further, China’s emergence
as the dominant player in global manufacturing and its continued prohibition on
independent labor union organizing has meant that NGOs have been forced to
work directly with corporations on monitoring labor rights in that country, instead
of through unions—a practice that has carried over to other country contexts.”

The cynic could thus dismiss the NGOs involved in such collaborative monitor-
ing ventures with corporations as either naive or complicit in the very problems
they are ostensibly seeking to solve. However, instead of demanding that corpora-
tions shutter their doors, groups involved in labor-rights-monitoring PPPs seek to
transform the nature of business practice by invoking a claim that William DeMars
and Dennis Dijkzeul identify as integral to NGO activism, namely, “the claim of

circumscribed causality—that the NGO’s operations or presence will have no side
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effects on the target country’s politics or society.”® For the NGOs involved in
labor rights PPPs, the claim of circumscribed causality typically does not entail
promising no side effects at all; rather, it means pushing for improved labor
standards without threatening the profit-making raison d’étre of the company
itself.

For example, NGOs involved in monitoring the production of garments embel-
lished with college and university logos recognize that this slice of the apparel
sector represents but a small fraction (roughly 2—3 percent) of global apparel
production.”” Thus, these NGOs realize they have limited leverage over the system-
wide imbalances inherent in the current global trade regime that generate the
pressure for low wages and low working standards in the apparel sector. However,
they also know that logo-bearing apparel has cachet both for the person wearing
the garment and for the manufacturer who can tap into this market niche. So labor
rights NGOs that monitor the production of collegiate apparel have made social
responsibility part of the “cost” of doing business in this sector, by establishing
the Workers Rights Consortium (WRC) and the Fair Labor Association (FLA) to
monitor production standards.

PPPs such as these are by no means a panacea for labor rights enforcement.
Even the parties involved in contemporary voluntary monitoring arrangements
recognize that the inherently imperfect nature of monitoring itself means there
is a perennial risk of missing key infractions—and, consequently, the risk of
consumer backlash. Others caution against the unintended consequences of blunt
instruments, such as country-specific boycotts, which can ensue once monitoring
data becomes public and may end up causing greater harm to the workers whose
rights they were seeking to protect.'® Still others caution against a “lowest-common-
denominator” effect of setting labor rights standards when a large number of actors
within a given economic sector are involved—a classic collective action problem."
In the case of collegiate apparel, for example, the creation of more than one
monitoring organization (the FLA and WRC) stemmed from early disagreements
over how best to define core standards and how to monitor them most effectively.
A key sticking point was how amply to define provisions related to unionization.
Some players involved in early negotiations in this sector worried that the bar
would be set too low and thus pushed for the creation of a separate monitoring
organization (the WRC) in which labor unions would be strongly represented.

In addition, PPPs are often the target of criticism from developing coun-

try—based activists and scholars, who argue that labor standards impose an undue
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burden on poor countries.*® They note that Britain, the United States, and other
advanced industrial countries developed two centuries ago during the Industrial
Revolution without labor standards; why then should developing countries be
handicapped by such standards today? Developing country governments argue
that calls for labor rights standards in international trade agreements are just
another form of protectionism. Moreover, they charge that wealthy countries
emphasize labor standards while refusing to address not only the persistence of
structural barriers to trade (for example, U.S. and European trade subsidies to
agriculture, steel, and other strategically important sectors) but also the lopsided
nature of current institutional frameworks—particularly the WTO, but often PPPs
as well—which favor the interests of industrialized country—based actors.

Developing states also argue that calls for labor standards ignore the structural
changes in key industries brought about by late—twentieth-century technological
advances, such as the advent of bar-code inventory, real-time communications
and financial technologies, and containerized shipping. All of these factors increase
competitive pressures within low-wage manufacturing industries, which can prac-
tically move their facilities overnight if manufacturers find it “uncompetitive” to
work in a particular country—that is, if workers or governments demand too
much of them in terms of labor or environmental standards. In addition, they
note that calls for labor rights ignore the nature of the contemporary global trade
in cheaply produced goods, which undergirds Northern consumer spending.*
Consumers’ constant hunt for bargains comes at a human cost. Until consumers
in the North are willing to pay what labor is worth, the argument runs, exploita-
tion will continue. (It should be noted, however, that this argument glosses over
the weakness of existing national legislation on labor rights and corresponding
governmental monitoring systems, which are often stretched to the breaking point
in terms of human resources and capacity, and are prone to corruption.)

A central critique of voluntary labor rights monitoring is that it has led to a
surfeit of rules, which ultimately confuse more than enlighten at the factory level.
Factories based in developing countries often act as suppliers of goods produced
for export under contract with European, American, and other manufacturers and
retailers. Each manufacturer or retailer, in turn, may have its own corporate code
of conduct. For developing country suppliers, adherence to a manufacturer or
retailer’s code of conduct is a condition of doing business. Suppliers often juggle
multiple contracts with multiple manufacturers, and thus must adhere to multiple

codes, regardless of potential conflicts among the actual requirements of the codes.
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For example, corporate codes of conduct differ widely on how “child labor™ is
defined, and there are varying child-labor benchmarks in international law.>* The
ILO Convention 138 on Minimum Age stipulates three different possible minimum
ages—twelve, fourteen, and fifteen years—which a ratifying country can choose
from to set national law, based on the country’s own level of development.
Particular types of work, in turn, are entirely prohibited under ILO Convention 182
on Worst Forms of Child Labour (that s, child slavery, illicit work, prostitution/sale
of children, and hazardous work).

Corporate codes thus include a confusing array of benchmarks. They can
prohibit work at various ages and/or they can prohibit different forms of work.
Presented with complex and conflicting regulations, the factory manager in
Bangladesh or Honduras or China will often become confused. The manager will
post the codes received from manufacturers and retailers on the factory wall, but
they are frequently printed in English and often include little to no clear language
on how workers can report violations. In the end, this diminishes a company’s
willingness to do anything more than observe the minimum floor, at best.3 At
worst, the proliferation of standards increases the incentive for local factories to
shirk by rigging monitoring, coaching employees to lie about their ages, or to hide
when manufacturers’ representatives make factory visits to assess compliance with
a code of conduct.

At a theoretical level, the risk of conflicting labor standards is integrally related
to the broader challenges of managing key aspects of international governance
through PPPs that Marco Schaferhoff, Sabine Campe, and Christopher Kaan have
discussed at length. They warn against the risk of fragmentation and lack of
coordination among “a multitude of state and nonstate actors” involved in rule
making through PPPs, which can “distort (inter-)state policies.”** Enforcement of
child labor standards offers a case in point. The proliferation of codes of conduct
can lead to nonenforcement not only of voluntary standards (that is, the codes
themselves) but also of national labor laws already on the books, if it creates a
generalized climate of “shirking” on the part of corporations. PPPs are “intended
to supplement rather than replace traditional intergovernmental organizations,” as
Schaferhoft, Campe, and Kaan argue.” But the push toward voluntary enforcement
of codes by labor rights PPPs has often come at the expense of clarity of baseline
standards, and at the expense of attention to formal international standards-setting
and implementation bodies, such as the ILO’s International Programme on the

Elimination of Child Labour (IPEC). This program was created explicitly to
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foster coordination among states and a range of social partners—business, labor,
employers associations, NGOs, and others. IPEC is currently the ILO’s largest
single operational program, working in 88 countries to provide not only technical
support in the monitoring and design of projects but also assistance to children
removed from abusive workplaces as well as to their families.?® PPPs that ignore
IPEC compromise their effectiveness in working toward a solution to the problem
of child labor.

Despite these caveats, the PPPs involved in labor rights monitoring are here
to stay. The number of NGOs involved in PPPs in the areas of monitoring,
information sharing, and direct advocacy is growing, and data show that an
increasing number of U.S.-based business schools are incorporating the topic of
corporate social responsibility into undergraduate and graduate curricula. Indeed,
there are already detailed surveys of the rich empirical universe of PPPs in the area

of labor rights and corporate social responsibility more generally.>”

DomAains or PPPs

A typology of the three distinct domains in which labor rights PPPs are found
and an analysis of their related governance challenges can highlight some of the
promises and limits of public-private partnerships. Two of the domains entail
relatively collegial interaction between NGOs and business, whereas the third
often involves sharp confrontation between the parties. Notably, conflict in the
third domain can lead to the forging of working relationships, but this is by no
means a given.

The overarching characteristics of the three domains are as follows:

e The first domain involves direct rule making and enforcement through
voluntary monitoring initiatives aimed at enhancing compliance with
worker rights and labor standards.

e The second domain involves indirect influence on rule making through the
creation of information on corporate compliance with related standards.

e The third domain involves indirect influence on compliance through

protest and other forms of action involving confrontation with companies.

The first domain involves NGOs working directly with corporations in drafting
a list of acceptable and unacceptable forms of conduct, which may take the form of

a company-specific code of conduct, a sector-wide code or industry standard, or an
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auditing standard. The baselines for different types of action specified within such
codes or standards may vary, but certain tendencies are clear. Typically, companies
agree to default to the national law of the countries in which they do business or to
international labor standards, “whichever is higher.” ILO conventions offer a set
of internationally negotiated thresholds for conduct, as do major UN conventions,
such as the UN Convention on the Rights of the Child, the International Covenant
on Economic, Social and Cultural Rights, and the International Covenant on Civil
and Political Rights.?® Corporate codes of conduct often refer to these documents
as justifying the specific benchmarks included in the codes.*

The very fact that companies willingly evoke UN treaty language in their codes
could be an indication of the belief that the standards will ultimately have little
“bite.” Indeed, there is a vast literature that demonstrates empirically the lack
of state enforcement of UN treaties,? so there is no reason to expect that cor-
porations would behave differently. This opens up the possibility that the NGOs
involved in brokering such arrangements are simply being used in the interest of
enhancing corporate image. As DeMars and Dijkzeul point out: “It is important
for scholars to recognize that powerful actors seek to instrumentalize international
organizations in several contradictory ways: as agents to accomplish an explicit
goal; or as impotent sham agents to create the illusion of effective action; or
for some extraneous purpose apart from either success or failure in its explicit
goal.”3!

Yet the nongovernmental organizations involved in PPPs willingly act in a
mediating role, engaging companies in the process of developing voluntary rules
that often echo international law, regardless of the level of credibility of the latter.
Their rationale for doing so is that in the absence of formal laws at the national
level (or because of inadequate enforcement thereof), an imperfect voluntary
monitoring standard may be better than the status quo. In negotiating codes and
standards through PPPs, they are mindful of the gulf between what different parties
at the table consider the minimum acceptable standards. Thus, their strategy is
often to broker a series of relative optimums—forging consensus piecemeal,
essentially integrating key aspects of each of the negotiating parties’ preferred
solutions. NGOs thus “learn complex scripts to keep their partners in the game by
not totally discouraging partners’ hopes for attaining latent agendas.”3*

The NGOs involved in crafting and monitoring labor rights through PPPs
thus walk a fine line between principle and pragmatism. They are willing to

partner with corporations in the interest of controlling the gravest of human
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rights abuses, such as forced disappearances, forced labor, and extrajudicial
killings—all of which are violations of clearly defined non-derogable human
rights.?® Examples of PPPs developed to address violations of this type include
the Kimberley Process Certification Scheme for diamond production, and the
Extractive Industries Transparency Initiative, involving companies in the oil, gas,
and mining industries.** NGOs are also willing to engage in PPPs even when
the human rights benchmarks at stake are less clearly defined— precisely because
they want a role in specifying acceptable terms of conduct. For example, the
issue of “living wage” is fiercely debated among NGOs and businesses, with little
agreement on how to set comparable baselines for wages across countries at varying
levels of development. Yet NGOs involved in PPPs continue to raise the subject in
negotiations of individual corporate codes and industry standards.

The second domain involves the efforts of NGOs to influence corporate conduct
indirectly, by making data on labor rights performance readily available to the
general public, and to members of the investment community in particular. The
advent of “socially responsible investing” over the past three decades has led
to a growth industry among NGOs involved in producing data on corporate
performance in a wide range of areas, including labor rights.?> NGOs may release
data in a variety of forms, including detailed corporate case studies, ordinal
performance rankings against standardized benchmarks, and indexed corporate
performance.

The power of NGOs in this domain is rooted in the quality of the information
they produce (or relay) about corporate conduct. They risk compromising their
ability to influence corporate conduct if the quality of their information is suspect.
A central challenge for NGOs involved in this second domain is to maintain a level
of objectivity regarding the data they elicit from companies in order for them to
preserve the credibility and validity of their assessments. Creating a transparent
and robust assessment methodology is one step; carefully controlling the release
of corporate performance assessments is another; targeting the information to
maximally influence corporate practice is yet another challenge.

There is a range of rubrics for evaluating corporate performance in relation
to particular substantive norms on labor rights. The assessment of corporate
performance in this area, in turn, is central to determining an overall level of
“corporate accountability.” In some instances, corporations report on their social
and environmental compliance with various standards by producing corporate

accountability reporting of their own. In other instances, NGOs ferret out data
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and produce independent reports on corporate practice. In still other cases,
corporations contract with third-party auditors, which assess company practices
and produce independent, publicly available reports.

There are numerous indicators associated with corporate accountability. Some
indicators are produced for public consumption; others are produced by for-profit
or quasi-private entities (such as money management firms or consulting groups)
and are available only for purchase.?® Examples of nongovernmental organizations
that produce publicly available data include the Global Reporting Initiative and
the Business & Human Rights Resource Centre,” both of which are involved in
assessing various aspects of corporate accountability—the former by developing
standardized performance indices across a wide range of categories (including
but not restricted to labor rights), the latter by compiling news and information
on violations as well as examples of corporate best practices on environmental
management and human rights.

The third domain involves NGOs that seek to influence corporate conduct
through protest and other forms of indirect action. This is by far the most radical
form of NGO engagement with rule making. In contrast to NGOs in the other two
domains, NGOs in this domain aggressively seek to force a change in corporate
conduct. They call attention to the problems generated when corporations fail
to uphold either national law or voluntary standards governing labor rights, and
then use the infractions as leverage in negotiating higher labor standard-setting.
NGOs in this domain function less as collaborative partners than as members
of a “fire brigade.”® They are the radical flank that increases the leverage of
NGOs negotiating rules in the first domain, and that enhances the likelihood of
corporations releasing information to ratings groups in the second domain.

Far from making claims of “circumscribed causality,” NGOs in the third domain
challenge both the profit-making imperative of business and the proprietary nature
of corporate information. They tend to straddle the North-South divide more
easily than their counterparts in the other two domains, because they embrace
a wider critique of contemporary forms of capitalism. The International Labor
Rights Forum, the National Labor Committee, and United Students Against
Sweatshops are all examples of “fire brigade” types of NGOs based in the United
States. Examples from other regions include the Netherlands-based Clean Clothes
Campaign—a network of over 250 affiliated NGOs worldwide that spurs consumer

activism on labor rights issues—and the Third World Network, a Malaysia-based
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policy advocacy organization with a long history of activism on multinational
corporate conduct.?

Another form of NGO activity typical of this domain is shareholder activism,
a process through which NGOs mobilize institutions with large holdings of
corporate stock to pressure corporations for reforms of key business practices.*°
The annual shareholders meeting is thus the arena for such struggle: NGOs work
well in advance to influence the content of the proxy voting process. They may
also stage the involvement of representatives of institutions that hold considerable
blocks of a company’s stock in their pension and/or investment funds, such
as religious denominations, unions, or universities. Or they may invite people
adversely affected by a corporation’s practices to be present during such meetings.

The U.S.-based Interfaith Center for Corporate Responsibility has been involved
in shareholder activism for four decades, and is credited with influencing cor-
porate policy shifts on issues as wide-ranging as divestiture from South Africa
during apartheid and the adoption of standards for infant formula marketing in
the developing world.#' Shareholder activism has also been instrumental to the
unionization of manufacturing plants in challenging contexts, such as along the
U.S.-Mexico border.#* For example, institutional investors and religious organi-
zations, such as the American Friends Service Committee, have partnered with
Mexican grassroots organizations (for example, the Comité Fronterizo de Obr-
eras) to bring the voices of workers into shareholder meetings, where they have
advocated for independent unionization of an Alcoa factory in the Mexican state of
Coahuila.®

This account of three separate domains of labor rights advocacy admittedly
builds a stylized typology. There are undoubtedly groups that have moved from one
domain to the other over the course of their institutional lifetimes. For example, the
Council on Economic Priorities (CEP) was founded in 1969 as a 501(c)(3) nonprofit
organization with the mission of rating the corporate responsibility of the Fortune
500 (the largest publicly traded companies in the United States), along with selected
companies that are not publicly traded. CEP produced Shopping for a Better
World, its hallmark guide, which cross-referenced retail brands with their parent
companies and offered consumers a report card on individual corporate practices.
The goal was to encourage responsible shopping by consumers empowered through
enhanced access to information—a classic example of an NGO involved in the

second domain.
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Over time, however, CEP began to grapple with the need to assess how
U.S. companies were managing their supply chains—that is, the contracting of
production through suppliers in far-flung locales across the developing world.
Though CEP integrated information on codes of conduct into its ratings criteria
in the late 1990s, its founders opted to influence corporate conduct by moving
out of the second domain and into the first: they created a standard for use in
auditing human rights practices in actual factories. A separate nonprofit entity,
Social Accountability International, was thus created in 1997, which developed
the SA8o00 standard for assessing human rights in the workplace. Eventually, the
original CEP shuttered its doors, shifting several of its key information-generating
projects to other NGOs. 4

As this vignette demonstrates, the three domains are illustrative of the range of
activities NGOs can undertake to promote and protect labor rights through PPPs.
NGOs can opt to participate in PPPs focused on direct rule making and standards
enforcement, or they can seek to influence corporate activity indirectly through
the creation of information on corporate compliance with related standards.
They can also opt for protest and other forms of action involving confrontation
with companies, or for some combination of activity across the three domains
as the NGO itself evolves over time. The decision to operate in one domain or
another depends on the NGO’s mission, political orientation, skills, and strategic
opportunities. What is far more complex is gauging whether PPPs in any of these
domains ultimately effect change in the nature of the global economic relationships

that give rise to labor rights violations.

THE CHALLENGES OF GOVERNANCE

In a very general sense, NGOs—regardless of whether they focus on labor rights
or not—face the perennial challenge of negotiating power. They do so among
their own staff members and vis-a-vis counterpart organizations within the NGO
sector.® NGOs also negotiate the distribution of resources they control as well
as the agenda-setting power vis-a-vis the local populations on whose behalf they
advocate or which they serve directly. In addition, NGOs negotiate with the
governments, businesses, or other social forces they target in pursuit of their
goals. NGOs operate in a realm in which norms are their principal currency. For

those nongovernmental groups involved in PPPs on labor rights, the appeal to
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norms is central to their efforts to constrain corporate action through rule making,
information generation, or protest.

But the paradox of labor rights PPPs is that corporations are not directly bound
by the human rights norms so routinely invoked in the context of rule making on
labor rights. Instead, they are indirectly bound: states are the parties to human rights
treaties, not corporations. States sign and ratify treaties, and in so doing commit
themselves to respect, protect, and fulfill the rights included therein. Corporations
are bound principally by national regulations in the countries in which they are
chartered and in which they carry out their business activities. States create and
enforce those regulations in the interest of protecting human rights—that is, in
the interest of ensuring that nonstate actors (such as corporations) do not violate
rights. States also create an enabling environment for the fulfillment of rights by
setting tax policies that directly affect how businesses operate.*

But states can and often do trade away rights in the interest of encouraging
economic growth. States routinely fail to adequately enforce labor rights regulation,
either because of lack of capacity or of political will. They often set tax policies that
benefit corporations at the expense of workers. Yet the NGOs involved in PPPs
disproportionately focus their efforts on pressuring companies—not states—for
reform.# In doing so, they direct their energies toward remedies for harm without
addressing the root causes of labor rights violations: the economic and political
structures that shape the governance of labor rights more broadly.

NGOs involved in the first domain of labor rights PPPs illustrate this dilemma
of “constrained governance” most clearly. These NGOs typically help forge
the voluntary standards that govern labor rights, but generally not the formal
legal rules—Ilaws. For NGOs that directly negotiate or monitor voluntary labor
standards (such as corporate codes of conduct), the risk of setting the bar too low is
ever present precisely because NGOs are not “inside” a corporation and thus suffer
from information shortfalls regarding the true scope of what the corporation could
concede in terms of wages, hours, benefits, and so forth. NGOs in the first domain
of labor rights PPPs have limited ability to sanction corporate conduct: violations
of voluntary standards may generate NGO criticism, but it does not come at the
expense of corporate profits. And, as mentioned earlier, corporations maintain
the power of exit, simply moving production from one location to another if
NGOs or local governments demand too much of them in terms of labor rights

compliance.*® Hence, NGOs involved in direct negotiations over worker rights
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and labor standards may be forced to make concessions on benchmarks in the
interest of maintaining production in a given locale, region, or sector.

Nongovernmental groups involved in the second domain face other challenges.
Those involved in generating information on corporate conduct—whether for
the socially responsible investment community or for consumers more gener-
ally—cannot entirely control the final use of the data they produce. For example,
investors might choose to dump the stock of a company charged with using child
labor, even though the NGOs that produced the rating may deem it better for the
children involved if the company stays and works out a program of reform and
remediation. Such investor pressure may result in a company’s decision to “cut
and run,” such that the unintended consequence of an NGO’s actions may be to
worsen the livelihood prospects of workers in the affected communities.*® Again,
the threat of corporate exit looms large.

Those NGOs involved in “fire brigade” activities in the third domain risk yet
another challenge: that of being dismissed by their targets as simply too extreme
to be taken seriously. This is not surprising, because these are the groups that
most forcefully challenge the structural underpinnings of labor rights abuse. Their
willingness to speak truth to power is why they opt for action in the third domain,
on the radical flank of the PPP spectrum. Their outsider status is simultaneously
their principal tool and their greatest limitation: they create the pressure that makes
possible negotiation over rules in the first domain and information generation in
the second one, but they often do so at great cost institutionally. They may face
threats of lawsuits for libel by corporations they “name and shame”; their members
and supporters may risk arrest for unauthorized protests on private property, such
as in front of factories or corporate headquarters; or their staff may risk arrest for
trespassing in their efforts to gather data on behind-the-scenes factory practices.
NGOs in this third domain must grapple constantly with the question of whether
the risks they take are commensurate with the costs when achieving their goals is

such a long-term prospect.

CONCLUSION

At first glance, the prospects for labor rights PPPs may seem gloomy. The
constraints on NGOs operating in all three domains are significant. The impact of
their efforts to improve labor rights is weakened by the very nature of the human

rights norms they invoke to justify their cause. Those norms bind states—not
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companies—to respect, protect, and fulfill labor rights. Thus, NGOs must work
indirectly to influence corporate conduct, often through voluntary standard setting.
While NGOs may exercise influence in this manner, corporations can and often
do choose to close up shop (or to drive abuses underground) when the costs of
compliance are too high. Many of the NGOs involved in labor rights advocacy
are so busy with their ongoing activities or face such uphill battles in influencing
lawmakers directly that they have yet to make the shift toward greater engagement
with the states that set and implement the formal rules of the national, regional,
and international labor rights and trade regimes. Consequently, their influence
over structural conditions that give rise to abuse in the first place remains limited.

Yet labor rights activists are among the most determined people in the non-
governmental sector. The challenges created by proliferating standards are not lost
on them, nor are the challenges created by the threat of corporate exit from a given
country, or by the risks to NGO staff and the workers who report abuses, attempt
to unionize, or engage in protest. Nor are they unaware of the hierarchies that
persist among groups engaged in advocacy themselves.

Despite all of these challenges, these NGOs take on corporate targets thousands
of times their size, and through their efforts at rule making, information sharing,
and protest they force the world to “see” the people who make the products and
deliver the services—often under poor conditions—that we consume on a daily
basis. The success of labor rights PPPs rests, in large part, on making visible these
largely “invisible” people. Casting light on abuse is central to shifting the terms of
debate over how and under what conditions globalized trade and commerce will
continue to unfold. Labor rights PPPs thus continue to prick the consciences of
business leaders and to shame the comfortable into action by insisting that decent
working conditions become part of the price of doing business in the twenty-first

century.
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