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INTRODUCTION

ith its 2003 “Referral of the Situation Concerning the Lord’s Resist-

ance Army” to the International Criminal Court (ICC), the Ugan-

dan government launched a legal process that, it claimed, would
bring peace and justice to war-torn northern Uganda. The ICC prosecutor offi-
cially opened an investigation in response to the referral in July 2004, and in Oc-
tober 2005 the ICC unsealed arrest warrants, its historic first warrants in its
historic first case, charging five of the top commanders of the rebel Lord’s Resist-
ance Army (LRA) with war crimes and crimes against humanity." For two deca-
des, Uganda north of the Nile has been ravaged by a brutal civil war between the
LRA and the Ugandan government, so any possibility of productive change is to
be warmly welcomed. The sanguine predictions proffered by the Ugandan gov-
ernment and by the ICC’s supporters, however, are called into question by
doubts about the court’s ability to achieve peace or justice in Uganda, doubts
stemming from the specific way the ICC has pursued the Ugandan case, and be-
cause of more inherent problems with the ICC as a legal institution.

This article analyzes the political effects and the consequences for peace and
justice of the ICC’s intervention into northern Uganda, drawing from this analy-
sis disturbing implications about ICC interventions generally. In order to better
comprehend the nature of those consequences, I have divided them into two cat-
egories: first, those resulting from the political instrumentalization of the ICC by
the Ugandan government; and second, those resulting from the discourse and
practice of the ICC as a body purporting to enforce international law.

Following section one, which provides a brief background to the conflict,
section two examines the ICC’s political instrumentalization. First, I argue that
the Ugandan government cynically referred the ongoing conflict to the ICC,

expecting to restrict the ICC’s prosecution to the rebels in order to obtain
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international support for its militarization and to entrench, not resolve, the war.
Second, I argue that the ICC, in accepting the referral and prosecuting only
the LRA, in effect chose to pursue a politically pragmatic case, despite that doing
so contravened its own mandate and the interests of peace, justice, and the
rule of law. Thus, the ICC has allowed itself to be politically instrumentalized
by the Ugandan government to the detriment of its own legitimacy.

Section three considers the political effects of the ICC intervention that stem
not from the ICC’s politicization but from the discourse and practice of the ICC
as an agent of global law enforcement. It reveals the deleterious effects that ICC
intervention can have on the capacity for autonomous political organization
and action among the civilian victims of violence, arguing that ICC intervention
tends to lead to a depoliticization of those victims by promoting among them a
political dependency mediated by international law. This depoliticization hinders
the realization of justice for those subject to violence. Section four, the con-
clusion, asks if and how the negative consequences of the ICC’s involvement in

Uganda might be mitigated in future interventions.

WAR AND INTERNATIONAL CRIMES IN NORTHERN UGANDA

Civil war, though it has waxed and waned in intensity, has been an enduring as-
pect of life for Uganda’s Acholi for twenty years. Rebel groups, some with signifi-
cant popular support, have operated in the Acholi subregion of northern Uganda
ever since Yoweri Museveni, at the head of the National Resistance Army (NRA),
seized power from a principally Acholi government in 1986.> The LRA emerged as
the most potent rebel force in the early 1990s, at a point when the support enjoyed
by other rebel organizations among the Acholi peasantry had diminished, a casu-
alty of the rebels’ military failures and the government’s brutal counterinsurgency.
In that atmosphere, the LRA interpreted the reduced popular support to indicate
that the Acholi had come to support the government, and the rebels turned their
violence upon suspected government collaborators and supporters. Since then, the
LRA has become infamous for massacres, maimings, and the forced recruitment of
thousands of Acholi, many of them children. Significant LRA violence has taken
place within the temporal jurisdiction of the ICC—that is, since July 1, 2002; for
example, the arrest warrant issued for Joseph Kony, the leader of the LRA since its
inception, charges him with thirty-three counts of war crimes and crimes against

humanity since that date.
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The Ugandan government’s counterinsurgency has also been brutal toward
Acholi, as the NRA and its successor, the Uganda People’s Defense Force
(UPDF), have focused their use of force on destroying suspected rebel support
among civilians.* Government violence peaked during Operation North in
1991, when the NRA carried out a number of massacres and other atrocities.’
Another period of intense government violence occurred in the Gulu district in
September 1996, when the government instituted its policy of forced displace-
ment and drove hundreds of thousands of Acholi peasants out of their villages
into camps through a campaign of murder, intimidation, and the bombing and
burning of entire Villages.6 After the formation of the camps, the UPDF an-
nounced that anyone found outside of the camps would be considered a rebel
and killed. While the government euphemistically calls the camps “protected
villages,” they are most accurately identified as internment or concentration
camps, given their origins in forced displacement and the continued govern-
ment violence used to keep civilians from leaving. The total population of these
camps stood at a few hundred thousand by the end of 1996, but by the time of
the ICC’s intervention it had grown to almost a million, encompassing nearly
the entire rural population of the Acholi subregion.”

If one puts aside for the moment the government’s mass internment of the
Acholi peasantry, then the level of overt government violence against civilians
that has occurred since the end of Operation North in 1992 is low compared to
that of the LRA—although murder, rape, the enlistment of children, arbitrary
arrest, and torture by the UPDF or government militias do regularly occur.” The
devastating consequences of the government policy of forced displacement are
too dire to ignore, however, and many scholars and activists have argued that
displacement clearly represents a war crime or crime against humanity. Indeed,
the government has failed to provide adequate relief aid to the camps, leading to
a massive humanitarian crisis with excess mortality levels of approximately 1,000
per week.” Moreover, the camps have been tragically unprotected; for example,
in 2003, one camp of over 50,000 people was being protected by 45 irregular mili-
tia, while another camp of 15,000 was being protected by only 12. Accusations
that government soldiers fail to protect the camps and refuse to respond to LRA
incursions, and thus have turned them into easy targets for the LRA, are heard
regularly from camp inhabitants. This continuing internment of over a million
people without military necessity and without adequate protection and aid con-

stitutes a grave violation of the laws of war and certainly falls within the ICC’s
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temporal jurisdiction.'® Olara Otunnu, the former UN Undersecretary-General
and Special Representative for Children and Armed Conflict, himself a Ugandan,
has argued forcefully that, given that internment is an explicit government policy
that targets the Acholi as a group and has led to tens, or even hundreds, of
thousands of deaths and to the slow destruction of an entire ethnic group, it in
fact amounts to genocide.11 Thus, there is a clear record of international crimes
perpetrated by both the rebels and the government forces in northern Uganda,
many within the ICC’s temporal mandate.

In dominant international portrayals of the conflict, however, government
violence has been downplayed, if not entirely ignored. This “official discourse”
limits its focus to the LRA’s brutality, in particular its violence against children.'”
In most accounts the rebel group is, in a word, “bizarre,” and LRA violence sim-
ply defies understanding. Media reports tell of a rebel army of abducted children
led by a self-proclaimed spirit medium in an attempt to overthrow the govern-
ment of Uganda, using violence against their own people seemingly for its own
sake. These accounts sum up LRA motivations in the endlessly iterated declara-
tion that “the rebels have no clear political agenda but have said they want the
country governed in accordance with the Christian Ten Commandments.”* It is
concluded that the LRA, embodied in Joseph Kony, is simply insane, the latest
manifestation of incomprehensible African violence. If any explanation beyond
madness is offered, it is usually limited to noting the role of Sudan in sponsoring
the LRA’s random terror. It is this reductive official discourse that, it seems, has
informed the ICC’s Uganda intervention, with highly deleterious consequences.

I will call this discourse further into question below.

POLITICS OF THE WAR AND INTERVENTION

Politics of the War

It was this situation of extreme, widespread, and long-standing violence that the
Ugandan government referred to the ICC and into which the ICC intervened in
response. The Ugandan government explains its motivation for the referral as

follows:

Having exhausted every other means of bringing an end to this terrible suffering, the
Republic of Uganda now turns to the newly established ICC and its promise of global
justice. Uganda pledges its full cooperation to the Prosecutor in the investigation
and prosecution of LRA crimes, achievement of which is vital not only for the future

182 Adam Branch



progress of the nation, but also for the suppression of the most serious crimes of con-

cern to the international community as a whole.'*

Despite this lofty language, Uganda stood to gain very secular benefits from ICC
intervention, especially if it could ensure that the ICC would prosecute only the
LRA; indeed, international criminalization is an excellent strategy for states wish-
ing to rally foreign forces to their side and to delegitimate political or military
opposition. According to the official discourse on the war, however, these bene-
fits to the Ugandan government did not present a problem; since the LRA was
already devoid of political legitimacy, Uganda was waging a just war, and it was
presumed that the ICC intervention would, by speeding the rebels” demise, serve
everyone’s interests in justice and peace. But this optimistic account begs two
questions: first, whether the ICC’s intervention would actually help bring the
war to an end; and second, whether the official discourse was correct in repre-
senting the Ugandan government as genuinely interested in ending the war. I will
answer both in the negative.

As to the first question, supporters of the ICC have argued that its interven-
tion will catalyze productive local, national, and international political develop-
ments leading to peace. One version of this pragmatic argument” asserts that
the LRA’s criminalization will put political pressure on the Sudanese government
to stop supporting the LRA and to assist in their capture.16 A second version
maintains that international arrest warrants will isolate the top leadership from
the rest of the LRA, making them easy targets; once they are removed, this argu-
ment goes, the LRA will collapse. Critics have contested the validity of these ar-
guments. One lawyer warns against putting too much trust in the ICC’s ability
to pressure Sudan,” a country that is already subject to intense pressure over
Darfur and in fact maintains that it has ended support for the LRA. Also,
given the composition of the LRA, which is made up in great part of those con-
scripted as children who fear Kony’s threats of violence and spiritual authority,
it is unlikely that arrest warrants would provoke significant internal challenges.18

Instead, critics have argued that the ICC’s intervention will in fact make the
war more difficult to resolve. First, arrest warrants have removed the LRA com-
mand’s incentive to leave the bush, which has made peace talks difficult, if not
impossible. In the words of Father Carlos Rodriguez of the Acholi Religious
Leaders’ Peace Initiative, “Obviously, nobody can convince the leaders of a rebel
movement to come to the negotiating table and at the same time tell them that

they will appear in courts to be prosecuted.””® The unsealing of the arrest
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warrants prompted head mediator Betty Bigombe to abandon the peace process;”°
and while a new set of talks are under way in Juba, their outcome is uncertain. In
fact, one of the most significant obstacles to their success appears to be the ICC ar-
rest warrants, which have kept the LRA leadership from attending out of fear of ar-
rest. For its part, the Ugandan government has in the past failed to follow through
with peace negotiations, several times sabotaging talks at key moments.

Second, the warrants eviscerate the Ugandan Amnesty Act of 2000. The broad
understanding in Acholiland that the war will not end until the LRA leadership
abandons the rebellion provided the impetus behind the mobilization for the
Amnesty Act, which, at the insistence of Acholi civil society organizations,
granted a general amnesty to the LRA, including its top commanders.”" ICC ar-
rest warrants fly in the face of the popular demand for general amnesty, render-
ing the act inapplicable to the very people to whom it most needs to be applied
for peace to arrive. The ICC has dismissed the Amnesty Act: “In a bid to encour-
age members of the LRA to return to normal life, the Ugandan authorities have
enacted an amnesty law. President Museveni has indicated to the Prosecutor his
intention to amend this amnesty so as to exclude the leadership of the LRA,
ensuring that those bearing the greatest responsibility for the crimes against
humanity committed in northern Uganda are brought to justice.”>* The ICC
irresponsibly frames the Amnesty Act not as the product of mobilization by the
Acholi trying to find peace and duly promulgated by the Ugandan Parliament,
but as a gift from the Ugandan executive, to be withdrawn by President
Museveni at his convenience.

The arrest warrants have also undermined the peace process by enabling the
Ugandan government to focus attention on its military solution, a “solution”
that has shown no success for twenty years. Indeed, since 1986 the government
has vigorously promoted a military approach to the northern crisis, and so the
ICC intervention, by providing international legitimation for the military cam-
paign in the name of enforcing international law, has cleared the way for the
government’s militarism. The effects of this have already begun to be apparent:
simultaneous with the announcement of the appointment of the investigation’s
prosecutor, the UPDF announced that it would reenter Sudan to hunt down the
LRA leadership.”® Museveni has also attempted to use the arrest warrants—thus
far unsuccessfully—to justify the UPDF’s reentry into eastern Democratic
Republic of Congo (DRC), where their prior intervention led to massive looting

I . o .. 2.
and atrocities against Congolese civilians.>*
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Thus, by hindering peace talks, justifying the amendment of the Amnesty Act,
and legitimating further militarization, it seems that the ICC intervention has a
greater chance of prolonging the conflict than of helping to solve it. In interven-
ing, the ICC has also provided significant support to the Ugandan government’s
long-standing military approach to Acholiland and to its position against peace
talks with the LRA. It is not inconceivable that these destructive consequences
were precisely what the Ugandan government intended when it referred the LRA
to the ICC, for, as political analysts have increasingly made clear, the Ugandan
government and military have significant interests in maintaining the contained
war in Acholiland.

On the national level, the war against LRA “terrorists” allows the government
to silence political dissent by disqualifying and persecuting political opposition,
even including Museveni’s main challenger, Kizza Besigye, in the name of coun-
terterrorism. It maintains military control over the north, a potential base of po-
litical opposition, while being able to invoke the specter of the LRA to maintain
support in the south. Furthermore, the war allows President Museveni to main-
tain a large, unreformed army upon which he increasingly bases his own
power.”> High levels of defense spending, justified by the war, have created a
constituency within the UPDF for its continuation, and many Acholi see their
displacement as a strategy by the government to open their land to occupation by
southerners and foreigners.26

On the international level, the continuation of the war has provided the means
for Museveni to reinvent himself, especially in the wake of 9/11, as the key U.S.
ally in the region. Museveni has been the recipient of significant American mili-
tary aid and diplomatic support for his own “war on terror” against the LRA in
exchange for serving as a conduit for support and resources to the Sudanese Peo-
ple’s Liberation Army (SPLA) in southern Sudan, the front line in the American
war on terror against the Khartoum government (and now for its support in
Somalia).”” Additionally, Museveni has managed to dodge donor demands for
reduction of the military budget by citing the presence of the war in the
north—even while much of the foreign aid, including military aid, has been
diverted to the Ugandan invasion and militarization of eastern DRC.

Thus, it can be plausibly maintained that the Ugandan government called in
the ICC against the LRA not to help bring the war to an end but to entrench it.
In so doing, the government has acquired resources and legitimacy for its milita-

rization, its increase of executive authority, its suppression of democracy, and its
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destabilizing foreign adventures. The ICC prosecution furthermore provides
support to Washington’s partner in the war on terror and to the World Bank’s

neoliberal success story, while further demonizing the LRA.

Politics of the Intervention

In 2003, the fledgling ICC faced the urgent need to establish its efficacy through
a viable first case. Such a case would have to be feasible on the local level, pref-
erably by being conducted with the cooperation of a state or occupying force,
since the ICC lacked the capacity to intervene without a local partner. At the
same time, the case would have to be viable on the global level, where the ICC’s
principal concern was to avoid the censure of the United States, which was bent
on undermining the court’s fragile legitimacy and might very well obstruct cases
that contradicted its interests. In this context, the Ugandan case fit the twofold
requirement perfectly: it was a voluntary referral by a government that pledged
its assistance, and it would prosecute a Sudanese ally and support an American
ally. In deciding to accept the Ugandan referral and then deciding to restrict its
prosecution to the LRA, however, the ICC’s desire for effectiveness seems to have
trumped its concern with peace, justice, or legality.

Three challenges—pragmatic, moral, and legal—can be raised to the ICC deci-
sion to admit the Ugandan case. First, based on the deleterious political conse-
quences outlined above and on the immediate and vociferous opposition voiced
by Acholi human rights and peace activists to the ICC’s involvement, it seems
that the ICC failed to fully consider the pragmatic arguments against interven-
tion. Indeed, it probably took the official discourse on the war at face value and
failed to undertake either the independent political analysis or the consultation
with the Acholi that might have alerted it to the potential negative consequences
of its investigation.

Second, given that the conflict reaches back to 1986, the ICC’s limited tem-
poral jurisdiction makes the court a highly inappropriate vehicle for finding
justice in response to this legacy of violence, especially since much of the most
atrocious violence took place before 2002. Indeed, this time limit, while legally
unassailable, has been criticized by a number of Acholi leaders and activists for
establishing an arbitrary barrier that leaves the bulk of the war beyond the reach
of justice.

Third, it has been questioned whether the Uganda case was legally admissible

according to the principle of complementarity enshrined in the Rome Statute.
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Complementarity, the principle that the ICC only take cases in which national
courts are “unable” or “unwilling” to undertake investigation and prosecu‘[ion,28
is essential since it guarantees to states that their domestic legal systems will not
be preempted by this international institution and ensures that the ICC serves
only as a court of last resort. Complementarity also serves to promote the devel-
opment of national legal systems and international legal agreements since, ac-
cording to the Rome Statute, the “effective prosecution” of international crimes
“must be ensured by taking measures at the national level and by enhancing in-
ternational cooperation,” and “it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes.”*”

Given the functioning status of Uganda’s judiciary and the fact that Uganda

(o] .
3 questions

was admittedly calling in the ICC only to assist in the LRA’s capture,
have been raised over whether, by admitting the case, the ICC has taken over ju-
dicial responsibilities that Uganda could and should have fulfilled itself, but
wished to hand off out of political self-interest. That is, Uganda was not “unable”
to prosecute certain LRA commanders, except that it had failed to capture them;
and it was not “unwilling” to prosecute, except that it wanted the ICC’s inter-
vention to delegitimate peace talks and the Amnesty Act. In accepting such re-
ferrals, the ICC risks reducing itself to the role of filling in for faulty national
security services or being manipulated by anti-democratic regimes. Indeed, the
law professors Mahnoush H. Arsanjani and W. Michael Reisman argue that the
ICC has undertaken an “innovative allowance of voluntary referral,”®’ one that
“may take the ICC into areas where the drafters of the Rome Statute had not
wished to tread,”3 > and conclude that “in strict legal terms, a voluntary referral
such as the one by Uganda appears to fail to satisfy the threshold for admissi-
bility set out in Article 17 of the Statute.”> For its part, the ICC has made little
effort to explain how its admission of the Ugandan case complies with the doc-
trine of complementarity, and in failing to do so has shirked its responsibilities.>*
These controversies over the admission of the case highlight the prosecutor’s ap-
parent willingness to disregard concerns about the ICC’s suitability as a tool of
peace and justice and even to circumvent proper legal procedure in order to pur-
sue politically pragmatic cases.

The same apparent willingness to disregard legal or moral principles in the
pursuit of viable cases also underlies the ICC’s decision to, so far, prosecute only
the LRA. In its 2003 referral, the Ugandan government, not surprisingly, cited

only LRA crimes—this was even reflected in its one-sided title. Since then, the
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Ugandan government has threatened several times to withdraw its referral to the
court, implying that it will cease cooperating if its own military becomes sub-
ject to prosecution, which is a concern for the ICC, since the termination of
Ugandan cooperation could effectively close down the investigation. Further,
Ugandan government and military officials have made it clear that they would
not be subject to the court’s jurisdiction: Attorney General Amama Mbabazi has
stated categorically that the UPDF is not guilty of crimes and will not be tried
by the ICC.»

More surprising, however, is that the ICC has responded by apparently con-
forming to Uganda’s demands, limiting its investigation to the LRA and issuing
arrest warrants only for LRA commanders. The ICC offers legal reasons for this

decision; as Luis Moreno-Ocampo explains:

The criteria for selection of the first case was gravity. We analyzed the gravity of
all crimes in northern Uganda committed by the LRA and Ugandan forces. Crimes
committed by the LRA were much more numerous and of much higher gravity than
alleged crimes committed by the UPDF. We therefore started with an investigation of
the LRA.

At the same time, we also collected information on other groups from a variety of
sources. We collected documents and conducted interviews. We will continue to col-
lect information on allegations concerning all other groups, to determine whether the
Statute thresholds are met and the policy of focusing on the persons most responsible
is satisfied.°

ICC public relations adviser Christian Palme echoed this argument, stating cate-
gorically that “LRA crimes are far more serious than the crimes of the UPDF.”
But these explanations have failed to convince many, for whom the decision
to exclusively prosecute the LRA and not the Ugandan government, despite their
shared responsibility for international crimes, signals an unacceptable selectivity
on the part of the ICC, contravening justice and the rule of law. Human rights
organizations and Acholi leaders have called for the ICC to show its impartiality
and commitment to justice by prosecuting both sides, instead of taking sides, in
the ongoing civil war.®® Fears of ICC partiality are reinforced by what many
Acholi whom I have interviewed perceive to be the ICC’s lack of transparency
and its aloof and secretive demeanor; there is even a case where ICC investigators
were accompanied by the UPDF divisional commander when seeking witnesses.
Statements by the chief prosecutor dismissing the LRA’s commitment to peace
talks have further strengthened this sentiment.** Until the ICC makes its
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impartiality evident in practice, and until it establishes its independence from the
Ugandan government in more than just its rhetoric—for many, until it issues
arrest warrants against the UPDF—its capacity to establish justice or conform to
the rule of law in Uganda will be seriously impaired. Demands for impartiality may
simply be impossible to meet, however, if the ICC sees a tacit guarantee of im-
munity to the government as a necessary price to pay for ensuring its cooperation.

In short, in making its decisions to take the Ugandan case and to prosecute
only the LRA, the ICC seems to have been willing to put its institutional self-
interest in carrying out an effective prosecution ahead of careful consideration of
the implications of that prosecution. Given the possibility that the ICC’s inter-
vention may prolong the conflict and intensify the government’s militarism, the
ICC, in a quest for effectiveness, may end up not only undermining its legiti-
macy but also lending support to violent and anti-democratic political forces.

This reflects a dilemma at the heart of ICC practice. In making decisions as to
what cases to accept and whom to prosecute, the Office of the Prosecutor re-
sponds to genuine episodes of egregious violence, but must also respond to the
ICC’s need to be effective. Thus, global and local politics enter ICC decisions
mediated by the court’s institutional self-interest. The ICC’s ability to conform
its practice to political realities is primarily institutionalized in the significant
discretion granted to the prosecutor. But the fact that the ICC must conform to
powerful global and local political interests does not justify its doing so; in-
stead, it puts into relief the limits to the ICC’s capacity to realize justice and the
rule of law. On the global level, the selectivity displayed by the ICC in deciding
what cases to pursue, especially in its apparent willingness to conform to
American interests, puts into doubt the optimistic proclamations made by the
ICC’s most enthusiastic supporters that the court will help usher in global justice
or the rule of law. The ICC’s politically pragmatic selectivity as to who to prose-
cute can damage the chances for justice and the rule of law on the local level as
well. Most disturbingly, if the ICC is willing to conform to the demands of
abusive or anti-democratic states, the court may find itself complicit with the
very crimes it claims to prosecute and responsible for intensifying the very
violence it claims to resolve.

With the Ugandan case under way, it has become evident that the prob-
lems relating to the ICC and state sovereignty in practice may end up being
the opposite from what had been feared in the deliberations leading up to its

creation. The overwhelming concern had been that the ICC, in imposing its
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jurisdiction, could run roughshod over the sovereignty of states. Instead, in the
Ugandan case, the invocation of the ICC by President Museveni has only in-
creased the autonomy of his government, since the politicization of the ICC

intervention serves his interests against those of the Ugandan people.*°

THE GLOBAL CRIMINAL LAW DISCOURSE AND POLITICAL
DEPENDENCE

The second set of political effects and consequences for peace and justice derive
from the repercussions of the ICC’s intervention on the potential for political or-
ganization and action among Acholi civilians in the conflict zone. These can be
analytically separated into two related categories: first, those stemming from the
discourse of global criminal law that informs the epistemology and practice of
ICC intervention; and second, as a consequence of the first, those stemming
from the removal of the responsibility for implementing justice out of the hands
of the community that has been subject to violence and into the hands of an in-
ternational body that is unaccountable to those it claims to serve.

The discourse of global criminal law that informs ICC interventions embodies
a specific epistemology that interprets situations of violence through certain
categories—namely, the criminal, the victim, and the transcendent judge.*' T will
argue that the ICC itself tends to impose these categories upon situations into which
intervention takes place, in effect giving rise to the very identities through which the
situation was interpreted and upon which the intervention was justified—but which
did not antedate the intervention itself.** It is through this bootstrapping operation
that ICC interventions at times can tenuously establish their legitimacy.

Chief Prosecutor Moreno-Ocampo’s characterization of the situation is
paradigmatic of this reductive epistemology: “Let me start with the conflict in
northern Uganda. The Lord’s Resistance Army, the LRA, is an armed rebel
group, claiming to fight for the freedom of the Acholi people in northern
Uganda. The LRA has mainly attacked the Acholis they claim to represent. For
nineteen years the people of northern Uganda have been killed, abducted, en-
slaved and raped.”* At another point, he refers simply to the “criminal campaign
of the LRA.” The LRA is reduced to a criminal group; the Acholi peasantry are
turned into innocent, passive victims; and the ICC itself, aligned with the mili-
tary force of the Ugandan government, becomes the exclusive interpreter and

enforcer of justice—the judge, police, and jailer.

190 Adam Branch



First, by criminalizing the LRA leadership, the ICC denies the rebels the possi-
bility of political relevance or of becoming a political force. Their leaders are to
be hunted down and captured, and the rest of the LRA is to disintegrate.** The
ICC dismisses the political demands that the LRA leadership has made, some of
which have resonance with many displaced Acholi: a return to their homes, the
end of government violence and repression, the political and economic equal-
ization of north and south, and reparations.*’ The ICC disregards what support
the LRA may build in the future and reduces the deep internal political crisis of
the Acholi to a simple division between the criminal LRA and innocent civilians.
It denies that the existence of the LRA is a symptom of deeper national problems
that would require a political solution involving the LRA, the Ugandan govern-
ment, and the various political and social factions among the Acholi.

Second, by reducing the Acholi to victims, ICC intervention rejects the possi-
bility that the realization of justice might be a project within which the Acholi
community organizes and acts to bring about a more just social and political
order. Instead, it turns the realization of justice into a pacifying process. The in-
volvement of the victims of violence in the ICC’s practice is limited to individual
testimony, performed in private and with high value put on the confidentiality
of the victim. These individual testimonies cannot lead to the articulation of
common grievances and demands among the Acholi, as testimony in the public
sphere would. Instead, testimony is divested of its capacity to produce meaning-
ful collective action and becomes the raw material for arrest warrants, law jour-
nal articles, and international law. The judgment as to whether an individual’s
experience of suffering deserves reparation is removed from the individual and
the community; it is not to be arrived at through common reflection, but
through the ICC’s nontransparent decision-making process.

This leads to the related question of the effects stemming from the relocation
of the decision about the meaning of justice from the people subject to violence
to an international body that focuses on punishment at the expense of alterna-
tives. Indeed, the ICC’s insistence that justice will be achieved by punishing the
LRA has met with vociferous opposition from northern Uganda, as human
rights and peace organizations have rejected justice-through-punishment on the
grounds that it contradicts “traditional” Acholi practices of justice-through-
reconciliation.*® “Traditionally,” these groups argue, the Acholi found justice
after periods of violence not by punishing the perpetrators but by forgiving

them via the means of certain rituals and ceremonies, especially mato oput, the
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drinking of a bitter root extract, presided over by elders and chiefs. Thus, they ar-
gue, justice will in fact be made more difficult by the ICC intervention, since it
precludes the possibility of community reconciliation by spiriting away key per-
petrators, those who most need to be reconciled or dealt with by their commun-
ities. Instead, justice can best be realized by empowering elders and chiefs to take a
central role in mediating the return of the LRA into Acholi society.

It must be noted that this invocation of Acholi tradition as the most just way of
dealing with the LRA and its legacy has met with criticism from those who, like
the anthropologist Tim Allen, see it as self-serving on the part of its proponents.*’
Behind the traditional reconciliation argument, Allen locates two factions that have
seen their authority wane under the protracted war: male elders, who claim cus-
tomary authority, and (older male) church officials. Thus, Allen argues, “The cur-
rent consensus about customary Acholi conceptions of justice has largely emerged
from the aid-funded collaboration” between Acholi traditional male elders and the
Catholic and Anglican churches.*® The traditional reconciliation agenda signifies a
convergence of interests between certain foreign humanitarian organizations, who
invoke African tradition to claim cultural authenticity for their own activities, and
older male Acholi who want to reinforce their faltering power with outside sup-
port. By claiming to be the exclusive arbiters of the reconstruction of Acholi soci-
ety and culture, they have put forth their own version of justice as universally
acceptable to the Acholi, as “Acholi.”

Allen argues that this agenda has silenced the voices of those Acholi in the

camps who would like to see the LRA punished. He writes:

There is, I conclude, no such thing as a unique Acholi justice system. People in
northern Uganda require the same kinds of conventional legal mechanisms as every-
one else living in modern states. Many of our informants are eager too to embrace in-
ternational principles of human rights—for all their contradictions and imperfections.

We found no widespread enthusiasm for mato oput ceremonies performed by the

Paramount Chief.*’

In conclusion, Allen writes, “there was no general rejection of international
justice.”® As an aside, I would note that the legal processes carried out by
the ICC are not “conventional” and do not correspond to the “modern state.”
Indeed, ICC interventions reject and suppress conventional, modern state—based
legal mechanisms in favor of tenuous global mechanisms, thus bringing into
question the very foundation of the modern state—namely, the concept of sover-

eignty. In this sense, the ICC intervention is just as inimical to the “conventional
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legal mechanisms [required by] everyone else living in modern states” as is the
practice of “traditional” justice.

Nevertheless, the illumination of the political interests behind, and the lack of
consensus on, the traditional reconciliation agenda is important. The fact that
some Acholi express support for punishing the LRA does not thus render the ICC
intervention legitimate, however. What it demonstrates instead is the fundamental
uncertainty and controversy among Acholi over what “justice” will mean in re-
sponse to the LRA and the war. Indeed, both the ICC intervention and the tradi-
tional reconciliation agenda suffer from the same flaw: each claims incontestable
legitimacy for its own ideal of justice—one by invoking a universal language of
human rights and crimes against humanity, the other by invoking the particular
language of custom—and attempts to impose that ideal upon all Acholi.

In order to transcend this false dichotomy, we need to broaden our conceptual
framework and reaffirm our normative orientation. Conceptually, the current de-
bate has focused on a narrow understanding of corrective justice. Because the pro-
ponents of global justice and the proponents of traditional justice have been the
most outspoken, it has generally been ignored that there are many more options
for how corrective justice could be realized than international punishment or
traditional reconciliation, including through institutional arrangements such as
national courts of law or truth and reconciliation commissions, or through extra-
institutional, locally oriented options effected through democratized local govern-
ment and civil society—based institutions. But corrective justice is not the only
concept of justice; indeed, there is also the broader concept of social or political
justice, in the sense of establishing a social and political order in which the funda-
mental injustices that led to conflict and violence have been rectified. The debate
over the Ugandan case has restricted “justice” to corrective justice, so it must be
expanded to understand justice as potentially being manifested through bringing
about a more fair, less oppressive, and less violent social and political order. In-
deed, in this sense, the insistence on a certain kind of corrective justice—such as
punishment—may make the realization of social or political justice, arguably the
broader and more fundamental kind of justice, impossible.

The normative commitment to democracy and political autonomy that has in-
formed this article dictates that the legitimacy of any specific model of justice for
dealing with legacies of extreme violence will not come from putatively absolute,
unquestionable sources, whether human rights or tradition, but only through

autonomous, democratic processes of deliberation, organization, and action within
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the community, including those who have been subject to violence themselves.
The ICC intervention shuts down this deliberation and organization, rendering
communication in the Ugandan public sphere irrelevant. Because such debate is
essential for resolving the conflict and for furthering democracy in Uganda, the
ICC intervention has had a wide-ranging effect of empowering an unaccountable
international body to the detriment of domestic democratic processes. Indeed,
even if the Acholi were eventually to call for international prosecution, such prose-
cution would only be legitimate if it were in response to this prior deliberative
process and not by fiat of the Ugandan government and the ICC prosecutor.

The kind of deliberation and organization that should occur for people to de-
cide what justice means, however, can only happen once peace had been estab-
lished.”® With nearly the entire rural population of Acholiland displaced into
internment camps, many of them starving to death, the question of what justice
means is secondary to, and in fact irrelevant in the face of, the overwhelming need
for the war to end and for the Acholi to go home. To talk about justice as being
realized through the capture of five men and to spend millions of dollars and a
massive international effort on capturing them in the midst of a humanitarian
disaster of this scale, especially when there is no guarantee that they will be cap-
tured or that their capture will bring peace, is myopic and morally indefensible.

In sum, ICC intervention removes the site at which the meaning of justice is
decided upon and from which justice will be realized out of the community and
invests it in an ambiguous transcendent locus: the provision of justice becomes
attributed to a humanitarian interventionist imaginary that conflates the ICC,
the UN, the United States, and the “international community.” The ICC teaches
people to wait for justice at the hands of the “international community” and not
to organize on their own so as to realize justice; indeed, their own organization
may be shut down in the name of global justice. Justice is reduced to a good to
be delivered by foreign institutions and organizations that claim the right, but
refuse the general duty, to intervene. In this way, the ICC promotes a kind of

political dependency among the citizenry, mediated by global law.

MITIGATING THE NEGATIVE EFFECTS OF ICC INTERVENTION

ICC intervention has the potential to undermine popular political organization
and action through two routes: first, by supporting the militarization of the state

and providing external symbolic resources that the state can instrumentalize to
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use in place of domestic support; and second, by channeling popular energies
into fundamentally nonpolitical forms, forms that lack the capacity for victims
to challenge the violence being wielded against them or to make their own de-
mands as to what justice would mean. By way of these two routes, the ICC has
the potential to end up supporting the violence it purports to resolve and engen-
dering the very helpless victims it claims to be saving.

How might these potential negative political effects of ICC intervention be
guarded against? First, the Ugandan case makes clear the importance of the ques-
tion of timing. The ICC should avoid intervening into ongoing conflicts, since
the instrumentalization of ICC intervention by states may lead to further milita-
rization and violence. Moreover, only when a conflict has ended will those sub-
ject to violence have the capacity to deliberate, organize, and act toward realizing
and effecting their vision of justice and defining the place of the ICC within it.
Finally, focusing on the capture and trial of a few rebel leaders when a war is still
ongoing can take vital resources away from the peace effort and can introduce
an inflexibility into the situation—as it has in Uganda—that might make impos-
sible the kinds of bargains necessary to bring about peace.

This raises the larger question of how to mitigate the ICC’s potential to pro-
vide resources to states (or nonstate actors) that the states can instrumentalize
and use against their own people. First, obviously, the ICC must treat all sides to
a conflict equally (which is also easier to achieve once a conflict has ended). The
ICC would also need to work at the behest of and in coordination with demo-
cratic forces. Of course, this is difficult since it would require that the ICC make
judgments as to the democratic credentials of those calling for intervention and
to make predictions as to the possible repercussions of its intervention. Both
would embroil the ICC in inveterate and resoundingly political controversies
concerning the meaning of democracy and the identification of democratic states
and substate forces and movements. It is improbable that the ICC has the ca-
pacity or mandate to undertake such analyses.

There is finally the question of whether ICC interventions can avoid promot-
ing political dependency among the victims of violence on whose behalf it inter-
venes. Once again, this would require a careful, and perhaps impossible,
consideration by the ICC of the potential effects of intervention. The ICC would
find a place within autonomous local processes instead of subverting or trump-

ing them. Whether these goals can be achieved remains an open question, but it
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is one upon which the future of the ICC, and its ability to promote justice in-
stead of presiding over its miscarriage, depend. In any case, as international
bodies and Western states increasingly take over the functions of African govern-
ments, provide external support to them in lieu of internal support, and reorient
populations from demanding change on the national level to appealing for inter-
vention on the international level, African citizenries have found their terrain for
democratic organization and action disappearing out from under them and the
very category of citizenship being eviscerated. The ICC should not, in the name
of justice, be complicit in that process.
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