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Guatemala ratified International Labour Organization Convention 169  (ILO 169) on June 5, 1996, more
than a year after Guatemala’s Constitutional Court, the highest court in the country, ruled in Document 199-
95 that the Convention did not contradict the Guatemalan Constitution.1

But the lack of clarity in ILO 169 and the absence of clear national guidelines for setting up a consulta
previa process, despite the Court’s decision, have left the door open for conflict and misinterpretation that
has harmed, rather than helped, the people the Convention intended to serve. Nearly 10 years later,
Guatemala still does not have a clear path for the development of regulations that can balance commercial
and investment interests with the rights of Indigenous peoples.

Guatemala isn’t alone. Latin American countries make up the largest group of signatories to the
Convention: as we like to say, ILO 169 “speaks Spanish.” Of the 185 ILO member states, only 22 have
ratified the Convention—and 13 of those countries are Spanish-speaking Latin American states.2 Yet most
of them are still waiting for clear guidelines about how to proceed.

Article 6 of ILO 169 obligates states to consult with Indigenous communities on all the “legislative or
administrative measures that might directly affect them.” Many countries, lacking the capacity to exploit
their nonrenewable natural resources, have granted concessions to private companies in exchange for tax
revenue. That has provoked conflict.

But today, the right has expanded to other areas: decisions to approve laws, build schools and roads to
distant communities or spray illicit crops.

The Complexity of Consultation in Guatemala

Most of the movements that claim to represent and uphold the defense and rights of Indigenous peoples in
Guatemala, including the defense and promotion of consulta previa, have common characteristics. They
emerged from the conflict and the peace negotiations; they make intensive use of social networks and
communications; and they are led by a few leaders who monopolize the causes of excluded, minority
groups. In their name, they fight for land rights, for ancestral rights over natural resources, and against
discrimination.
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Cementing the deal? Guatemalan President Otto Pérez Molina pours the first shovel of cement for the
contested factory in San Juan Sacatepéquez in July 2013. Photo: Johan Ordonez/AFP/GETTY.

Although these movements proclaim passive resistance, their methods
and actions can turn violent and sometimes fatal. When members of
the groups are prosecuted, they rely on special treatment and denounce
what they call the criminalization of social protest. In reality, they are
engaging in criminal acts such as attacking company employees and
trespassing. As a result, they avoid conviction and remain outside the
law.

The leaders of these movements are also active internationally. They frequently use forums like the Inter-
American Human Rights system to denounce the lack of consultation on the projects—often bypassing the
requirement that groups must have exhausted all domestic judicial recourse before receiving a hearing at the
Inter-American Commission on Human Rights. As a result, the burden of proof is placed on the state and
the private company holding title to the concession through a contract or license.

Quite frequently, even after no incriminating evidence is found against the accused entity following an
investigation, no favorable pronouncement is released. But unfortunately, none of these decisions offers
compensation for the damage suffered to the reputation of the state or the private investor.

The Impact

In Guatemala, in cases related to firms such as Cementos Progreso, the government has been put on the
defensive even when all parties to the agreement have played by the rules. Many communities have
undertaken what are erroneously named “community consultations” related to mining projects, but which
are, in fact, plebiscites that manipulate information about a project to ensure its rejection.

The fact that such false consultations take place underlines the central problem of lack of clarity. The
problem was recognized by former UN special rapporteur on the rights of Indigenous peoples, James
Anaya, who said in a preliminary report on his June 2010 visit to Guatemala that, “The absence of a
legislative and institutional framework for this subject has resulted in consultation processes that are, at the
very least, inadequate from the point of view of international standards recognizing the rights of Indigenous
peoples.”3

Meanwhile, those whom the Convention was intended to benefit have only continued to suffer. In
Guatemala, the economic condition of Indigenous peoples, who make up more than 50 percent of the
population, has not improved since the government signed ILO 169 in 1996. Some 73 percent of
Guatemala’s Indigenous communities live in poverty; 28 percent live in extreme poverty.4 The foreign
investment that could have brought jobs and raised standards of living has been sadly absent. Concerns
about crime and violence, the lack of qualified labor and deficient infrastructure have been factors, along
with the mounting uncertainty over property rights.

So why has a convention on Indigenous rights, created by an organization supposedly dedicated to creating
dignified and decent jobs, impeded investment that would bring work and development to those most in
need of it? Was this the original intention of this political instrument, or has it simply been used by
multinational groups with ideological interests who are determined to block investments, promote
institutional instability or nationalize industries?

When the international and Guatemalan advocates for ILO 169 can start answering these concerns,
solutions will start to emerge.
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Guatemala has large, unexploited mineral reserves that represent a great opportunity. Although most of the
projects extracting non-renewable natural resources are developed on private property, the most recent
examples of consultation—again, the misnamed “community consultations”—have been manipulated by
diverse social groups from across the country that do not represent the people living near the projects.

Instead, the local communities have become tools of a broader anti-mining campaign. As a result, a
mechanism that was intended to aid sustainable community development has become an obstacle to that
very end.

Our Case

Since 2006, Cementos Progreso, a company with 100 percent Guatemalan capital, has invested more than
$478 million (of $800 million in total) to develop the San Gabriel project in the municipality of San Juan
Sacatepéquez, one of the poorest areas of the country just 12 miles (20 km) from the capital.

Our aim was to generate industry, development and prosperity through five components: the construction of
a cement plant with an investment of $750 million; the development of education programs to benefit the
children of the area; the establishment of reforestation programs with investments amounting to $18 million;
the establishment of alliances between the Secretaría de Planificación y Programación de la Presidencia
(Ministry of Planning and Programming—SEGEPLAN), the municipality and the company to design and
execute development plans for the project’s zone of influence, with an investment of $250,000; and finally,
the construction of a nine-mile (14.5 km) stretch of highway at a value of $63 million that will form part of
the regional ringroad, indirectly benefiting over 600,000 people in the northwest of the country—an
historically abandoned area due to lack of infrastructure.

As a firm with one of the longest histories in Guatemala, having produced cement and superior aggregates
for over 114 years, Cementos Progreso has provided work for more than 6,000 Guatemalans. Since 2007,
the company has paid the state over $500 million in taxes. In the past 10 years, our corporate foundation,
the Carlos F. Novella Foundation, has provided technical and financial assistance to education programs
benefiting more than 1,500 teachers, 650 schools, 260,000 children and youth, and approximately 1,300
adults.

We have attempted to engage local communities and comply with the letter and spirit of ILO 169, despite
the lack of clear guidance on the issue. The company has participated in all the initiatives and efforts of the
government to promote dialogue between the parties concerned.

Nevertheless, isolated but important instances of confrontation have occurred in San Juan due to
information irresponsibly manipulated and disseminated by regional and national Indigenous, campesino
and environmental organizations. A few small groups have even threatened the communities who support
the project and the company. Their tactics have prevented an informed, balanced discussion of the project.
And in some cases, they have blocked workers’ access to the site, harassing employees and surrounding
communities.

Notwithstanding this opposition, the Guatemalan government, through its 2010 Memoria de Labores
(Annual Work Report) from the Ministry of Labor and Social Prevention to the ILO Committee of Experts
on the Application of Conventions and Recommendations, approved the ongoing dialogue that Cementos
Progreso was conducting.

The Guatemalan government’s report to the Committee of Experts regarding the implementation of ILO
169 said that the consultations Cementos Progreso has conducted over the previous three years were in
accordance with the spirit of Article 15, Number 2 of ILO 169.5
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“Therefore,” the report concluded, “the commitment to carry out a process of consulta previa for the
construction of the cement plant in San Juan Sacatepéquez has been complied with, although to date there
still exists a diffuse social leadership, which does not represent the legitimate interests of local communities
and is determined to obstruct the development of the project [….]”6

It should be mentioned that the national and municipal governments, the local communities and the
company keep an open space for dialogue, in the spirit of consultation that is “without end.”

Given Guatemala’s dire economic situation and the challenges to investment in the country, the government
must promptly establish clear and definitive guidelines for consulta previa and enforce those norms.

Not all companies, Guatemalan or foreign, can make such enormous efforts to carry out projects as we
have. In truth, if the government doesn’t step up soon and define and enforce specific regulations to govern
consulta previa, our economy will suffer.

Worse, opportunities for those who need them most will be delayed or lost.

Endnotes

To read more from Americas Quarterly, sign up for a free trial issue of the print magazine. No risk,
no commitment.

http://www.americasquarterly.org/cementos
https://www.pubservice.com/subnew.aspx?PC=AQ&PK=MTRIAL


7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 6/11

Monday Memo: Brazil World Cup –
Colombian Runoff Election – …
1 comment • a month ago

Yang Lin — Pfizer R & D line and added two
varieties of antibioticsPfizer announced on …

Bachelet Government Clarifies Position on
Abortion
1 comment • 13 days ago

xeberyeni — KC390: A força na aeronáutica

Illegal Logging Destroying the Peruvian
Amazon, Report Says
1 comment • 3 months ago

Yang Lin — 1 , lysozymeLysozyme is a toxic
protein , a microorganism capable of
selectively …

International Cooperation or Gridlock?
1 comment • 3 months ago

Joris Kleverlaan — It is true that the balance of
power will shift the coming decades, and it is
vital for …

ALSO ON AMERICAS QUARTERLY

0 Comments Americas Quarterly  Login

Sort by Best Share 

Start the discussion…

Be the first to comment.

WHAT'S THIS?

Subscribe Add Disqus to your site

Favorite 

 
 

http://redirect.disqus.com/url?url=http%3A%2F%2Fwww.americasquarterly.org%2Fbrazil-world-cup-colombian-runoff-election-venezuelan-protests%3AcUyahnmc6y5nvruGSxr6gh9TMt0&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2749784489&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Fwww.americasquarterly.org%2Fbrazil-world-cup-colombian-runoff-election-venezuelan-protests%3AcUyahnmc6y5nvruGSxr6gh9TMt0&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2749784489&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Famericasquarterly.org%2Fcontent%2Fbachelet-government-clarifies-position-abortion%3ABNmSoWJNWrqc809cwRrfwIAZlf4&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2799792203&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Famericasquarterly.org%2Fcontent%2Fbachelet-government-clarifies-position-abortion%3ABNmSoWJNWrqc809cwRrfwIAZlf4&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2799792203&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Famericasquarterly.org%2Fcontent%2Fillegal-logging-destroying-peruvian-amazon-report-says%25E2%2580%258B%3AD7lR_-7Zcq7GnkTMfZhzWVd2U9E&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2622465373&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Famericasquarterly.org%2Fcontent%2Fillegal-logging-destroying-peruvian-amazon-report-says%25E2%2580%258B%3AD7lR_-7Zcq7GnkTMfZhzWVd2U9E&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2622465373&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Fwww.americasquarterly.org%2Fcontent%2Finternational-cooperation-or-gridlock%3Ac0IcF4LeFWn3NiP4APfwPm3eAmA&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2619450971&zone=internal_discovery
http://redirect.disqus.com/url?url=http%3A%2F%2Fwww.americasquarterly.org%2Fcontent%2Finternational-cooperation-or-gridlock%3Ac0IcF4LeFWn3NiP4APfwPm3eAmA&imp=4j3uu6419prr08&prev_imp=4j3ltse3tfkerm&forum_id=907662&forum=americasquarterly&thread_id=2636002726&major_version=metadata&thread=2619450971&zone=internal_discovery
http://disqus.com/
https://disqus.com/websites/?utm_source=americasquarterly&utm_medium=Disqus-Footer


7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 7/11

Connect with AQ

 

AQ's 2014 World Cup Coverage

Check in with AQ for updates on the 2014 World Cup in Brazil.

 

https://www.pubservice.com/subnew1page.aspx?PC=AQ&PK=MPUBGFT
https://www.facebook.com/americasquarterly
http://twitter.com/AmerQuarterly
http://www.youtube.com/americasquarterly
https://itunes.apple.com/us/app/americas-quarterly/id576858714?mt=8
http://www.americasquarterly.org/content/fifa-world-cup-2014-continuous-coverage-americas-quarterly


7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 8/11

Learn about Colombia's role in
preserving the Seaflower
Biosphere Reserve and Marine
Protected Area in the western
Caribbean.

AQ and Efecto Naím: NTN24 Partnership

June 1: This AQ-Efecto Naím segment looks at sustainable cities in the hemisphere.

 

WEB EXCLUSIVES
AQ Slideshow: Colombia Preserves San
Andrés and Old Providence Archipelago’s
Seaflower Marine Protected Area

June 13, 2014

by Luis Carlos Villegas 

AQ Slideshow: The Least Colombian
Department in Colombia

June 3, 2014

by Ramón Campos Iriarte 



7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 9/11

On May 25, raizales—Afro-
Caribbean people living on the
Archipelago of San Andrés,
Providencia and Santa Catalina
—participated in the
Colombian presidential
elections.

MORE WEB EXCLUSIVES »

Read our new series of first-person articles.

Most Popular

MOST POPULAR ON AQ ONLINE

Most Viewed

Past: 1 day  1 week  1 month  1 year

Brazil's Long To-Do List (283 times)

The New Buzz About Montreal (91 times)

Brazil Crashes out of the World Cup (36 times)

http://www.americasquarterly.org/content/aq-slideshow-least-colombian-department-colombia
http://www.americasquarterly.org/webexclusives
http://www.americasquarterly.org/content/walking-home-alone-at-night-in-buenos-aires
http://americasquarterly.org/connecting-the-americas/
http://www.americasquarterly.org/zimbalist
http://www.americasquarterly.org/content/new-buzz-about-montreal
http://www.americasquarterly.org/content/brazil-crashes-out-world-cup


7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 10/11

AQ Course Packets: Now Available for Your Classroom!

Browse our catalogue.

 

 

NOW ON AS/COA ONLINE

Summary: Panel Discussion - Expectations for the Sixth BRICS Summit
by Shannon Hilsey - 6 hours ago
Panelists: Yukon Huang, Senior Associate, Carnegie Endowment and former World Bank Director for
China Tanvi Madan, Fellow ...
Brazil Loses Big At World Cup - And Not Just On The Field
by Andrew O'Reilly - 6 hours ago
After the historic and heartbreaking 7-1 loss Germany handed host nation Brazil on Tuesday, the last thing
Brazilians probably ...
Brazil-BRICS Trade: A Visual Breakdown
by Elizabeth Gonzalez - 8 hours ago
On July 15, several of the world’s most powerful emerging market leaders will meet in Brazil. Heads of
state from the ...

AQ MEDIA PARTNER

Brazil Endorses International Decade for People of African Descent (24 times)

Monday Memo: Argentine debt – Putin in Latin America – Italy investigates Plan Cóndor –
Earthquake – Trapped Honduran Miners (24 times)

http://www.americasquarterly.org/node/3869
http://www.americasquarterly.org/node/3869
http://www.americasquarterly.org/node/3869
http://www.as-coa.org/articles/summary-panel-discussion-expectations-sixth-brics-summit
http://www.as-coa.org/articles/brazil-loses-big-world-cup-and-not-just-field
http://www.as-coa.org/articles/brazil-brics-trade-visual-breakdown
http://www.as-coa.org/
http://www.americasquarterly.org/content/brazil-endorses-international-decade-people-of-african-descent
http://www.americasquarterly.org/argentine-debt-putin-latin-america-italy-investigates-plan-condor


7/9/2014 Two Views of Consulta Previa in Guatemala: A View from the Private Sector | Americas Quarterly

http://www.americasquarterly.org/content/two-views-consulta-previa-guatemala-view-private-sector 11/11

World
America Movil: play on
8 hours ago
The smartest thing would be for Carlos Slim to
sell not what has the least value to him, but what
has the most value to someone ...

Companies
Brazil poll contenders fear World Cup hangover
9 hours ago
The national mood has switched from elation to
despair after the team’s drubbing, threatening
more strife and volatility ahead ...

 
 

http://www.ft.com/
http://www.ft.com/cms/s/3/c2401cfe-0786-11e4-8e62-00144feab7de.html?ftcamp=published_links%2Frss%2Fcompanies_americas%2Ffeed%2F%2Fproduct
http://www.ft.com/cms/s/0/cfb8ea96-0781-11e4-8e62-00144feab7de.html?ftcamp=published_links%2Frss%2Fworld_americas%2Ffeed%2F%2Fproduct

