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National Regulations in a Global
Economy

Abstract

The research project which produced this volume of essays grew out of the
central issue addressed in Trading Up: Consumer and Environmental Regu-
lation in a Global Economy by David Vogel, namely the impact of economic
globalization on national regulatory policies. While popular opinion tends to
assume that global economic competition produces a “race to the bottom,” vir-
tually all scholars who have examined this issue challenge this claim. Vogel goes
a step further, arguing for the existence of a “California effect,” e.g. a “race to
the top” or toward stringency. This introductory essay reviews the extensive
scholarly literature on this subject and then summarizes and analyzes the con-
tributions of the ten essays in this volume to this debate as well as to the related
question of the impact of globalization on regulatory convergence/divergence.
On balance, these essays report both continued regulatory divergence as well as
movement in the direction of more stringent standards.



Dynamics of Regulatory Change:
How Globalization Affects National Regulatory Policies

An Introduction

David Vogel and Robert A. Kagan

[. Introduction

The intellectual impetus for this volume emerged from the issues addres$eating
Up: Consumeand Environmental Reqgulation in a Global Econowntten by David Vogel
(1995), one of the volume’s editors. Trading Up Vogel explicitly challenged the claim made
by globalization critics, especially those from the environmental community, that eéonom
liberalization leads to a lowering of regulatory standards. Vogel argues that, on the contrary,
under certain circumstances, global economic integration can actually lead to the strengthening
of consumer and environmental standards. The result is tlous akin to a “race to the top” than
to a “race to the bottom.”

Trading Upprimarily dealt with one category of national policieshose that governed
the safety and environmental impact of traded products. The aim of this volume is to extend the
focusof Trading Upby focusing on a broader array of issue areas. Since the impacts of
globalization are likely to vary by policy area, we solicited essays on the impact of globalization
on labor rights, women'’s rights and capital market regulations, in addibi@nvironmental
standards.

This volume both draws upon and contributes to an ongoing body of scholarship on the
impact of globalization. In 1996, two edited volumes were published on the domestic impact of
economic interdependenddational Diversityand Global Capitalisnedited by Suzanne Berger
and Ronald Dore, anithternationalization and Domestic Politjedited by Helen Milner and
Robert Keohane. This volume expands the focus of these collaborative research projects in a
number of ways.

Nearlyall the essays in the Milner and Keohane volume deal with the impact of
globalization on macr@conomic and sectoral policies. One essay, by Haggard and Maxfeld,
deals with financial regulations in developing countries, but only on one aspect, namely the
impact of these regulations on international capital flows. The essays in the Berger and Dore
volume are more diverse. Several deal with the impact of globalization on the nature of
capitalism. Thus they examine the dynamics of convergence and divengéhceespect to
industrial policy, corporate governance and competition policy.

The focus of this volume is distinctive in that it addresses the impact of globalization on
government regulation. We are interested in exploring not only the extent to wloichlization
impacts national policies, which is the central concern of the Milner/Keohane and Berger/Dore
volumes, but the direction of this impact. To the extent that globalization affects national
regulatory policies, to what extent and under whatwistances does it strengthen or weaken
them? Thus this volume represents one of the first efforts to systematically investigate the
existence and dynamics of the possibtace to the top,” or “race to the bottom. |

This introductory essay consists of thrgarts. The first provides an overview of the
scholarly literature on the impact of globalization on regulatory policies. The second explores the
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scholarly debate on the “California effect,” introducedlirading Up The third presents an
analytical oveview of the ten essays published in this volume.

We would like to express our appreciation for the generous financial support provided by
the Center for German and European Studies at the University of California, Berkeley and as
well as to the Centemof the Study of Law and Society for hosting our seminars and workshop.
This project would never have come to fruition without the dedicated assistance of Diahanna
Post who worked with us closely from its inception to completion.

[l. Race to the Bottom?

The impact of globalization on the regulatory policies of governments has been the focus
of considerable public debate and scholarly research. The public debate has been largely shaped
by critics of globalization, who claim that the integration of naibeconomies has undermined
national autonomy and forced nations to relax their regulatory standards. According to this
perspective, as capital and corporations move more freely across national boundaries,
governments are forced to engage in regulatorymetition. In order to either retain current
investments or attract new ones, they must lower the costs of doing business. One way of doing
so is to weaken labor and environmental standards. The result is a “race to the bottom” as
political jurisdictions conpete with one another by progressively reducing the protections they
provide to their citizens.

The political influence of the “race to the bottom” (RTB) imagery has been considerable.

It informs much of the recent opposition to globalization in genendlsade liberalization in
particular, most notably in the United States, but also in Europe. In the United States, trade
unions, along with environmentalists and citizen groups such as Ralph Nader’s Public Citizen,
have blamed globalization for undermigiworker rights and working conditions and for

impairing environmental quality and consumer protection. Much of their ire, as revealed by the
demonstrations in Seattle against the ministerial meeting of the World Trade Organization in
2000 and at the WadlEconomic Forum in Davos in January 2000 and 2001, has been directed at
institutions and agreements that seek to facilitate international flows of trade, finance and
investment (Wallach and Sforza 1999). Thus Donahue (1994: 47) writes: “The world has
bemme a huge bazaar with nations peddling their workforces in competition against one another,
offering the lowest price.” According to Daley (1993: 27), whose critique of globalization has
focused on its impact on environmental regulation, “unrestrictadetrmposes lower standards.”

Among scholars, the notion of a regulatory race to the bottom derives from the study of
competition within federal systems, most notably the United States. Students of corporate law
have employed it to explain the weaknesstaite corporate chartering laws in the United States.
Because corporations could be chartered in any state, and this charter allowed them to conduct
business in all the others, states competed to relax their chartering requirements in order to attract
therevenues from chartering. The “winner” in this competition is Delaware, whose chartering
rules are considered most favorable to management. In effect, Delaware’s floor became a ceiling
for other states. The concept of the “Delaware effect” was subseguanployed to denote
other examples of devolution within federal systems, such as the existence of pollution havens
that attract runaway factories. As trade liberalization made competition among countries more
similar to that among American states, the &ehre effect became a model for a hypothesized
international race to the bottom.



Over the last decade, an extensive scholarly literature has emerged on the impact of
globalization on national policies. Most scholars have found little support for tha et
increased economic integration has undermined either the autonomy of governments or their
ability to protect their citizen$ Geoffrey Garrett (1998) argues that globalization has been far
less constraining than many of its critics have allegedadn, he observes that increased market
integration has commonly been associated with more interventionist government policies and
greater policy divergence among nations. Among OECD countries, government spending and
effective rates of corporate taxatibave tended to increase even as their economies have
become more integratedwithout resulting in capital flight. Nor has the autonomy of
governments over their fiscal policies been reduced, although their ability to run substantial
deficits has been cotrained.

In seeking to explain why governments have not reduced either the size or scope of their
welfare states in order to become more “competitive,” Garrett argues that more conservative
social policies do not necessarily improve international comipetiess. On the contrary, a more
generous social safety net may actually strengthen the ability of governments to adjust to rapidly
changing international market conditions. Thus, even to the extent that concerns about
competitiveness do affect nationalligy-making, these concerns do not dictate either any
particular mix of policies or less progressive ones. Globalization has produced neither policy
convergence nor a race to the bottom.

The contributors tdNational Diversity and Global Capitalisaiso find limited evidence
of policy convergence with respect to either maesmnomic policies or micrpolicies. National
differences in interest rates, as well as corporate governance and the organization of production,
remain substantial. They do find evidenaf convergence in some policy areas, such as
competition policy, but these they attribute to a gradual process of institutional adoption rather
than to global economic constrairts.

Miles Kahler (1998) notes the difficulty of measuring and explainingsiae gaps
between popular preferences and national policiagiap whose existence is asserted by RTB.

He claims that the best indirect evidence of regulatory laxity as an instrument of international
competition would be national policy convergencef giblicy convergence is absent, the case for

a RTB is undermined” (Kahler 1998: 15). Yet he observes little evidence of increased
convergence even in areas such as taxation where presumably differences in national policies
would be expected to have impant competitive consequences. He concludes: “If a RTB had
been completed, no tax havens, offshore banking or Delaware effect would remain: the ‘bottom’
would have been reached” (Kahler 1998: 19).

While policy convergence may be a necessary sign of thetence of a RTB, factors
other than economic pressures may lead countries to adopt similar policies. Bennett (1991)
identifies four mechanisms of policy convergence. These are emulation, when state officials
copy action taken elsewhere; elite networkiolgaracterized by the role of transnational policy
communities; harmonization though international regimes; and penetration by external actors and
interests. According to Bennett, all but the lattermost are compatible with the maintenance of
state autonomyBut even penetration is not necessarily associated with RTB, as transnational
actors can use their influence to pressure countries to raise standards as well as lower them.

! For an excellent summary and critical analysis of the “myth” of a race to the bottom, see Drezner 2000. For a
dissenting view, seRodrik 1997.
2 See also Pauly and Reich 1997.



Much of the literature on the impact of globalization has focused on environmenta
regulation. One such study examines trends in urban air quality in China, Brazil, Mexico and the
United States. David Wheeler, who works with the World Bank, reasons that if the RTB model
were valid, then “after decades of increasing capital mobilityeswhomic liberalization . . .
pollution should be increasing everywhere. It should be rising in poor countries because they are
pollution havens, and in higincome economies because they are relaxing standards to remain
costcompetitive” (Wheeler 2000:)3 Yet Wheeler’s data reveals that contrary to the predictions
of RTB, major urban areas in China, Brazil, Mexico and the US have all experienced significant
improvements in air quality.

According to Wheeler, empirical research has undermined eacle assumptions that
underlie RTB. First, while the RTB model assumes that pollution control is a critical cost for
most firms— hence their incentive to relocate to pollution havems fact compliance costs are
relatively modest. Second, loimeome commuities do not passively accept polluting firms;
they often mobilize to pressure such companies to improve their environmental performance,
even in the absence of effective government regulation. Third, as countries become richer,
environmental regulationgvariably become more effective. Finally, large multinational firms
generally adhere to OECD standards in their developing country operations.

This last point is documented in David Sonnenfeld’s (2002) study of the impact of social
movements in rich counes on pulp and paper manufacturing in developing countries.
Sonnenfeld finds that these social movements, based primarily in northern Europe, along with
government agencies, have played a critical role in transforming pulp and paper production in
Southeat Asia. Thus foreign investment has served as a vehicle to improve environmental
performance in developing countries. Ronie Gatlanson makes a similar argument in
Exporting Environmentalisr{2000), which documents the role of American based
multinatianals in promoting a voluntary code of environmental responsibility among foreign and
domestic chemical firms in Mexico and Brazil.

That is not to say that riclvorld multinational corporations invariably impose identical
pollution controls on their thirdvorld factories. A Tufts University study found that in many
cases American corporations’ operations in developing countries were less protective of the
environment (partly due to inadequate local infrastructure and a less experienced workforce) than
ther U.S. facilities. Yet others found cases where environmental measures in overseas operations
“were more innovative than the comparable U.S. facility” (Rappaport and Flaherty 1992: 138;
see also Fowler 1995).

Other crossmational studies of environmentabsdards and performance, primarily
among relatively developed countries, demonstrate the extent to which globalization has proven
compatible with improved environmental performance in many ateste however, that such
studies do not by themselves refuhe claim that globalization has created a “political drag
effect.” For even if environmental conditions have improved along with globalization,
governments may still be reluctant to mandate the still higher levels of environmental protection
preferr@l by their citizens because they fear a loss of competitivenesen if such fears are in
fact unwarranted. It is, of course, difficult to specify how much stricter some national
environmental standards might be if the global economy was less integhdteahatively,

3 See, for example, the evidence cited in Vogel 2000.
* See, for example, Esty and Geradin 2000.



factors other than concerns about international competitiveness may temper the level of national
regulatory standards and the vigor with which they are enforced.

The claim that political jurisdictions are not forced to lower regulatoaydards to
attract investment is supported by the extensive empirical literature on both the interstate and
international effects of environmental regulation. These studies all come to a similar conclusion,
namely that environmental regulations have h#telimpact on firm location decisions. Thus
there is no evidence that either those American states or countries that have relatively strict
environmental standards have experienced greater difficulty in attracting or retaining investments
than political prisdictions with laxer standards (Jaffee 1995; Levinson 1996; and Stewart 1993).

In this context, it is worth recalling that most international investment, as well as
international trade, takes place among relatively rich countries, whose environstantidrds
are roughly comparable. While some studies point to large growth of direct overseas investment
in high-pollution industries in lesser developed nations (Low and
Yeats, 1992: 98), Anderson and Kagan (2000) found that US overseas investmetyt in dir
industries” has grown more rapidly @ECD countries than in lesseleveloped countries.

Because OECD countries feature more strict regulations and more effective enforcement than
lesserdeveloped countries, this investment trend tends to undercuptikition haven”
hypothesis.

Of course, the environmental policies of all countries may not be equally unaffected by
the constraints of international competition. Porter (1999) argues that the problem is not the
existence of a RTB in relatively rich courdgs. As he notes: “no empirical evidence has been
found that any OECD country has settled for suboptimal environmental standards in response to
international competitiveness concerns” (Porter 1999: 138). Rather, he opines that the negative
impacts of corpetitiveness concerns are to be found in rapidly industrializing countries, many of
whom have been reluctant to enforce their environmental standards out of fear that their
economies will suffer a competitive disadvantageaasds other relatively poor rieons. The
regulatory standards of these countries, he claims, are “stuck at the bottom.” Thus, they are
“dragging down” the regulatory standards not of rich countries but of other poor ones. Porter,
however, does not offer any systematic evidence tosuppis contention.

Spar and Yoffie advance a theoretical explanation for why increased capital mobility has
not invariably created a “downward spiral or rivalry that works to lower standards among all
affected parties” (Spar and Yoffie 2000: 1). Thegae that multinational firms are most likely
to have a negative impact on national regulations when four circumstances hold: the products or
key inputs for the firms are homogeneous, crbesder differentials are significant, and both
sunk and transactiocosts are minimal. Since all four circumstances rarely hold, firms in most
international industries have neither the capacity nor the incentive to freely move their facilities
around the world, thus pressuring governments into lowering their standards.

In addition to suggesting how races to the bottom are forestalled by the internal dynamics
of various industries, Spar and Yoffie show how the establishment of common standards can
curtail “races,” even after they begin. These can either by imposedjtgements among
governments, as in the case of international environmental treaties, or through private initiatives.
The latter are playing an increasingly important role in the areas of human rights and labor
standards, as well as in the environmentdigies of some international industries. Their
analysis points to an important dimension of globalization, namely that it involves more than the
exchange of economic inputs and outputs. It also is associated with the spread of values and
norms across natial boundaries.
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Bernstein and Cashore (2000) make a useful distinction between globalization, by which
they refer to structural economic factors associated with rising levels of trade, finance and direct
foreign investment, and internationalization, whiavolves the influence of transnational actors
and institutions, and the rules and norms they embody, on domestic policy. They argue that
“global economic factors alone generally do not determine the direction of domestic policy
responses” to internatiahpressures (Bernstein and Cashore 2000: 73). The four paths of
internationalization they identify market dependence, international rules, international
normative discourse and infiltration of the domestic policy proeealso have a major effect on
domestic policy and may either complement or challenge the effects of economic globalization.

These latter two analyses point to an important insight: to understand the dynamics of
globalization as well as the extent and direction of its impact on natmriadies, we need to
examine not only its economic dimensions, but its legal and social ones as well. Globalization is
associated not only with increased economic interdependence but with an expansion of
international political and social interaction. Tlagter includes the adoption of common
regulatory policies though international agreements, as well as the spread of international norms
and advocacy networks.

[1l. The California Effect

The “California effect” offers a model of firm behavior thattiee mirror image of the
Delaware effect and its “race to the bottom.” The California effect is predicated on the existence
of relatively large, highly regulated markets in the world’s richest countries. Firms seeking to
export to these markets must mést latter’s relatively strict environmental and consumer
standards. Having been forced to adjust their exports to meet these standards, it is then in their
interest to have their home country adopt similar regulatory standards, since this enables them to
achieve better economies of scale by producing more similar products. Higher regulatory
standards may also give them some advantaga-vis domestic competitors who have not
geared up to meet the standards of “stringent regulation” countries. Totiéat éxat it is easier
for domestic firms to comply with relatively strict regulatory standards than it is for rival firms
from less regulated jurisdictions, the former will advocate stricter standards, often in alliance
with nongovernmental organizatiorfslGOs). Without global markets, there would be fewer
such coalitions between Baptists (environmentalists) and bootleggers (certain regulated firms),
since bootleggers would have less incentive to support stricter regulatory standards in order to
disadvanage foreign competitors.

Thus trade liberalization can strengthen regulatory standards in two ways: it facilitates the
“export” of stricter standards and it encourages firms to support stricter domestic standards than
they otherwise might prefer. In shosdtricter regulatory standards can be a source of competitive
advantage. Kahler writes, “Essentially, Vogel argues that the scale of home country market in
firm calculations forces transaction cost considerations to the fore, rather than production cost
burdens” (Kahler 1998: 22). Yet at the same time, as Kahler notes, Vogel's model suggests
conditions under which the export of regulatory standards might weaken or fail.

First, the model assumes that nations with larger markets prefer more stringent
regulations. While this may be true in the case of environmental and consumer standards, since
affluence and social regulation are strongly correlated, it does not necessarily hold for other areas

® For the latter, see for example Keck and Sikkink 1998.



of regulation, such as financial and telecommunications. Iatter areas, rich countries such as
the United States may prefer less stringent standamise in part to the political influence of
domestic firms-, which are then “exported.” In addition, “the contribution of home country
regulation to productiogosts must not outweigh the transaction costs benefits of operating with
similar standards abroad, and forcing competitors to meet host country standards at home”
(Kahler 1998: 23). Kahler suggests that while environmental regulation in rich countries may
pass this cost/benefit calculation, taxation probably does not.

Vogel (1995) acknowledges that the California effect does not even apply to all aspects
of environmental regulation. Its effectiveness may be largely limited to product regulation, since
thes regulations directly affect environmental quality and health and safety in the consuming
country. But much environmental regulation is geared toward production processes. Scharpf
(1995) observes that there is no incentive for producers to adopt staoéegn process
standards since “such regulations do not affect the usability, the safety or quality of products so
produced.” He adds: “Steel from furnaces with high sulfur dioxide emissions is
indistinguishable from steel produced with the most expensmission controls and the same
is true for automobiles produced by workers with or without paid sick leave in firms with or
without codetermination.”

According to Swire, “Vogel's analysis . . . shows the central role that public choice plays
in driving competition among jurisdictions” (Swire 1996: 81). In addition to the two mechanisms
of “trading up” that Vogel cites, namely that internatiomaented producers will support the
stricter standards once they are already complying with that standard in the greener market,” (81)
and that “domestic producers can hope to gain market share by helping craft environmental or
safety standards to their own advantage” (82), Swire offers a third mechanism: “the
demonstration effect of the strict standarthe ablity of producers to meet the strict standard in
one jurisdiction proves that the standard is technologically achievable at reasonable cost” (82).
Yet, like Scharpf, Swire argues that Vogel's “Race to Strictness” analysis applies to only a
highly limited subset of environmental laws, namely those that govern product standards. But “a
large fraction of environmental protection laws do not fit Vogel's model” (85). There is no “race
to the top” for air, water or ground pollution from stationary sources sscfactories, nor for
ambient air, water or groundwater quality standards. Moreover, “the entire and important realm
of natural resources protection . . . also fall(s) completely outside the California effect.”(85).
Thus “other jurisdictions can . . . kidlolphins, cut down rain forests, or destroy wetlands,
without any sign of the California effect” (85). While Swire’s analysis of the limitations of the
California effect is intended to demonstrate the need for federal environmental standards within
the United States, his analysis applies with even greater cogency to the global economy.

On the other hand, another strand of Vogel's thedise idea that political coalitions
between Baptists (environmentalists) and Bootleggers (certain regulated firnmdrj\ean
domestic regulatorgtandards up can apply not only to product regulations but to production or
process regulations. Multinational firms that have learned to meet demandisgp#uation
controls in stringentegulation nations sometimes can @sfe reputational gains and an
advantage over lessxperienced competitors by allying with environmentalists and pressing for
tougher regulations in lesstringent nations where they have operations. Similarly, in federal
systems such as the United Statasnpanies with installations in strict regulation states often
have pressed for nationwide federal gmilution regulations that impose higher standards on
their competitors who operate in states where laxer standards prevail. The extent to which this
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BaptistBootlegger dynamic offsets business incentives to pustvéakerprocess standards
remains an open question.

There have been a number of empirical studies of the existence, @xstence of the
California effect. Golub (2000) finds a Califomeffect operating within the European Union. A
number of environmental product standards enacted by the EU’s “greener” Member States, most
notably Germany, the Netherlands and Denmark, have served as unilateral trade barriers, making
it difficult for products from less green Member States to enter their markets. In many such
cases, notably automobile emission standards or standards for energy efficiency, the EU has
responded by harmonizing product standards at levels approximating those of its greener
membr states.

Thus there has been a “California effect” in Europe: green country preferences for
stricter product standards have been exported to the EU’s less green Member States. But the
mechanism by which this upward harmonization has occurred is nhtsexely a market
phenomenon. Rather it has also required the involvement of a set of institutions that have the
authority to establish uniform product standards among countries with diverse regulatory
standards. In other words, in the case of the EU, evtiie California effect originates in the
greener preferences of the EU’s largest market, (Germany) and in use of regulations as trade
barriers (as the theory predicts) the “export” of stricter standards to other EU Member States has
taken place not throdgmarket mechanisms but through political ones. It is a supranational body,
namely the EU, which has harmonized European standards upwards.

At the same time, Golub observes tipabcessstandards within the EU have followed a
rather different dynamic. Nainly do stricter production standards place firms in the EU’s
greener member states at a comparative disadvantage, the standards cannot be used to exclude
products produced by less green Member States. Since such standards do not affect the single
market the leverage of nations such as Germany, the Netherlands and Denmark over the terms
of harmonized standards is limited. Not surprisingly, the EU’s harmonized production standards
have often tended to reflect lowestmmonedenominator bargains, often dbdng existing
standards in most Member States, rather than raising them to the level of the EU’s greener
members. “Examples of such minimal ratcheting include EU standards covering sulfur dioxide
and nitrogen dioxide emissions, ambient lead levels, gdg@el oil content, large industrial
plants, detergents, aquatic mercury levels, PCBs, shellfish and freshwater fish, and waste
disposal.” (Golub 2000: 187) Golub’s analysis provides empirical support for the lack of
application of the California effecbtproduction standards, as predicted by Swire and Scharpf.

Genschel and Plumper (1997), like Golub, expand the definition of the “California
effect” to include the role of international cooperation in driving regulatory standards upwards.
They present tw case studies. One is the successful standardization of capital adequacy
requirements in international banking, demonstrating that “multilateral cooperation among nation
states can stop a deregulatory downward spiral and turn it irdoeato the top(Genschel and
Plumper 1997: 627, italics in original). Their second caske failure of the EC to counter tax
competition by agreeing on a common withholding tax on interest paymesuggests the
circumstances when such-operative turnarounds are liketo fail.

Genschel and Plumper conclude that the likelihood of a negotiated “California effect”
depends on two structural factors: the size of the smallest possible coalition that can gain from
cooperation all by itself (the-group) and the external effeof cooperation on nenooperators.

Thus a California effect is more likely to take place if the minimum number of countries that
would benefit unilaterally from adopting a strict standard is relatively small, since under these
8



conditions those countigewill more easily agree on adopting such a standard even if they have

to bear a disproportional part of the associated costs. Secondly, strict standards are more likely to
spread if a network effect exists, whereby the benefits relative to the costetiragithem

increase as more countries adopt them. This dynamic held for strict banking standards, in which
a few countries derived benefits from the adoption of a common set of strict standards and the
benefits increased as more countries adopted thet steindards. It did not hold for tax policies,

for in this case harmonization only made sense if a relatively large number of countries agreed to
adopt common policies. Moreover, nenoperators were not disadvantaged if a relatively large
number of countes agreed to adopt common tax policies.

Sebastian Princen’s (1999) research tests one dynamic of the California effect by
examining the impact of the EU’s environmental policies on its trading partners. He presents a
twe step process by which the Clalinia effect shifts standards for traded goods. Initially, a
country has to decide to require other countries to comply with certain standards if they want to
retain access to its markets. Subsequently, the exporting country has to decide to adopt these
stricter standards. He argues that the successful completion of these steps depends on three
groups of factors. First, the implementation of the California effect must be consistent with the
trade rules under which the two countries are operating. If tralgs prohibit a country from
excluding products, which do not meet its domestic standards, there can be no California effect.

Second, the California effect depends on the relative size of the two countries’ markets.
The larger the market size of the star country relative to that of the less strict country, the
more likely there will be a California effect. Third, the willingness of a country to pressure a
trading partner to adopt its higher standard depends upon the preferences and politicalsstrength
of public interest groups in the two countries. The more these groups have similar preferences for
stricter regulatory standards, the more likely such standards will be adopted in the laggard
country.

Princen compares two trade disputes which involtredEC, the US and Canada. The
first case he examines is the EC’s{#gp ban, (a “process standard” for foearing animal
products). Here the EC was able to use its economic leverage to strengthen the regulatory
policies of its trading partners, though influence was greater on Canada than on the US. In his
second case, the EC’s beef hormone ban, there was no California effect: the US did not adjust its
regulatory policies upward to reflect those of the EC, even though the latter’s policies denied the
US an important export market. While Princen is not able to isolate the relative importance of the
three factors in explaining these different outcomes, his analysis points to the importance of
incorporating the economics of “trading up” in any systemtteory of the California effect.

In a subsequent essay, which explores the differences in European and American
regulations of genetically modified foods, Princen adds another dimension to this variable
namely the relative costs of target country regory adjustment. Thus, in the case of the EU’s
leg-trap ban, the costs of strengthening American regulatory policies to maintain its access to the
European market were relatively modest, while in the case of the EU’s beef hormone ban, the
costs to the Wited States of meeting stricter European standards were substantial, as in the case
of EU regulations for genetically modified foods. Hence a California effect occurred in the
former case, but not the latter two.

The importance of the preferences ofdireg partners on whom one is dependent also
underlies the work of Hoberg, Banting and Simeon (1997). According to this study, Canada has
progressively tightened its automobile emissions standards as a response to changes in regulatory
policy by both the site of California and the United States, while economic integration between
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the United States and Canada has also pulled Canadian newspaper recycling requirements
upward. In addition “demands from European governments and consumers for ciileene
paperproducts and more environmentally sensitive forest practices have encouraged the industry
to adopt expensive controls to reduce emissions of dioxins and furans and the province of British
Columbia to [strengthen] overall its regulatory regime” (Hoberglet1997:19). Hoberg

concludes that Canada is fortunate in that its largest trading partner tends to have relatively
stringent standards. “If the balance of trade flows within NAFTA changed, and 80% of Canada’s
exports were to Mexico rather than the @nt level of 3%, the balance of pressures would
obviously be quite different” (Hoberg et al., 1997:19).

In sum, the California effect focuses on the role of market forces in leading to the
adoption of stricter regulatory standards by producers in a nattoading partners. It is most
likely to occur when four conditions apply. The first condition has to do with the nature of the
regulation: product standards are more likely to produce a race to the top than production or
process standards (Swire 1996, &qdf 1995, Golub 2000). The second condition has to do with
the relative size of the market of the two countries: the larger the market size of the stricter
country relative to that of the less strict country the more likely is the latter to adopt therfsrm
standards (Princen 1999). The third condition requires that the costs of the regulatory change be
low relative to the benefits of market access (Princen 1999). The fourth condition has to do with
regulatory policy of a nation’s trading partners. Thalifornia effect is more likely to occur
when a country’s major export market has significantly stricter regulatory standards. (Hoberg et
al, 1999)

However, it is important to note that these market mechanisms do not exhaust the
vehicles through whit nations may “export” stricter regulatory standards. Genchel and Plumper
(1997) and Golub (2000), note that international agreements or institutions constitute an
alternative mechanism though which stricter standards may be globalized. In addition, Swire
(1996) argues that the California effect can work through more informal mechanisms. These
include the demonstration effect of stricter standards, the decisions of MNCs to adopt uniform
regulatory practices and the scrutiny of NGOs. While in the remainiiioessay, we use the
term “California effect” to refer only to market mechanisms, all three mechanisms have played
an important role in strengthening regulatory standards. Equally importantly, the latter two
mechanisms, namely informational agreememtsistitutions and informal mechanisms can
apply to production or process standards as well as product standards.

IV. The Research in this Collection
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The ten essays in this volume attempt to contribute to the understanding of both the
impact of gldoalization in general and the role of the California effect in particular. As is the case
with much of the literature in this area, the majority of these essays address various aspects of
environmental regulation. Carr and Scheiber explore regulatory e=gion marine conservation,
Delmas examines the globalization of environmental management standards, Kelemen looks at
federalism and environmental regulation, Post discusses environmental standards in East Central
Europe, Murphy investigates the regulatmiozone depletion and marine mammal protection,
and O’Neill focuses on hazardous waste management. The remaining four essays explore other
areas of regulatory policy: Victor addresses food, plant and animal safety standards, Gelb looks
at women'’s righé, Gitterman examines labor market regulation and Simmons explores capital
market regulation. In addition, one of Murphy’s case studies deals with shipping regulation,
which entails labor and environmental standards.

These essays demonstrate that thegdlaee primary ways in which globalization can
affect national regulatory policies. One mechanism has to dotivglilynamics of market or
competitive forcesMurphy and Simmons posit a world in which both firms and governments
seek to maximize their ecomic interests visavis the global economy and then explore how
these interests affect regulatory outcomes. Murphy, like Vogel, emphasizes the ways in which
market forces directly trigger changes in national regulations, as national governments, often
pushed by domestic business interests, strive to gain competitive advantages.

Simmons, however, emphasizes the ways in which some configurations of competitive
pressures trigger action througansnational or international institutiongder focus is on
international competitive dynamics, as when politically and economically powerful nations use
transnational bodies, such as the European Union or push for international treaties that impose
their own standards on other countries. Kelemen, Victor, GittermdrPast also focus on
regionaland international institutions. Victor examines the role of the World Trade Organization,
specifically its Sanitary and Phytosanitary Agreement on food safety standards, while both Post
and Gitterman explore the regulatorypact of the European Union, the former on
environmental conditions in East and Central Europe and the latter on Member States’ labor
regulations. Kelemen'’s essay is broader in focus, exploring the impact of a number of different
trade agreements, primaribn environmental standards, in federal systems.

Of course, the intermediation of international or transnational institutions does not always
cancel out the continuing influence of market pressures. Thus Carr and Scheiber’'s and O’'Neill’s
contributions expire the interplay between institutions and market forces. Carr and Scheiber
examine the relationship between various international agreements to promote fisheries
conservation and market pressures while O’Neill looks at similar dynamics to understargl trend
in the shipment and treatment of hazardous wastes. Delmas’ essay presents a variation of this
theme: it examines the interaction among market forces, domestic regulations, and the adoption
of a voluntary environmental standard, namely ISO 14,000.

The thrd mechanism of globalization described in this volume isititernationalization
of norms and international advocacy networkishis is the subject of Gelb’s contribution, which
explores the impact of these mechanisms on the treatment of women (algtoaigbtes that
transnational institutions, particularly the European Union, can enhance the effects of new
normative developments).

In principle, these three mechanisms of globalization, acting either alone or with one
another, may produce one of threg@omes. First, globalization may have little or no impact on
protective regulations. Second, globalization may strengthen these regulations, resulting in a race
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toward the top (RTT). Third, globalization may weaken protective regulations, resulting in a
race toward the bottom (RTB). Itis important to note that these three outcomes are related to,
though logically distinct from, the issue of policy convergence/divergence. Thus both a RTB and
a RTT can produce either increased convergence or divergegpending on the intensity of
international pressures. That is, some countries may sprint ahead in the general direction of
greater stringency or greater laxity, while others move only somewhat or not at all in that
direction. Even if a race exists, not abuntries may be contestants.

The essays by Simmons and Murphy each suggest a simple general model for
understanding globalization’s likely effect on national regulations, and then test or illustrate the
efficacy of their models through several case msaf different spheres of regulatory policy.

As we shall see, both models help explain the dynamics explored in many of the other chapters.

As noted above, Beth Simmons’s essay, “The International Politics of Harmonization:
The Case of Capital Marketdgulation,” makes natieetates and their perceived interests the
keys to changes in national regulatory policy. Simmons focuses on regulations concerning
capital adequacy standards, amibney laundering, public offering accounting standards, and
informaton sharing. In none of the four cases is there evidence of a race toward the bottom.
Rather Simmons is interested in explaining when there is a race toward the top, rather than
continued regulatory divergence.

When a dominant financial center initiatestacter regulation, other countries may or
may not have an incentive to emulate it. In the cases of both capital adequacy requirements and
accounting standards for public offerings, Simmons observes that it is in the interest of other
countries to adophese stricter regulations since doing so maintains or enhances their ability to
attract capital. Accordingly, as in Vogel’s “California effect,” we have a race toward the top
based on market mechanisms.

In the case of both anthoneylaundering regw@tions and capital adequacy standards,
Simmons points out seconddynamic that comes into play. In both cases, the heterogeneity of
national policies generates strong negative externalities for the dominant financial centers since
the latter are negativelffected if other countries do not adopt equally stringent standards. In the
case of antmoney laundering regulations, however, other jurisdictions have no incentive to
adopt similar restrictions; indeed, it might well be in their interest not to d&/sbsince there
are negative externalities for the dominant financial centers, they have an incentive to pressure
international institutions to force other countries to adopt similar policies against money
laundering. The result is movement towards thg taut not in the form of a market driven
“California effect,” but rather due to the political control of international institutions by polities
that favor stricter standards.

In Simmons’s fourth case, information sharing among securities regulaters,are
neither negative externalities experienced by the dominant financial centers nor an incentive to
emulation on the part of other countries. Hence the outcome is continued divergence.

Simmons suggests that her framework can be useful in accouptimghfer issue areas in
which there is a strong imbalance, or asymmetry, of standards and of economic or political
power among countries. Implicitly challenging the RTB model, she posits that large, powerful
jurisdictions which enact regulations that tHsglieve are in their interest are not likely to retract
them simply because other jurisdictions have not chosen to emulate them. The question then
becomes, first, whether the choices made by a major jurisdiction give other countries incentives
to emulateto diverge, or make no difference to them; and second, whether the major jurisdiction
suffers from the failure of others to emulate it. In the area of environmental policy, for example,
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the lure of access to rich greener markets might provide an impantzemtive for producers in
laxer regulation states to emulate stmettion product standards (e.g., for motor vehicle
emissions), an incentive that would be lacking in the case of the green martatisction
standards. Hence “trading up” is more liketyoccur in the former case than the latter.

This brings us to the second question. If the other jurisdictions do not have an incentive
to emulate, what difference does this make to the country with higher standards? For example, if
important politicalconstituencies in rich greener countries believe the weak production standards
of lessgreen nations impose negative externalities on their populations, then the green states, in
Simmons’s model, have an incentive to use international organizationsmera@mmuscle to
pressure the lesgreen states to make their production standards stricter. This might occur, for
example, if competitive pressures from industry in fgyaen states threaten the jobs of rich
greennation workers, or if the nogreen stats standards are seriously damaging particular
environmental resources that are treasured bymation environmentalists, such as an
endangered species or the ozone layer.

Alternatively, if divergence in national regulations generates no negative eliesor
the first jurisdiction, then there will be continued divergence. This analysis is useful in
accounting for when greener countries seek to impose their higher standards on other
jurisdictions through international environmental agreements, ssitireadViontreal Protocol
analyzed in Murphy’s essay, and when they simply maintain stricter standards unilaterally, as in
the case of virtually all domestic production standards in rich countries.

Simmons, however, posits the impossibility of a race towhedbottom, since she
assumes the dominant power or powers have the ability to impose their preferences on other
countries if they need to do so in order to maintain the effectiveness of their own standards. This
may well be the case with respect to finaiecegulations in which there are marked international
power asymmetries. But what if the political jurisdiction or jurisdictions with a preference for
stricter standards is unable to impose them on other countries? In other words, suppose there are
no sgnificant international power asymmetries?

In such a case, one could well imagine that if a stregjulation country suffered
significant enough negative externalities from its imposing higher standards than other countries,
then it might be forced to lwer its standards. In this context, it is worth recalling that the RTB
model assumes that some nations experience significant competitive disadvantages as a result of
maintaining adequate wages, a strong social safety net and stringent consumer and
environmental standards, and jurisdictions that prefer more progressive policies are incapable of
imposing them on other countries. Under these two circumstances, there would be, according to
this analysis, a RTB. In none of the case studies in this volume, Verweoes that scenario
unfold.

Dale Murphy’s essay, “The Business Dynamics of Global Regulatory Competition,”
looks more closely at the kinds of market structures and international competitive dynamics that
induce nations to change their regulations.afigues that variations in regulations among
jurisdictions may generate three trajectories: convergence toward a lower common denominator
(RTB), convergence toward a higher common denominator (RTT), and no impact, i.e. continual
heterogeneity. He presents a thpet model to account for these outcomes. The first part refers
to the asset specificity of investments and transactions. Firms whose investments are mobile, he
hypothesizes, are likely to relocate to less restrictive regulatory environments, thus encouraging a
RTB, while investments with high assspecificity deter firms from moving to lax regulation
countries. High assetpecificity in turn creates incentives for firms to push for common
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regulations across borders, which may encourage a RTTleasttharmonization at a higher
level of stringency.

The second part of Murphy’s analysis distinguishes between (a) process or production
regulations, which he hypothesizes may spawn competition in laxity, and (b) product ormarket
access regulations, Wit may lead producers to favor stricter domestic regulations which can
function as trade barriers and produce a RTT. The third part addresses market structure: Murphy
hypothesizes that changes in regulatory policies are more likely to be achieved adbmi
established firms in large, concentrated markets.

Murphy employs his model to explain three cases. The first involves shipping
registration, which exhibits competition in laxity toward a lowest common denominator,
especially among less developedioas that establish ship registries. In this case, process
regulations (concerning ship safety, environmental, and labor standards), low asset specificity
(ships are movable), and competitive pressures combine to produce a segmented race toward the
bottom, as standards in rich nations remain unchanged but become less relevant because many
shippers have reegistered their vessels in poorer countries which have laxer standards. There is
no RTT because stringen¢gulation nations have not pushed haithex by a “California
effect” restriction on market access or an international treaty, to compebflagnvenience
states to upgrade their standardgartly because stringenttion corporate customers, and
presumably consumers as well, benefit fromvéw shipping costs. For their part, the shipping
firms in strict regulation countries have no incentive to either encourage their governments to
lower their standards or to protect them from international competition, since they can simply
reflag their eagy moveable assets in lax regulation countries. The result is a de facto RTB
among nations seeking to attract ship registration.

Murphy’s second case examines the successful negotiation of the Montreal Protocol,
which raised production standards in tweifdyr countries to restrict the production and use of
CFCs, thereby reducing the depletion of atmospheric ozone. Why did this RTT occur?
According to Murphy, the chemical industry was characterized by high market concentration and
its dominant producerafored a ban on CFCs in order to capture the benefits from selling CFC
substitutes. The US was sufficiently powerful to pressure for the adoption of an international
treaty that effectively made American standards international ones. The result was an
intenational agreement that both protected the interests of American domestic producers and
enhanced environmental protection.

Murphy’s third case is one in which American tuna producers supported applying the
strict American dolphirprotection standard nainly to tuna caught by American vessels sold in
the US but to tuna imported from Mexican tuna boats. Notwithstanding successful challenges
from the GATT— which prohibited the exclusion of products based on their method of
production-- this ban lasted nte than a decade, thus enabling American tuna fishers to maintain
their domestic market share, while maintaining stringent dolphin protection and thus appeasing
American environmentalists. It eventually led to the strengthening of Mexican dolphin pratectio
standards and an international dolphin protection treaty, thus producing a RTT, in the former
case by “California effect” market mechanisms and in the latter through international
institutions.

In both the CFC and the turdolphin RTT cases, pressures &tricter regulations
emerged from a Baptiddootlegger coalition, i.e. an alliance of business and environmentalists.
By contrast, according to Murphy, “Baptists” have not played an active role in pressuring for
more effective international shipping ndgtion— the RTB case. In strigtegulation countries,
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neither seamen’s unions nor NGOs have been able to deny port access to reflagged foreign ships
that fail to meet domestic labor or safety standards. Conversely, as Murphy notes, stringent
regulation ountrieshavebanned access by any oil tankers that do not meet stringent spill
prevention standards largely because both domestic NGOs and large petroleum companies
especially in the wake of the Exxon Valdez disastérave a common stake in preventioig

spills within their territorial waters and globally. Not incidentally, such regulations helped reduce
industry overcapacity.

Christopher Carr and Harry Scheiber’s essay, “Dealing with a Resource Crisis:
Regulatory Regimes for Managing the World’'s Meg Fisheries,” addresses another kind of
failure of regulatory governance: even if international institutions can bring about more stringent
worldwide regulatory restrictions, they are not always able to assure their effective
implementation and enforcemie Carr and Scheiber describe the inability of nations to develop
an adequate regime to manage the world’s marine fisheries, which are becoming depleted due to
overfishing. As Simmons’s model would predict, there have been a large number of
internationakefforts, many led by the United States, an important fishing nation, to promote the
sustainable use of this critical global resource. Treaty has followed upon treaty. But in contrast to
Simmons’s model, these efforts have repeatedly faltered at thedeweplementation and
enforcement. The question is why.

As Carr and Scheiber demonstrate, many governments find it in theirtemorpolitical
interest to continue to subsidize fishing fleets and encourage their domestic producers to harvest
as many fid as they can. Meanwhile, countries that have tried to manage their fishing stocks in a
more sustainable manner lack the capacity to force other countries to adopt similar policies.
Complicating the efforts of all countries to more responsibly managedburce are the
difficulties of policing fishing catches by thousands of highly mobile individual fishing boats, a
lack of scientific consensus regarding the size of worldwide and regional fishing stocks, and the
ability of fishing vessels to shift theregistration to countries whose conservation standards, as
actually enforced, are less demanding.

Note however that as in the case of Hlafyjconvenience countries, Carr and Scheiber do
not describe a universal race toward the bottom, in which “greemeritcies have been forced
to relax their own conservation efforts, but rather demonstrate how stringguiation
countries’ efforts have often failed as more boats fromriegulation countries ply the seas,
confounding schemes to enforce quotas andraterictions. Even when stringent regulation
countries are able to deny market access to fish caught in unsustainable ways, as permitted by a
number of international treaties, such efforts often have failed because foreign fishing vessels
can sell theircatch in other international markets. In short, there is no “California effect”
because stringent regulation countries lack sufficient market power. This reminds us that
effectively enforced international standards are the exception rather than tharalkebut a
handful of cases, greener countries have been unable to force or persuade other countries to
enforce common standards for marine conservation.

The fisheries example therefore shows the limits of Simmons’s assumption that if
powerful countres experience externalities from others’ weak standards, they can force them,
through international organizations or economic pressure, not only to adopt but also to enforce
stricter standards. Her response might be that these particular negative etidsradieclining
high-seas fisheries have not been so great as to be politically or economically intolerable to
powerful polities. Americans and Western Europeans have been more concerned about the fate
of whales than about the disappearance of cod fiteerGeorges Bank. Alternatively, monitoring
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and enforcement may present more serious problems in the case of fisheries than in the case of
capital market regulations.

A somewhat more hopeful scenario is described in “Globalization and Hazardous Waste
Management: From Brown to Green,” by Kate O’Neill. Her focus is on the problem of
hazardous waste management, a problem that has been exacerbated by the fact that a significant
share of these wastes is exported for disposal. A number of countries, most notaithern
Europe, have implemented policies to reduce the amount of wastes they produce and improve
their treatment. Since these regulatory “steps toward the top” increase domestic disposal costs
for domestic producers, there have been a number ofteffas Simmons’s model would predict,
to export stricter standards for the disposal of hazardous wastes, both within Europe through the
European Union and internationally through such agreements as the Basel Convention. The EU
has attempted to improve washanagement practices in Central Europe, and a number of
developing nations have established state of the art facilities for the disposal of such wastes,
yielding at least some further steps toward the top.

While noting some improvement in national praes in this area, O’Neill observes that
the overall strengthening of waste management policies around the world is uneven. The illegal
transfer and disposal of hazardous wastes remains common, especially to and within poorer
nations. What she describesist so much a race to the bottom, but rather a hydraulic effect,
whereby stricter regulations in country A, by increasing costs, provoke increased efforts to
evade them by seeking cheaper options abroad. Thus, the more comprehensively a country
regulaes waste disposal within its borders, the more likely it is that some of its waste will be
exported to countries with laxer or more poorly enforced standards. In terms of Murphy’s
typology industrial wastes-hke ships, but unlike an industrial furnadesat produces air
pollution -- are moveable. In terms of Simmons’s typology, poor disposal practices elsewhere
impose only relatively small environmental and economic costs on greener countries, and green
countries’ power to impose higher standards on stameegulation countries is limited.

Due to pressures from environmentalists, especially in Europe, the Basel Convention has
been negotiated, seeking to limit exports of hazardous wastes to developing countries. Yet, as in
the case of international fishes agreements, the impact of this international treaty has been
limited, O’Neill tells us, largely due to a lack of international consensus as to what constitutes a
hazardous waste as well as the fact that the ban on hazardous waste exports is Hotget in
Moreover rich country producers continue to benefit from laxer standards in developing
countries because this lowers their waste disposal costs, while, as in the case of fisheries, many
poorer countries benefit financially from less stringent statislal he result is slow progress
toward a RTT.

The difficulties powerful jurisdictions experience in exporting their standards also is an
important theme in Diahanna Post’s essay, “Closing the Deception Gap: Accession to the
European Union and Environmatal Standards in East Central Europe.” Post examines the EU’s
efforts to impose its environmental standards on Poland, Hungary and the Czech Republic, three
countries that are in the process of negotiating membership in the EU. In principle, the leverage
of the EU over the environmental policies of the countries of east central Europe (ECE) is
considerable: the latter eagerly want to join the EU and the EU is in a position to determine the
conditions of their accession. In addition, reflecting an imparfactor in Simmons’s model,
the EU has incentives to require the ECE countries to adopt its environmental standards. For one
thing, it faces the problem of negative externalities: its producers will be at a competitive
disadvantage if they are forced¢ompete with imported products produced according to the
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much weaker standards currently prevailing in the ECE. In addition, European environmentalists
very much favor an improvement in environmental conditions in the ECE, which are widely
regarded as deptable, if not catastrophic. Western manufacturers investing in the ECE already
have environmental technologies and managerial khow, and hence seem likely to support
tougher standards. All the preconditions for the California effect appear to beci. flae stage

is set for a race toward the top.

Post reports that such a convergence is happening on paper, but not in practice. She
describes a phenomenon that might be labeled a “Potemkin harmonization.” There appears to be
an unspoken consensus to gudade ECE’s promises to improve environmental quality and
adopt EU standards, although in fact, there is an enormous gap between official policies of the
ECE and their actual practices. Her essay depicts the enormous obstacles that can stand in the
way d “exporting” stricter environmental practices. These include the lack of an adequate
enforcement capacity, the weakness of domestic NGOs, modest public interest in environmental
issues, and a lack of technical and financial resources on the part of raarestic industries.

The extent to which the EU is willing to overlook the shortcomings of the ECE’s
compliance with its standards may suggest that the negative externalities EU countries
experience from ECE'’s relatively weak environmental performance robgenall that
significant. For the same reason, the ECE’s failure to strengthen its environmental standards is
unlikely to pressure the EU to lower theirs. (“Deception” is not only an external phenomenon:
there is substantial necompliance with EU diretives among the fifteen Member States.) In the
long run, as in the case of developing country standards for the treatment of hazardous wastes,
the environmental performance of the ECE is likely to improve. The primary problem is not a
RTB; rather it is he slow rate at which national standards are converging upward.

The continued divergence of many environmental norms is the theme of Magali Delmas’
essay, “Globalization of Environmental Management Standards: Barriers and Incentives in
Europe and in thé&nited States.” Delmas traces the international dissemination of ISO 14001, a
voluntary standard calling for formal corporate environmental management and mechanisms for
continuous improvement, developed by the International Organization for Standandlirati
Geneva. ISO 14001 can be viewed as a mablested mechanism for pressuring firms in-lax
regulation countries to upgrade their corporate environmental management standards: while
governments of greener countries cannot, under WTO rules, excludetedgwoducts made in
countries with less stringent environmental production methods, companies in greener countries
can (and often do) refuse to do business with firms that are not “ISO 14001 certified.” This
standard has been widely adopted by Westemopgean firms and by firms in other countries
(particularly Japan and Canada) that sell to those European firms. However, relatively few
American firms have sought ISO 14001 certification.

Delmas attributes this contrast to differences in the nature afictien between business
and government. In Europe, government regulators have embraced ISO 14001 and provided
companies with important incentives to adopt it. The more legalistic and adversarial nature of the
businesggovernment relationship in the US nmsathat there are few advantages for American
based firms to adopt ISO 14001. Indeed, its adoption may even make them more vulnerable to
lawsuits. Since the US does not experience any competitive disadvantage from the adoption of
formalized environmentahanagement in EU firms, American government has not promoted its
adoption in the US. And since production costs are escalated in the US by the legalistic
American approach to regulation (Kagan & Axelrad, 2000; Anderson & Kagan, 2000), the EU
does not suffeany negative externalities from the widespread adoption of ISO certification in
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Europe and has therefore not pressured the American government to mandate or encourage 1SO
14000 certification in the U.S. The result is continued policy divergence.

The pesistence of national policy divergence in an increasingly globalized economy is
also the theme of David Victor’s essay, “The WTQ's Effort to Manage Differences in Sanitary
and Phytosanitary Policies.” A Sanitary and Phytosanitary Agreement (SPS) wgsoirated
into the Uruguay Round trade agreement. In order to prevent nations from using human, animal
and plant safety standards as rtanff barriers, it seeks to promote the harmonization of national
standards. The agreement specifically urges courttmiadopt the SPS standards set by various
international bodies, the most important of which is the Codex Alimentarius Commission
established in 1962 under the auspices of the UN and the World Health Organization.

This agreement can be seen as an effed dy major agricultural exporters including the
United States, to develop an international legal mechanism to cope with the negative externalities
of diverse national SPS standards. In contrast to the case of capital requirements regulation, in
which NGGs displayed little interest, or the Montreal Protocol, where NGOs were highly
supportive, this international agreement was opposed by many NGOs based on fears that it
would undermine the stricter national standards of Europe and the United States. d@lmethe
hand, many developing countries feared that they would be required to adopt the generally
stricter standards of the industrialized nations.

Victor’'s essay represents the first systematic effort to assess the impact of the SPS
Agreement, now approxinay six years old. His central conclusion is that the agreement has
had little impact on national regulatory standards for food and related agricultural products: there
has been no increase in convergence around international standards. Ironicallytreneestilts
of investing the Codex with more authority over trade law has been to make it more difficult for
this body to establish new standards. The standards it is now setting are increasingly broad, often
providing nations with little guidance eventifey wanted to adopt them.

Equally importantly, in none of the three disputes that have been adjudicated under the
SPS agreement by the WTO were nations required to adopt international standards. In the case of
two of the disputes, such standards did ex®n exist, while in the third casethe beef hormone
dispute between the US and the Elthe appeals panel explicitly held that the EU was not
required to adopt them. Nor does the fact that all three cases were decided in favor of the
plaintiff suggesthat the WTO'’s implementation of the SPS Agreement is undermining the
ability of nations to protect humans, animal and plants. For in each case, the dispute panel was
able to identify alternative SPS measures that would lead to the same level of provathitess
distortion of trade.

Victor does suggest that the SPS Agreement is having an impact, although not the one
anticipated by the nations that initiated it. While it is having little impact on either the level of
food safety or the convergence oftimmal standards, it is affecting the way countries go about
establishing SPS standards. Specifically it is encouraging the use of risk assessments and the
aligning of risks at “comparable levels,” since such measures will enable national regulations to
wthstand challenges under WTO rules. Forcing nations to base their SPS regulations on
scientific risk assessments is likely to encourage them to strengthen rather than weaken their
standards- especially when such assessments are accompanied by theedausasf the
precautionary principle- and ironically may lead to the increased diversity of SPS levels.

R. Daniel Kelemen’s essay, “Globalization, Federalism and Regulation,” addresses a
related issue, the impact of international legal integration olomnal standards. Kelemen defines
such integration broadly. His analysis encompasses trade organizations like NAFTA and the
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WTO as well as international environmental agreements and the treaties that define the European
Union. His specific focus is on thenpact of international legal integration on the centralization
of power within federal systems as well as on the stringency of regulatory standards. This is a
central issue because, as noted above, concerns about RTB originated in the study of federal
sygems, where it was claimed that the concerns about attracting investments limited the ability
of subnational jurisdictions to establish standards as strict as they would like.

Kelemen notes that while there have been cases in which economic integration ha
impeded the establishment of social regulations, most notably in the case of US child labor laws
early in the 28 Century, he finds little empirical evidence in support of the RTB hypothesis in
the area of environmental regulation. Thus he notes thhimioth the US and the EU, greener
political jurisdictions continue to maintain stricter standards. In view of the fact that the
competitive pressures added by globalization are minimal compared to those that already exist in
federal systems, he finds meason to believe that globalization will push states within federal
polities into a RTB competition.

Globalization, however, has encouraged the centralization of regulatory policy in federal
systems. Since federal governments are accountable for violatiaternational trade or
environmental agreements by snational jurisdictions, the former have an incentive to restrict
the latter’'s autonomy. At the same time, there is a growing trend within the EU and the US to
devolve more regulatory responsilgis onto local jurisdictions and the EU has in fact upheld
the legality of a number ahore stringenMember State regulations, even though they interfere
with the single market.

Kelemen finds a similar mixed picture with respect to the impact of intesnatilegal
institutions on the stringency of standards. On one hand, dispute resolution bodies have
successfully challenged a few stringent social regulations. While the immediate impact of such
challenges has been limited, there is evidence that theyhaag had a “chilling effect.” But on
the other hand, international environmental agreements and the EU have had a much more
substantial impact in precisely the opposite direction, that is, pushing them incrementally
towards “the top”.

Joyce Gelb’s essayGlobalization and Feminism: The Impact of the New
Transnationalities” covers a diversity of international institutions. Gelb’s focus is on the
globalization of norms surrounding the treatment of women, encompassing such policies as
maternity leave, chi-care, equal pay, nediscrimination and sexual harassment. She explores
the impact of international institutions, structures and agreements ranging from the UN
Commission on the Status of Women and the Division of the Advancement of Women, to the
Convenion on the Elimination of Discrimination Against Women, the International Labor
Organization and the European Union.

What makes the focus of Gelb’s analysis distinctive is the absence of any role for
business or indeed of market forces. Whatever negatiternalities a country with weak gender
equality laws may impose on those with stronger regulation, they seem to be modest. They do
not compel nations whose policies toward women are relatively progressive to pressure countries
with which they competeotadopt similar policies. Nor can progressive policies toward women
function as trade barriers; in short, there are no bootleggers.

There are, however, Baptists. Indeed, the vehicle for the international dissemination of
feminist policies is the interninal women’s movement, working with international
organizations to create highsibility events such as the International Women'’s Year (1975) and
the Decade of Women (19785). The vast number of NGOs who operate in more than one
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country— more than 1500 of them- has played a critical role in placing human rights issues
affecting women on the international political agenda.

Gelb examines the impact of new international norms related to gender equality on the
domestic policies of Japan, an industrializnation in which women'’s interests have been
relatively unprotected. She notes that Japan found itself under international pressure to ratify a
number of important international agreements regarding gender equality, and their ratification
required Japato review and revise a number of domestic policies. In many cases the resulting
policy changes were cosmetic, but at the same time, the ability of Japanese feminists to draw on
international gender equality norms has raised awareness and producediskatideg Thus
“Baptists alone” have played a role in pressuring a laggard nation to bring its policies into closer
alignment with new international norms.

Not surprisingly, the EU, a much more powerful institution than the UN and other
international bogks, has had a more substantial policy impact. The EU’s willingness to steadily
expand the scope of its policies aimed at ensuring greater gender equality has provided domestic
NGOs with greater political and legal leverage, especially in those coumtnsich such
groups have historically enjoyed little influence. An important example of this dynamic can be
seen in the case of Great Britain. EU directives and court decisions have had a considerable
impact on British policies in areas such as equal payity with respect to retirement pensions,
maternity leave, sex discrimination and sexual harassment.

Gelb does not discern any RTB: nations with relatively progressive gender equality
policies do not appear under any competitive pressure to modifyi.tBut she notes that some
gender equality policies most notably equal pay, child care and maternity leagan impose
considerable costs on employers, making it in the latter’s interest to oppose them. In such cases,
international pressures, legalwsll as extralegal, still have a critical role to play.

In two important respects Daniel Gitterman’s ess#@yRace to the Bottom, a Race to the
Top or the March to a Minimum Floor? Economic Integration and Labor Standards in
Comparative Perspectivegffers the most formidable test of the impact of economic integration
on regulatory policies. Gitterman focuses on public policies affecting lalaorarea in which
the impact of prdabor regulations on firm costs is substantial. His geographic fodheiEU--
the region in which economic globalization has proceeded further than anywhere in the world.
According to the RTB model, we should expect some “social dumping,” expressed through the
displacement of producers in higlost labor policy regimesyithose from Member States
characterized by labor policies that impose lower costs, thus leading the former to lower their
wages and standards and the latter to keep them low in order to remain competitive. A
diametrically opposed prediction, based on 8ioms’s model, would be political pressure by
strong laboiregulation states for the harmonization of labor policies by the EU, thus creating a
level playing field.

Yet Gitterman finds that neither outcome has materialized, with the exception of some
“harmonization up” with respect to regulation of working conditions. The core aspelabaf
market regimes of the Member States show little evidence of convergence: the nature and
character of labor market protection continues to be primarily set by natjomarnments and
the political systems in which they are embedded. Harmonization by the EU has attempted to
reduce potential conflicts between the free movement of labor and national employment rules. In
addition, the EU has harmonized regulations govegraqual opportunity, health and safety and
living and working conditions and these policies have had an important and progressive impact
on national labor market regulatory systema movement toward the top in this realm of
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regulation. But the core feattes of labor market regimes, namely collective bargaining and pay
determination, remain nationally specific. In sum, there is relatively little evidence of either
policy convergence through legal mechanisms, or of a RTB through economic pressures.

Gitterman suggests that one solution to this puzzle may be that progressive or more
generous labor market policies are not necessarily a source of competitive disadvantage, partly
because compensation costs are not the only determinant of competitiveness, higleeage
countries often have compensating advantages ovenlage ones, such as a more skilled
workforce, better infrastructure and higher productivity. |

Other international trade agreements, namely NAFTA, MERCOSUR, ASEAN and the
WTO, have been evdess effective in harmonizing labor standards; indeed most have not even
attempted to do so. While the adoption of some core labor standards has been supported by
governments from some higlhiage countries, as well as their unions, such effort have héa litt
impact. This is in part due to opposition from many developing countries who worry that unions
and domestic producers would use such standards to exclude their exports on the grounds that
they are produced “unfairly.” In principle, international labtarsdards do exist: the International
Labor Organization has adopted fundamental principles of labor rights. But it lacks any
mechanism for enforcement. In short, while highge countries have not been pressured into
lowering their labor standards, theyMeabeen either unable or unwilling to pressure their trading
partners into raising theirs. The result is continued policy divergence.

V. Conclusion

The evidence presented in this volume weighs heavily against the notion that
globalization induces a gers regulatory race to the bottom, compelling nations to relax their
regulatory standards in order to become or remain economically competitive. In most of the
several regulatory policy fields discussed in these chapters, the direction of national mggulato
policy has been toward greater stringency, toward the standards of the regulatory leaders. Even
when divergence prevails, stringent regulation countries have not weakened their standards, and
with some notable exceptionsshipping regulations, fishexs conservation, labor standards, and
waste disposal lax regulation states generally have taken significant steps toward greater
stringency. Indeed, the primary reason for continued divergence noted in many of the case
studies has been due less to thiure of more lenientegulation states to enact tougher laws and
regulations than to their inability to create effectivettye-ground enforcement systemsa
failure that often reflect reflects weaknesses in governmental capacity that is still common
many developing countries.

The European Union, where the international economic integration characteristic of
globalization has been especially pervasive, has been one major mechanism driving all Member
States, as well as states that want to be membessrd higher regulatory standards, partly
because of the EU’s strength as a transnational governance institution, and partly because of its
importance as an economic market. Thus EU regulators have pushed the environmental policies
of member states botboward greater convergence and greater stringency. (Keleman) The EU
has drawn regulatory laggards toward the stricter workplace safety standards of the EU’s
regulatory leaders (Gitterman), has pressured member states to adopt more uniform and more
stringent rules concerning women'’s rights in employment (Gelb), and has induced the Czech
Republic, Poland and Hungary to at least formally adopt stricter environmental standards (Post).
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Even in the absence of the institutional leverage provided by the EUalgtakion has
facilitated international pressures for tougher national regulations. Gelb points out that
globalization in the realm of communications and culture has abetted linkages between national
and international nogovernmental organizations dediedtto women'’s rights, generating new
international norms and pressuring reluctant countries such as Japan to adopt more stringent
regulations. In the realm of bank regulation, globalization has encouraged a race to the top in
national regulatory standardencerning capital reserves and in corporate accounting standards
(Simmons). Through the Montreal Protocol, tweifityir industrial nations agreed on a
coordinated and rapid increase in the stringency of standards restricting the manufacture and use
of CFCs which have been eroding the earth’s atmospheric ozone layer (Murphy).

Yet in the majority of the regulatory areas examined in this volume, policy convergence
among the nations studied has been quite incomplete. Instead, the modal outcome is continued
hetrogeneity. Globalization has not been a juggernaut driving regulatory policy inexorably
either to the top or to the bottom.

Businesses in the US, in contrast to their European colleagues, are wary of adopting 1ISO
14001 standards for corporate environnaéntanagement (Delmas). When national regulatory
standards do converge on paper toward more stringent ends, actual practice often continues to
diverge. Thus the SPS agreement on food safety, David Victor found, has had only a weak effect
on countries' reglatory policies. East European countries, while adopting more stringent
Western European environmental regulations, often have failed to implement them in practice
(Post). In many countries, hazardous waste management regulations, driven by treaty
commiiments, have become more stringent, moving toward the top, but collection, transportation
and disposal practices around the world remain uneven (O'Neill). The actual impact of Japan’s
laws concerning equal employment of women has been disappointinglydi(@ilb, 2000).

Even within the European Union, where the removal of trade barriers has exposed all Member
States to more intense competition, core labor policies, Gitterman tells us, continue to be set
primarily by national governments and diverge consathéy.

On balance, most case studies of continued regulatory divergence portray a heterogeneity
that has moved in the direction of more stringent rather than more lax national regulatory
standards. The regulatory course triggered by globalization hasde&ard the top, although the
laggards remain sufficiently behind the leaders that it seems not so much a “race” as the
movement of a migrating herd.

On the other hand, parts of some herds have drifted off in the opposite direction, toward
lax regulatoy standards. Years of international regulatory efforts have not arrested the depletion
of many oceanic fisheries, as some national fishing fleets continue to fight against demanding
regulatory standards or their strict implementation (Carr and ScheiBSemnjilarly, Murphy
describes the ongoing competition among certain countries, from Liberia to Belize to Malta, to
invite reflagging of commercial vessels by means of the implicit promise of weaker enforcement
of international labor and environmental stard$ann both of these cases, to use Murphy’s
helpful typology, the reasons for RTB lie in the fragmented character of the regulated industries
and the ease with which the regulated facilities (ships) can be relocated or escape detection.

In neither case,dwever, is there significant evidence that the countries with more
stringent standards have felt compelled to relax them; the race to the bottom has been selective.
Rather, in these instances the stringstaindard countries have not been willing or ablese
either political might, economic leverage, or import restrictions to impose and enforce more
stringent rules on the lagtandard countries partly due to WTO rules, and partly because in
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these regulatory arenas, the “negative externalities” thdatheegulation states impose on the
stringentrule states (Simmons) have not been politically or economically intolerable.

The central shortcoming of global regulatory governance, these studies suggest, lies in
the inability and/or unwillingness of stricegulation countries to impose their standards on
countries with laxer standards, either through market or political mechanisms. In some cases,
producers in the former countries may benefit from the continued disparity of standards, such as
in the area®f labor rights, flags of convenience, and waste disposal. In principle, these
economic interests could be challenged by NGOs, but the latter’s political influence is limited in
these policy areas. In other cases, most notably fisheries and nationahenemtal standards in
central Europe, what is lacking is not so much the desire of strict regulation countries to export
their standards but their inability to make other countries actually implement and enforce stricter
standards- an inability compoundeldy the fact that many lax regulation countries either have
no interest in investing in enforcement systems or lack the administrative capacity to do so.

Simply changing the values of the causal variables that Murphy and Simmons emphasize
helps account fothe cases in which national regulatory policies have converged on greater
stringency. When the regulated markets are highly concentrated or production is location specific
(that is, not easily moved to lavegulation countries), “upward convergence” seemase likely,
as in the case of the ban on CFCs. That is one reason why countries with relatively strict
environmental regulations have not been forced to relax their policies due to competition from
lax regulation countries.

When politically and economidlig dominant nations suffer substantial negative
externalities, economic or perceived, as a result of lax regulation elsewhere, they face incentives,
as Simmons points out, to use their economic and political power to find ways of imposing those
standard®n those other countries. They can't always do so completely, partly because World
Trade Organization rules prevent them from excluding imports from lax regulation countries
as in the case of fisheries regulation. But sometimes, dominant nations danviiay, as when
the U.S. ultimately pressured Mexico to agree to regulate fishing to protect dolphins.

Finally, as Simmons points out, sometimes it is the lax regulation countries that suffer
economically from being in that position, as when capital 8avat to them but to countries that
have the most reliable bank regulation. This gives the lax bank regulation countries a strong
incentive to emulate the strict regulation countries. Here, too, is where aspects of the “California
effect” become relevanin the lax regulation country, banks that already have high standards
(perhaps because they also do business in the strict regulation countries) may lobby their
government to make such standards mandatory. Simmons’s model helps explain why
governments imreas other than bank regulation too may have an incentive to respond to
domestic advocates of strict regulation, whether those advocates are businesses or NGOs. Still,
as noted earlier, although lenient regulation countries not infrequently have irestdiv
strengthen their regulations, that is not always sufficient to bring about international regulatory
convergence in practice (rather than merely on paper), since they may lack the resources,
administrative capacity, and social support to adequatelyitmocompliance by regulated
enterprises.

The upshot is that the manifold strands of globalization generate a variety of economic
and political incentives and lead to a variety of regulatory patterns. Every important regulatory
policy leads to benefitsor some nations, industries and political constituencies while imposing
costs and disadvantages on others. In some cases, the studies show, international institutions
impedeefforts by stricteregulation nations to export their standards to other coesm(as in the
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GATT decision in the tunaolphin case) while in other cases, such as the Montreal Protocol on
CFCs and the European Union’s environmental, workplace safety, and gender discrimination
policies, transnational institutions have been the kéypward convergence” in national

regulatory standards. In some cases, the drive to push regulatory laggards toward the standards of
stricterregulation countries is driven by dominant governments (with the support of business and
labor interests as well &¢GOs), as in the case of EU pressures on central European countries
(Post) and the Basel accord on hazardous waste trade (O’Neill). But sometimes the pressures for
diffusion of regulatory standards comes solely through NGOs, using international forums to
generate normative expectations that regulatory laggards feel politically obligated to meet.

The general movement toward more stringent regulatory standards that these case studies
reveal does not imply that globalization tends to produce optimal rexylpblicies, for it
simultaneously generates competitive pressures that lead to political resistance to tougher
regulations. Everywhere, powerful business interests argue against costly increases in national
regulatory stringency. Virtually no national gernment supports regulatory enforcement
agencies well enough to ensure reliable monitoring and enforcement, and that shortfall is far
greater in less developed nations. Harmonization on paper thus does not preclude considerable
differences in methods areffectiveness of implementation.

Nevertheless, it is worth reiterating that the overall tendency of globalization, as indicated
by these varied studies, is toward greater rather than less regulatory stringency. Although not
explicated in the problerfocusel case studies themselves, the overriding background factor,
accelerated by globalization, may be a steadily if unevenly increasing political deriarall
democratic nations and in many others as w#ibr greater protection against risks to human
sdety and health, environmental destruction, and economic security. This political demand for
what Lawrence Friedman (1985) has called “total justice” accelerated in the richer democracies
in the latter third of the 20 century. Globalization, with its itantaneous communication of
information about risks and solutions, helps enhance that demand around the world. Its vectors
are multinational corporations and international NGOs, scientific journals, news media, and
governmental reports. In stimulating thew of news around the world, globalization increases
the visibility of poorly governed, heedless business activity wherever it occurs. Multinational
corporations know that their behavior in Indonesia and Nigeria, if severely violative of home
nation stadards, will not remain a secret from its customers and NGOs in rich nations.

This background political pressure for adequate regulation does not always prevail of
course. The studies in this volume indicate the particular circumstances in which particula
interests are most motivated and able to exploit it or to resist it. But it rarely fades away entirely,
or rather is always available to be invoked. That, combined with the “California effect” political
and economic mechanisms discussed in these chaptgygests that most regulatory races are
likely to continue to move, however haltingly, in the direction of greater stringency.

In conclusion, our understanding of the dynamics of regulatory convergence can be
briefly summarized as follows. The firstaghent has to do with the interests of strict regulation
countries in having their standards adopted by their trading partners. Such interests may stem
from a variety of causes, such as producers who suffer a competitive disadvantage from the lack
of a levd playing field, the existence of negative externalities, and pressures from NGOs.
Alternatively, strict regulatory countries, or to be more precise, those interests which define
national preferences, may benefit from the continued disparity of regulst@ngards, in which
case there is likely to be less pressure for convergence. If polalers in strict regulatory
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countries do support international regulatory convergence, the outcome then turns on their ability
to create an effective international réguory regime.

If such regulatory convergence is also in the interests of their trading partners, then the
likelihood of regulatory convergence is considerably enhanced. However, if laxer regulatory
countries do not benefit from the adoption of the stdd of strict regulatory countries, then the
issue turns on mechanisms of “enforcement.” There are three primary mechanisms by which
regulatory standards can spread across national boundaries. One has to do with market access,
which the California effecspecifically addresses. A second involves international institutions or
agreements. The third involves pressures from international NGOs either directly or on
multinational corporations. Each of these mechanisms, however, has both strengths and
shortcomigs.

This suggests that an important research agenda for scholarship on regulatory policy is to
focus on the dynamics of regulatory implementation and enforcempatticularly the
mechanisms through which stringeegulation countries, acting throughstactions on market
assess, international institutions and NGOs can induce-erfikcement states to improve
compliance with international or harmonized regulatory standards by domestic firms.
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