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Introduction
. U.S. District Court for the District of Oregon, “In the Matter of the Memorial

to Messrs. Robert F. Maguire and Charles A. Hart, May , ” (Portland: Federal
Court Reporters), .

. Ibid., .
. Telford Taylor, interview by author, tape recording, New York City,  April

.
. The Thirty Years War was to the sixteenth century what World War II was to

the twentieth; both wrought destruction on an unprecedented scale. It is estimated
that half of Europe’s German-speaking population was killed by either war or famine
during the Thirty Years War. J.F.C. Fuller wrote: “The age of the absolute kings arose
from the ashes of the Wars of Religion, which culminated in the Thirty Years War
(–), the latter half of which was a hideous conflict of hastily enrolled merce-
naries, as often as not accompanied by hordes of starving people. When, in , the
Peace of Westphalia put an end to the anarchy, Central Europe lay in ruins; ,,

people are said to have perished, not counting some , killed in battle” (The Con-
duct of War – [New York: Da Capo, ], ). David Kaiser offers this analy-
sis: “The Thirty Years War, however, was not merely another case of a European
monarch trying and failing to increase his authority. No conflict shows more clearly





the continuing power of the European aristocracy and, above all, the ways in which
early modern armies served themselves, rather than than their legal sovereigns” (Poli-
tics and War: European Conflict from Philip II to Hitler [Cambridge: Harvard University
Press, ], ). See also Theodore Rabb, The Thirty Years War: Problems of Motive,
Extent and Effect (Washington, D.C.: University Press of America, ).

The Thirty Years War was the result of the Renaissance and the Reformation;
both challenged the supreme authority claimed by the Pope and the Holy Roman
Emperor. With the modern nation-state came the recognition that war was a constant
in human affairs. A good concise account of the changes in warfare is Michael
Mann’s States, War, and Capitalism (Oxford: Basil Blackwell, ). Mann breaks the
changes in warfare into three “phases.” During Phase II, pre-, “Making war was
formally the private perogative of the medieval prince. . . . Moreover, wars were not
devastating, did not involve the mass of the population, and were profitable to most
surviving states” (). Phase II (–) was something completely different: “The
cost of war ‘success’ also rose phenomenally. Perceptive observers could see the esca-
lation of costs and casualties of war, from the Napoleonic Wars, through the Ameri-
can Civil War” (). Mann credits democracy and the industrial revolution with
bringing about these changes. For a more through account see Kaiser, Politics and War.
See also Hans Delbrück, The Dawn of Modern Warfare (Lincoln: University of Nebras-
ka Press, ); Fuller, The Conduct of War –; and Jeremy Black, The Rise of the
European Powers – (London: Edward Arnold, ). See Friedrich Meinecke
(Machiavellianism: The Doctrine of Raison d’Etat and Its Place in Modern History [Boulder:
Westview, ], ). The five states of fifteenth-century Italy (Naples, the Papal
States, Florence, Milan, and Venice), each with a permanent embassy and diplomats,
provided a preview of the state system that emerged in the aftermath of the Thirty
Years War. Statesmen followed fixed rules; everything was considered with a view to
its usefulness, above religion or morality. Machiavelli wrote in The Prince: “It seemed
more suitable to search after the effectual truth of the matter rather than its imagined
one . . . for there is such a gap between how one lives and how one ought to live that
anyone who abandons what is done for what ought to be done learns his ruin rather
than his preservation” (Niccolo Machiavelli, The Prince [New York: Oxford University
Press, ], x). What made the Florentinian unique was his candid acknowledgment
of state’s reason or raison d’etat. Acts considered violent or immoral by Christian stan-
dards were justifiable if they furthered the stability and self-sufficiency of the state
(xiii). Meinecke writes: “In spite of his outward respect for the Church and Christian-
ity . . . Machiavelli was at heart a heathen, who leveled at Christianity the familiar and
serious reproach of having made men humble, unmanly and feeble” ().

For a dissenting view on the rise of the modern nation-state see Kaiser, who argues
that the transition to the modern nation-state was slow and uncertain: “Tilly’s argu-
ment reflects one of the most common tendencies of modern historians, the tenden-
cy to exaggerate the pace of political change, particularly with respect to the growth
of central authority” (Politics and War, ). See also Michael Howard, “Can War Be
Controlled?” in Jean Bethke Elshtain, ed., Just War Theory (New York: New York Uni-







versity Press, ), . Howard describes the departure from the Christian, just war
tradition: “The first of these criteria dominated thinking about war during the era of
ecclesiastical dominance which lasted in Europe until the sixteenth century, as clerical
apologists, attempting to accommodate the necessities of warfare to the ethical imper-
atives of the Christian religion, refined the concept of the ‘just war.’ The second
became dominant from the seventeenth to the nineteenth centuries, the age of
Grotius, when it was assumed, in the words of Montesquieu, that, ‘the law of nations
is naturally founded on the principle, that different nations ought in time of peace to
do one another all the good they can, and in time of war as little injury as possible
without prejudicing their real interests” ().

. During the fifteenth and sixteenth centuries the Catholic doctrine was called
into question by lay scholars and jurists (Vittoria, Gentili, and Suarez) who challenged
the hegemony of both the Pope and the Holy Roman Emperor. All three men denied
the Emperor’s claim to jurisdiction over princes, citing “the existence of an interna-
tional community governed by international law.” Leo Gross, “The Peace of West-
phalia, –” American Journal of International Law (): . These early schol-
ars shifted the focus of international law away from the just/unjust distinction and
prepared the ground for the era of the sovereign nation-state. Vittoria, Gentili, and
Suarez shared the belief that “the whole world formed one state, and that all men
were fellow citizens and fellow townsmen, like a single herd feeding in a single pas-
ture” (“The Peace of Westphalia,” ). For an excellent modern analysis of sovereign-
ty see George F. Kennan, Around the Cragged Hill (New York: Norton, ). “Sover-
eignty was originally a quality attached to the person of a great ruler, normally an
emperor or someone equivalent. It was his person, not the country or the people over
whom he ruled, who was ‘sovereign.’ He alone was unlimited in his powers, in the
sense that no one else’s word could rival his authority. All of his subjects owed him
submission and obedience. It was this that made him sovereign” (). Kennan traces
the development of the principle of sovereignty: “In ancient times, and in part down
into the modern era, this concept of sovereignty, the supremacy of a single ruler, was
often conceived to have universal significance—to be applicable, that is, to all of the
known civilized world. . . . In the course of time, these pretensions lost their reality,
and it came gradually to be accepted that a ruler, while still being ‘sovereign,’ would
be sovereign only in the territory traditionally accepted as being under his rule, even if
it did not include the entire world” (). See also David Luban, Legal Modernism (Ann
Arbor: University of Michigan Press, ), – for an interesting discussion of
sovereignty’s relationship to legal positivism.

. According to Paul Piccone and G. L. Ulmen, under the traditional rules of
European statecraft during the era of the nation-state, “Every recognition in interna-
tional law was fundamentally an expression of the fact that the state in question had a
legitimate spatial dimension and belonged to a recognized spatial order” (“American
Imperialism and International Law,” Telos  (Summer ). Under the act-of-state
doctrine during the era of the nation-state, the leader of a sovereign nation was
immune from legal prosecution. There were exceptions: for example, rogues like







Napoleon who refused to play by the rules were punished. Carl Schmitt argued that
the removal of the messianic impulse of the just war rationalized and even “human-
ized” war. See also John Appleman, Military Tribunals and International Crimes, 54–59.

Reinhard Koselleck makes a similar observation in Critique and Crisis (New York:
Berg, ): “The termination of religious civil war and the confining of war to an
affair between States were two corresponding phenomena rooted in the separation of
morality and politics, implicit in one case, explicit in the other. What expressed this
separation in terms of international law was that states at war—like men in the state
of nature—faced each other as equals with the same rights, beyond any question of
the moral justa causa, and that regardless of the moral grounds of war, solely by virtue
of its statehood, each one understood the other as well as itself as justus hostis, a right-
ful enemy” (). Koselleck describes international relations in the era of the European
nation-state: “The conscience of the sovereign became absolutely free, but his juris-
diction was confined to the inner space of the State he represented. . . . This delimita-
tion of an independent inner space, a space whose moral integrity was shown by
Hobbes to lie solely in its character as a State—this was what it took to effectuate the
outward evolution of an inter-state, supra-individual commitment” (–). Koselleck
considers the shift significant: “The jus publicum Europeaum was based on strict separa-
tion of a State’s morally inviolate interior from the mutual external and political rela-
tions between States. States were absolutely free, and their sovereigns, like Hobbes’s
men qua human beings, were subject to their consciences alone, without submitting
like men qua citizens to any common, institutionalized higher authority. . . . Each sov-
ereign had the jus ad bellum, the same right to make war, and war became a means of
princely politics, guided by raison d’etat and reduced to the common formula of a
‘European balance of power’ ” (–). Major-General J.F.C. Fuller offers this assess-
ment of military conflict during the nation state period: “Monarchs generally fought
wars for limited aims. Publicists frequently accused rival monarchs of seeking total
victory over their enemies, and one or two of them briefly dreamed of it, but oppor-
tunities for complete victory repeatedly proved illusory, and the peace treaties arrived
at reflected an explicit conception of a balance of power” (The Conduct of War
–, ).

. The End of Limited War
. Michael Howard, War in European History (New York: Oxford University Press,

), . On the Battle of Agincourt see John Keegan, The Face of Battle (New York:
Penguin, ). A particularly good example of this tendency are recent journalistic
accounts of the Battle of Agincourt. One journalist went so far as to describe it as “an
atrocity on a scale and of a horror almost unimaginable, even by contemporary stan-
dards.” Another journalist called Henry V’s order to execute the French prisoners “a
violation of the laws of war.” Historian John Keegan offers a more complete and sat-
isfactory discussion in The Face of Battle, –. Howard and Keegan both agree that
greed played a more important role than honor in early European warfare. Howard
writes, “But the increasing codification of the laws of war was due less to any search-







ing of Christian, legal, or Knightly consciences than to a different development
indeed: the growing commercialism of war. Ransom and booty were no longer agree-
able bonuses, but, for a growing number of belligerents, the major object of their
activity” (). Michael Ignatieff describes the restraining role of “warrior’s honor” in
his book of the same title: “Warrior’s honor was both a code of belonging and an
ethic of responsibility. Wherever the art of war was practiced, warriors distinguished
between combatants and noncombatants, legitimate and illegitimate targets, moral
and immoral weaponry, civilized and barbarous usage in the treatment of prisoners
and of the wounded” (Warrior’s Honor [New York: Holt, ],  ).

Howard Levie leaves few doubts about the brutality of early European warfare in
his encyclopedic study, Terrorism in War: The Law of War Crimes (Dobbs Ferry, N.Y.:
Oceana, ): “In a city taken by storm almost any licence was condoned by the law.
Only churches and churchmen were technically secure, but even they were not often
spared. Women could be raped, and men killed out of hand. All the goods of the
inhabitants were regarded as forfeit. If lives were spared, it was only through clemen-
cy of the victorious captain; and spoilation was systematic” (–). Levie describes the
roles played by ransom and booty in early European warfare: “The prospect of this
free run of his lust for blood, spoil and women was a major incentive to a soldier to
persevere in the rigors which were likely to attend a protracted siege” (). Levie also
points out that many early European wars ended with an amnesty on war crimes: “In
the peace treaties ending the wars of the seventeenth century and thereafter, it
became the custom to include in each one an amnesty (or ‘oblivion’) provision which,
in effect, forgave, among other things, any war crimes committed during the course of
hostilities which the treaty was intended to bring to an end.” Levie cites Article II of
the Treaty of Westphalia; Article III of the  Treaty of Utrecht;  Treaty 
of Paris” as examples of “oblivion provisions” ().

. Telford Taylor, Nuremberg and Vietnam (New York: Bantam, ), . Taylor
comments on the original paradox of Christianity and organized violence: “During
the first three centuries after Christ’s death there grew up among his followers a strong
school of religious pacifism. Moreover, the early Christians were a religious minority
in a pagan state. For this reason the early church leaders condemned all military ser-
vice as incompatible with Christian life.”

. Howard, War in European History, . Howard describes war against the heathens
as “guerre mortale in which not only the property but the lives of the vanquished were at
the mercy of their conquerer.” Moreover, when Christian knights were fighting
pagans, “no holds were barred, and knights indeed could gain remission from their
sins by waging it.” As Michael Ignatieff points out in Warrior’s Honor, “Warrior codes
were sharply particularist: that is, they applied only to certain people, not to others.
The protections afforded by the chivalric code applied only to Christians. Toward
infidels, a warrior could behave without restraint” ().

. Dee Brown, Bury My Heart at Wounded Knee (New York: Holt, ), . Brown
wrote: “About five million of the indigenous American poulation lived in what is
now the United States. At the beginning of the nineteenth century, half a million

.     





remained. In , at the time of Wounded Knee—the last great massacre of Indi-
ans in the United States—the native population reached rock bottom: a quarter of
a million, or  percent of the original number of Indians” (). For more on Amer-
ican Indian numbers see Colin Galloway’s New Worlds for All: Indians, Europeans, and
the Remaking of Early America (Baltimore: Johns Hopkins University Press, 1998).
Some estimates run much higher than five million.

. Richard Drinnon, Facing West: The Metaphysics of Indian-Hating and Empire-Building
(Norman: University of Oklahoma Press, ), xiii. “The basic feature of the white
policies is the assault of the strong on the weak, the intention to take their land from
them. This phenomenon has taken its most grandiose form in North America. Land-
hungry whites crowd in between the weak and partly decayed settlements of the Indi-
ans” (Sven Lindqvist, Exterminate All the Brutes, trans. Joan Tate [New York: New Press,
], ).

. Walter McDougall, Promised Land, Crusader State (Boston: Houghton Mifflin,
), . McDougall writes that there are so many references to early America’s sense
of moral superiority that it is “trite.”

. Edmund Morgan, American Slavery, American Freedom (New York: Norton, ), .
See Anders Stephanson, Manifest Destiny: American Expansionism and the Empire of Right
(New York: Hill and Wang, ), . For a differing point of view see McDougall,
Promised Land, Crusader State.

. Drinnon, Facing West, .
. Hugh Brogan, The Pelican History of the United States of America (London: Penguin,

), n.
. John Keegan, Fields of Battle: The Wars for North America (New York: Knopf,

), . According to Keegan, war played an important part in the day-to-day life
of many American tribes before contact with early settlers: “North America, more-
over, already had its own bitter military history. Intertribal warfare was a fact of
American Indian life long before the coming of the Europeans, as in so many ‘hard
primitive’ societies; Indians fought for honour, revenge, excitement, and in order to
replace the casualties of war by seizing and ‘adopting’ captives from the enemy”
().

. Stephen Longstreet, Indian Wars of the Great Plains (New York: Indian Head
Books, ), .

. Keegan, Fields of Battle, , . Carol Chomsky makes the point that women
and children had always been fair game in American Indian warfare in “The United
States–Dakota War Trials: A Study in Military Injustice,” Stanford Law Review
()(Nov. ): .

. Paul Wellman, The Indian Wars of the West (New York: Indian Head Books,
), n.

. Jill Lepore, The Name of War: King Philip’s War and the Origins of American Identity
(New York: Knopf, ), xiv. “English colonists in New England defined themselves
against both the Indians’ savagery and the Spaniards’ cruelty: between these two sim-
ilar yet distinct ‘others,’ one considered inhuman and one human, the English in New
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England attempted to carve out for themselves a narrow path of virtue, piety, and
mercy.”

. Ibid.
. Drinnon, Facing West, .
. Ibid.
. Anthony Wallace, Jefferson and the Indians: The Tragic Fate of the First Americans

(Cambridge: Harvard University Press, ), . See also Drinnon, Facing West, .
. Drinnon, .
. Ibid.
. Ibid.,  and Peter Parish, Slavery: History and Historians (New York: Harper and

Row, ), –, –. According to Parish, America’s slave population grew from
, in  to  million by .

. McDougall, Promised Land, Crusader State, .
. Drinnon, Facing West, .
. Stephanson, Manifest Destiny, .
. Drinnon, Facing West, .
. Elihu Root, The Military and Colonial Policy of the United States (New York: AMS

Press, ), –.
. Vine Deloria Jr. and Clifford Lytle, American Indians, American Justice (Austin:

University of Texas Press, ), .
. Chomsky, “The United States–Dakota War Trials,” –.
. Ibid., . The Minnesota Indian War of  and the trial that followed were

brought to my attention by historian John Willand of North Hennepin Community
College in Minnesota. He was also kind enough to send me Carol Chomsky’s author-
itative Stanford Law Journal article on the Minnesota Indian War and the ensuing trials.
I agree with Chomsky’s analysis of President Lincoln’s action and his final judgment.
I supplemented this with local histories written by Minnesota residents who lived
through the period. Most notable of these is the late Marion Satterlee, who spent the
better part of a lifetime documenting the history of the massacre. Dee Brown really
brought Santee leader Little Crow to life in her classic Bury My Heart at Wounded Knee.
Bob Primeaux, a Sioux chief and a member of the Hunkpapa Treaty Council, also
helped me a great deal in the final stages of the book.

. Brown, Bury My Heart at Wounded Knee, . See also Chomsky, “The United
States–Dakota War Trials,” .

. Brown, Bury My Heart at Wounded Knee, .
. Ibid.
. Ibid.
. Ibid., .
. Ibid.
. Ibid.
. Charles Bryant and Abel Murch, A History of the Great Massacre by the Sioux Indi-

ans in Minnesota (Millwood, N.Y.: Kraus Reprint, ), .
. Brown, Bury My Heart at Wounded Knee, .
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. Ibid., .
. Ibid.
. Ibid., .
. Ibid., .
. Marion Satterlee, “A Description of the MASSACRE BY SIOUX INDI-

ANS. In Renville County, Minnesota, August –” (Minneapolis: Fisher Paper
Co., ). This quote came from the section entitled “The Massacre at Redwood
Agency,” .

. Brown, Bury My Heart at Wounded Knee, .
. Kenneth Carley, The Sioux Uprising (Minneapolis: The Sioux Uprising Com-

mittee of the Minnesota State Historical Society, n.d.), .
. Ibid., .
. Ibid., .
. Wellman, The Indian Wars of the West, n.
. Satterlee, “A Description of the MASSACRE BY SIOUX INDIANS,” .
. Ibid., .
. Ibid. The brave ferry boat operator Herbert Millier is called Jacob Mauley in

other accounts. Satterlee and others credit him with saving at least forty lives before he
was butchered alive.

. Brown, Bury My Heart at Wounded Knee, .
. Ibid., .
. The New York Times, August , , . See also Robert Hays, A Race at Bay

(Carbondale: Southern Illinois University Press, ). This entire book is devoted to
New York Times editorials on America’s “Indian Problem.”

. Brown, Bury My Heart at Wounded Knee, .
. Carley, The Sioux Uprising, –.
. Ibid., .
. The New York Times, August , .
. Richard Ellis, General Pope and U.S. Indian Policy (Albuquerque: University of

New Mexico Press, ), .
. Chomsky, “The United States–Dakota War Trials,” .
. Ellis, General Pope and U.S. Indian Policy, .
. Brown, Bury My Heart at Wounded Knee, .
. Ibid., –. After the final battle, Little Crow announced that he was embar-

rassed to call himself a Sioux and believed that the Americans fought “like cowardly
women” ().

. Wellman, The Indian Wars of the West, n.
. Brown, Bury My Heart at Wounded Knee, .
. Chomsky, “The United States–Dakota War Trials,” n.
. Brown, Bury My Heart at Wounded Knee, .
. Ibid., .
. Chomsky, “The United States–Dakota War Trials,” .
. Ibid., .
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. Ibid. .
. Ibid., –. Godfrey was married to an Indian woman. He was reported to

have killed seven at New Ulm and the Santee dubbed him “he who kills many.”
According to Carol Chomsky, he traded his testimony for his life. He testified in fifty-
five cases; of those, eleven ended with death penalties.

. Ibid., . On the first day, the Commission sentenced ten to death.
. Ibid., .
. Brown, Bury My Heart at Wounded Knee, .
. The New York Times, November , , .
. Ibid. On November , , The New York Times reported an account of the

trial written by a reporter from the St. Paul Press.
. The New York Times, November , .
. Chomsky, “The United States–Dakota War Trials,” .
. Ibid.
. Ibid., .
. Ibid., .
. Ibid., n.
. Ibid. The New York Times, December , , reported President Lincoln’s

reductions: “We have this morning a message from President Lincoln to the Senate in
retaliation to the thirty-nine Minnesota Indians whom he has ordered to be executed
one week from today. The President was anxious not to act with so much clemency as
to encourage another outbreak of the savages, nor with a degree of severity which
should be real cruelty, and therefore at first ordered only the execution of such Indi-
ans as ‘had proved guilty of violating females.’ ”

. Ibid., .
. Ibid.
. Ibid., .
. The New York Times, November , .
. Chomsky, “The United States–Dakota War Trials,” –.
. Michel Foucault, Discipline and Punish (New York: Vintage, ), –. Foucault

points to the disappearance of torture as a public spectacle: “By the end of the eigh-
teenth and the beginning of the nineteenth century, the gloomy festival of punish-
ment was dying out, though here and there it flickered momentarily into life. In this
transformation, two processes were at work. They did not have the same chronology
or the same raison d’etre. The first was the disappearance of punishment as a specta-
cle. The ceremony of punishment tended to decline; it survived only as a new legal or
administrative practice.”

. Chomsky, “The United States–Dakota War Trials,” –.
. Carley, The Sioux Uprising, .
. Longstreet, Indian Wars of the Great Plains, .
. Brown, Bury My Heart at Wounded Knee, –.
. Otto Kirchheimer, Political Justice: The Use of Legal Procedure for Political Ends

(Princeton: Princeton University Press, ), .
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. Francis Lieber, Lieber’s Code and the Law of War, ed. Richard Hartigan (Chicago:
Precedent, ), . See also Taylor, Nuremberg and Vietnam, . Lieber had three sons
fighting in the Civil War, two Union and one Confederate. Early in the Civil War,
Lieber and General Halleck met at Fort Donaldson, where the professor was visiting a
son (the Confederate) whose arm had just been amputated.

. Levie, Terrorism in War, ; Geoffrey Best, War and Law Since  (Oxford:
Clarendon, ), .

. Lieber, Lieber’s Code and the Laws of War, .
. Ibid., . See also Taylor, Nuremberg and Viet-Nam, .
. Lieber, Lieber’s Code and the Laws of War, . Hartigan describes its lasting

impact: “By the time peace returned, appreciation was growing for Lieber’s Code.”
Lieber’s own prediction to Halleck that “It will be adopted as a basis for similar
works by the English, French, and Germans’ soon proved true.” The first three
chapters provide a concise overview of the early laws of war. The Prussians mod-
eled their own code after it in . For a more comprehensive account see Leon
Friedman, ed., The Laws of War (New York: Random House, ), I:.

. Lieber, Lieber’s Code and the Laws of War, .
. Ibid., .
. James McPherson, Battle Cry of Freedom (New York: Ballantine, ), .

According to the author, , Union and , Confederate soldiers were killed
in America’s bloodiest war.

. From Charles Royster, The Destructive War (New York: Knopf, ), .
Originally in John William DeForest, Miss Ravenel’s Conversion from Secession to Loyalty,
first published in . Martin van Crevald in The Transformation of War (New York:
Free Press, ) dates the period in which a new form of war emerged as between
 and . He describes the shift as “smashing the ancien regime to smithereens.
In the process, the origin of armed conflict, its strategy and command, not to mention
but a few features, were all transformed beyond recognition. More important still, the
scale on which war was waged also increased dramatically, and, above all, so did the
sheer power with which it was waged” ().

. J.F.C. Fuller, The Conduct of War – (New York: Da Capo, ), .
Fuller has extreme views on many things, including President Lincoln, calling him
“none other than a dictator” ().

. Ibid., . Fuller considers the movement toward “people’s wars” a return to
tribal warfare. David Kaiser believes that the Enlightenment and revolutionary
political ideologies were responsible for the change. However, he argues that: “An
intellectual consensus prevailed at the upper reaches of European society from Lon-
don to St. Petersberg, but the practicality of the new ideas remained questionable. .
. . The seductive power of the new ideas tempted the rulers of Europe to new
heights of ambition, but the resources of European society could not in the long run
satisfy them. In the end the revolutionary and Napoleonic era simply continued the
consolidation of European states, while bequeathing the new political and intellec-
tual problems to subsequent generations” (Politics and War [Cambridge: Harvard
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University Press, ], –). See also Quincy Wright, A Study of War (Chicago:
University of Chicago Press, ), I:; Wright also marks the ideological shifts:
“The idea of totalitarian war was developed in the writings of Clausewitz, rational-
izing Napoleonic methods. . . . The rise of nationalism, democracy and industrial-
ism and the mechanicization of war in the mid-century re-established the trend
toward the nation in arms and totalitarian war” (A Study of War ). Bernard and
Fawn Brodie, From the Crossbow to the H-Bomb (Bloomington: Indiana University
Press, ), . Rifles and breechloading weapons made armed conflict more
destructive than ever.

. Fuller, The Conduct of War –, . The author sees America’s tactics as
unique to the nineteenth century and a harbinger of things to come: “For the nine-
teenth century this was a new conception, because it meant that the deciding factor in
war—the power to sue for peace—was transferred from the government to the peo-
ple, and that peace making was the product of revolution. This was to carry the prin-
ciple of democracy to its ultimate stage and with it introduce the theory of the psy-
chological attack—in essence Marxist warfare. Of Sherman, Major George Nichols,
one of his aides-de-camp, says: ‘He is a Democrat in the best sense of the word. There
is nothing European about him’ ” (). See also Henry Hitchcock, Marching with Sher-
man: Passages from the Letters and Campaign Diaries of Henry Hitchcock (New Haven: Yale
University Press, ). Royster dissents from this view of Sherman and believes that
contemporary scholars have attached too much importance to his harsh and frank
words (The Destructive War ). Royster also does an excellent job of summarizing
much of the contemporary historiography, ‒.

. Michael Walzer, Just and Unjust Wars (New York: Basic, ), .
. Ibid., –. General Sherman’s wartime memoirs are extremely candid

and provide a window into an extremely complex and often brutally honest man.
“Until we can repopulate Georgia, it is useless to occupy it; but the utter destruction of
the roads, houses and people will cripple their military resources. . . . I can make the
march and make Georgia howl. . . . Should I be forced to assault . . . I shall feel justi-
fied in resorting to the harshest measures, and shall make little effort to restrain my
army. . . . I knew, of course, that such a measure would be strongly criticized, but
made up my mind to do it, with absolute certainty of its justice, and that time would
sanction its wisdom” (William T. Sherman, Personal Memoirs of William Tecumseh Sher-
man [New York: Library of America, ], :).

. Fuller, The Conduct of War –, .
. J.F.C. Fuller, Decisive Battle of the U.S.A (New York: Da Capo, ), –.

The British military historian offers an extreme view of Sherman’s tactics. See Best,
War and Law Since ,  on Sherman’s march as precendent setting.

. Sherman, Personal Memoirs, : .
. For more on Reconstruction see Eric Foner, Reconstruction: America’s Unfinished

Revolution 1863–1877 (New York: Harper and Row, ), . Foner actually used the
expression “limits of the possible” in a lecture in his Columbia University seminar on
Reconstruction in .
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. Friedman, ed., The Laws of War, .
. The biographical information comes from a sympathetic Southern account

by James Madison Page, The True Story of Andersonville (New York: Neale Publications,
), .

. Royster, The Destructive War, , –; Geoffrey Ward, The Civil War (New
York: Knopf, ), .

. Ibid. For the indictment in the Wirz case see Friedman, ed., The Laws of War,
.

. McPherson, Battle Cry of Freedom, . In a letter to the head of the St. Louis
Sanitary Commission, General Sherman pointed to lack of medical supplies in the
war-torn Confederacy: “These Confederates are proud as the Devil, and hate to con-
fess poverty, but I know they are really unable to supply socks, drawers, undershirts,
scissors, combo, soap, etc., which our men in prison need more than anything else to
preserve cleanliness and health” ().

. Friedman, ed., The Laws of War, . This collection provides trial transcripts
from the Wirz case. I was also fortunate to study this case in Telford Taylor’s “Laws of
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tory of Ottoman imperial policy than to that of war itself ” ().

. Karl Schwabe, World War, Revolution, Germany, and Peacemaking (Chapel Hill:
University of North Carolina Press, ), .

. Willis, Prologue to Nuremberg, , . See also Hoffman, “The Delusion of
World Order,” : “Wilsonian liberalism proposed a third principle.” According to
Hoffman, “World order would emerge if the world of nation-states was also a world
of constitutional governments” (“The Delusion of World Order” ). Wilson felt the
United States provided the “unique moral force” that would lead the world into
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of the world’s foremost experts on the creation of the IMT and the international trial.
His trilogy was extremely helpful.
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Besatzungspolitik in Deutschland am Endedes Zweiten Weltkrieges,” Vierteljahrschefte für Zeit-
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. Smith, ed., The American Road to Nuremberg, –. The Road to Nuremberg and The
American Road to Nuremberg are two different books, both by B. F. Smith.
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. Smith, ed., The Road to Nuremberg, .
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John Simon,  September , in Smith, ed., The American Road to Nuremberg, –.
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redefining war crimes in order to punish war criminals. But as victory neared, this
conservative approach fell by the wayside (). In the spring of , Stimson
described his plans: “the method of dealing with these and other criminals requires
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Nuremberg Trial, ).
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(The Road to Nuremberg ).

. Henry Stimson to Henry Morgenthau,  September , in Smith, ed., The
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sailles had fostered a political atmosphere that allowed the seed of National Socialism
to germinate and flourish. The twin debacles of the Versailles and the Leipzig trials
contained practical lessons for the victors of World War II. At the time, German
nationalists described the Treaty of Versailles as the Allies’ “hour of reckoning.” The
final outcome was a “Carthaginian peace par excellence” that culminated with the
“crucifixion” of Germany. This view would later play into the hands of post–World
War II German nationalists who had long argued after World War I: “The old Ger-
many was suffering on the cross while the terrible punishment of Bolshevism hovered
over the world as the Divine vengeance for the Victors. Here was an added feature to
the myth—the initial suggestion that the Allies never understood that Germany was
the vital bulwark against Bolshevik expansion” (Louis Snyder, The Roots of German
Nationalism [Bloomington: University of Indiana Press, ], ). Karl-Heinz
Janssen makes a similar point in “Versailles und Nürnberg: Zur Psycholgie der Kreigsschuldfrage
in Deutschland”; to Janssen, both Nuremberg and Versailles “refers to a continuity, to a
link between World War I and World War II—both have negative connotations
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Friedrich and Jörg Wollenberg, Frankfurt/Main: Ullstein Zeitgeschichte, ), .

. The Secretary of War to the Secretary of State,  October , in Smith,
ed., The American Road to Nuremberg, –.

. Tusa, The Nuremberg Trial, . They describe the Secretary of War’s thinking:
“He was unwilling to criminalize the entire German nation, but saw a therapeutic
value in punishing internationally recognized war criminals” ().

. Bird, The Chairman, . David Wyman, The Abandonment of the Jews (New
York: Pantheon, ), . Martin Gilbert, Auschwitz and the Allies (New York: Holt,
), . In  former member of the Polish Foreign Ministry and Warsaw under-
ground leader Jan Karski disguised himself as a concentration camp guard and
entered the Belzec concentration camp. Karski wrote a report of what he had seen
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the magnitude of the atrocities (from Bird, The Chairman, –).

In the summer of  Karski traveled to Washington and presented his first-hand
account to President Roosevelt, Secretary Stimson, and OSS Chief William Dono-
van. He also met with Felix Frankfurter, whom he hoped would be a natural ally; the
Supreme Court Justice was an active Zionist. But after meeting at the Polish embassy
and hearing his account of the atrocities, Frankfurter told the Polish ambassador that
he could not believe the stories: “Mr. Ambassador, I did not say that this young man is
lying. I said that I am unable to believe him.” Frankfurter was not alone; Walter Lipp-
man also met with Karski “but, unlike other columnists who heard Karski’s story,
he—the only Jew among them—decided not to write about it” (–). This letter
to Congress, objecting to Jewish immigration, captured the mood in some of the
American heartland: “I am writing to you to protest against the entry of Jewish
refugees into this country. . . . Their lack of common decency, gross ignorance and
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unbelievable gall stamps them as undesirables even if they could be assimilated into a
common society, which they can’t. I see from the papers that , Refugee Jews in
Hungary will not live through the next few weeks. That’s too dam bad; what in the
hell do we care about the Jews in Hungary” (Buscher, The U.S. War Crimes Program, ).
See also “Nazi Mass Killing Laid Bare in Camp,” New York Times, August , .
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. “Trial of European War Criminals,” Colonel Murray Bernays,  September
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such technicalities as the question whether the extermination of fellow Germans by
Nazi Germans was unlawful, or whether this could be a ‘war crime’ if it was perpe-
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International Law,” The American Journal of International Law (): . Ehard com-
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under its domination, such a state could not ask that credence be given to its acts
and not expect the actions of its servants to be clothed with the presumption of
legality” (Political Justice: The Use of Legal Procedure for Political Ends [Princeton: Prince-
ton University Press, ], viii, ). According to Chanler, the Germans forfeited
protection typically reserved for “a lawful belligerent under international law” ().
Kirchheimer attempted to put the crimes of the criminal state into a larger context.
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Nuremberg, .
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The Devil’s Adjutant: Jochen Peiper, Panzer Leader (New York: Sarpedon, ); Lothar
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. Ibid., .
. Ibid., .
. Tusa, The Nuremberg Trial, . There is a consensus among Nuremberg histo-

rians that the Malmedy Massacre marked a turning point in the debate over Ameri-
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everything in order. He cited the relevant statute, the Neutrality Act of . In his
version of the text, however, a comma was inserted that completely changed the effect
of the statute” (On the Law of Nations ).
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deny that in the th century certain rules of neutrality were developed, based on the
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world war have demonstrated their invalidity. The fundamental principles of the th
century, according to which all warring parties must be handled equally, have been
swept away by the League of Nations to the principal sanctions against aggressors,
through the Kellogg-Briand Pact and the Argentina Declaration outlawing war. We
must return to earlier and healthier conceptions.”
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Anatomy of the Nuremberg Trials ).

. Ibid.
. Ibid. Telford Taylor was more of a realist than Justice Jackson. In June ,

when, according to Bradley Smith, “American idealistic fervor was burning at white
heat,” Taylor candidly admitted that many of these decisions were political and rec-
ognized the necessity of acknowledging this basic fact. He maintained that the ex post
facto argument was “Not, I believe, a bothersome question if we keep in mind that this
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everyone’s due desert” (). Howard Levie, Terrorism in War: The Law of War Crimes
(Dobbs Ferry, N.Y.: Oceana, ), notes an obvious but often overlooked fact that tu
quoque was not even a legal principle.

. Ann and John Tusa, The Nuremberg Trial (New York: Atheneum, ), . The
British Foreign Office and the U.S. State Department made similar arguments. George
Kennan was another important official who criticized Soviet participation in any trial.

. Allen Paul, Katyn: The Untold Story of Stalin’s Polish Massacre (New York: Scribners,
), . See also Ronald Hingley, The Russian Secret Police (New York: Simon and
Schuster, ), –. On the NKVD under Beria and the first mobile killing
squads see Lennard Gerson, The Secret Police in Lenin’s Russia (Philadelphia: Temple
University Press, ). For literary accounts see Aleksandr Solzhenitsyn, The Gulag
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on a colossal scale. ‘Is not the Soviet government not employed today in the very same
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be excused on the principle of the housemaid’s baby. There have been two criminal
enterprises this century—by Germans and Russians. To set up one lot of conspirators
as judges of the other robs the whole procedure of the basis of morality.’ ” For more
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steps quietly to the microphone to open the case for the prosecution. He has a broad
forehead and an expression of good humor about his mouth. He wears round specta-
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. Friedrich, “Nuremberg and the Germans,” .
. Tusa, The Nuremberg Trial, . According to the Tusas, the Soviet judges were

ordered to dissent: “He [Nikitchenko] confessed to Biddle that he had consulted
Moscow about his problems and received orders to dissent—to object to the acquit-
tals, state that Hess should have been hanged and insist that declarations of criminal-
ity should have been made against the Reich Cabinet, General Staff and High Com-
mand” (–). Otto Kranzbühler on the Russians: “The presence of the Russians
was a shame by itself. The whole case of aggressive war, the real undisputable aggres-
sive war was the Polish war. They had instigated it. If you apply the tu quoque principle
there should be no sentences whatsoever” (interview with the author).

. Friedrich, “Nuremberg and the Germans,” . Quincy Wright made a very
important point about the Nuremberg debates that is still relevant today: “the favor-
able or unfavorable character of comments upon events related to the theory of inter-
national law often depend less upon events related to the theory of international law
assumed by the commentator” (William Bosch, Nuremberg: American Attitudes Towards the
Major German War Crimes Trials [Chapel Hill: University of North Carolina Press,
], ). International relations theorist Hans Morgenthau placed little faith in
international law: “The rule of law has come to be regarded as a kind of miraculous
panacea which, whenever applied, would heal, by virtue of its intrinsic reasonableness
and justice, the ills of the body politic, transform insecurity and disorder into the cal-
culability of a well-ordered society, and put in place of violence and bloodshed the
peaceful and reasonable settlement of social conflicts” (). Kirchheimer was more
approving: “The Greek ideal grows sharper in profile precisely because justice in
political matters is more tenuous than in any other field of jurisprudence, because it
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(vii). On the first Nuremberg trial: “the Nuremberg trial, with all its hypocrisy and
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shortly after hearing it on the radio, headed for an elevator and met one of the German
publishers we had recently licensed . . . he had just heard the announcement, he had not
been down in the street yet or talked to anyone, but he already told me what the
Volksmund (public opinion) was saying about the Nuremberg verdict: the three people
were acquitted for the reason that Papen was going to forge the alliance for the war
against the Russians, Fritsche was going to conduct the propaganda, and Schacht was
going to organize the financing” (). This essay by “Genet” was originally published
in The New Yorker magazine. Janet Flanner picked up on the German resentment of the
proceedings: “While the war was going on, the Allies had a threefold declared aim: to
defeat the German Army, to bring the Nazi leaders to trial, and to re-educate the Ger-
man mind. What the opening Nuremberg defense counsel have just offered is more than
a mere display of Grade-B legal talent; it is an absolute first-rate demonstration of the
still unreconstructed prewar German mind. The mental qualities the German defense
has shown so far sound comical but are no laughing matter; egomania, mythomania,
paranoia, superiority complex, and a general falling flat in those areas in which, in civi-
lized men’s minds, logic and morality have always been supreme” ().

. Although he praises the court’s final decision, Bradley F. Smith charges the
Americans with gross hypocrisy. The author’s reaction to the prosecution’s tone is not
atypical. Smith concludes: “So the Allies lost the moral triumph over Nazism with a
double-edged quid pro quo of saturation bombing and a trial. Nevertheless, the deci-
sion to have a judicial proceeding was a boon to both” (Reaching Judgment at Nuremberg
). These criticisms aside, Smith concludes that the proceedings were unique and a
departure from the tradition of primitive political justice: “As it was, the Allied gov-
ernments and the prosecutors prevented an anarchic bloodbath, though had they
been able to work their will, Nuremberg might well have been a trial pro forma. The
top leaders would have been quickly condemned and the declarations of criminality
against the six organizations would have been confirmed, establishing a procedure
whereby hundreds of thousands of people might have been punished. This precedent
of wartime leaders being punished through mass purge trials would surely have
become a major obstacle to ending war once it broke out. . . . The Nuremberg court
performed its real service by remedying the most dangerous defects of the Allied war
crimes policy” (). The Tusas argue that the cooperation of the IMT was impres-
sive, despite the Soviet dissent. According to Smith, “Repeatedly, the judges empha-
sized to each other the vital importance of compromise in order to avoid the unpleas-
ant appearance that would result if a judge wrote a public dissenting opinion. . . .
Again, this was especially difficult for the Soviet Tribunal members . . . when a West-
ern judge failed to win a point, it was merely a defeat for his personal interpretation,
while a Russian failure may have meant that the judge had not achieved the result
desired by the Soviet government. By the end of the trial, but even after a string of
defeats on the organization question, he still indicated that he would not make a pub-
lic dissent. The Court’s actions on organizations goaded the Moscow government,
though, and shamefacedly, Nikitchenko had to inform the other judges that the Sovi-
et members would write dissenting opinions and make them public, after all” ().
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. Friedrich, “Nuremberg and the Germans,” . “At the conclusion of the trial
of the major defendants in October , OMGUS surveys indicated that  percent
of the German population found the guilty verdicts to be just,  percent thought
them too mild, and only nine percent found them to be harsh. Overall,  percent
regarded the proceedings as fair” (Herf, Jeffrey. Divided Memory: The Nazi Past in the Two
Germanys. Cambridge: Harvard University Press, ], ).

. The Tokyo Charter had not prohibited attacks against the court’s legal legiti-
macy. Like the German lawyers at Nuremberg, “prominent Japanese lawyers,
Takayanagi Kenzo and Kiyose Ichiro . . . questioned the very legitimacy of the tri-
bunal” (Dower, Embracing Defeat, ). For an overview of American war crimes policy
in the Far East see Philip Piccigallo, The Japanese on Trial (Austin: University of Texas
Press, ), –; Appleman, Military Tribunals and International Crimes, –. For
critical views of Far Eastern policy see Richard Minear, Victors’ Justice: The Tokyo War
Crimes Trial (Princeton: Princeton University Press, ); Richard Lael, The Yamashita
Precedent (Wilmington, Del.: Scholarly Resources, ). Lael offers the most compre-
hensive examination of the Yamashita case and the novel doctrine of command
responsibility. Yamashita’s lawyer, Frank Reel, wrote a book entitled The Case of Gener-
al Yamashita (Chicago: University of Chicago Press, ); John Dower’s recent book,
Embracing Defeat: Japan in the Wake of World War II (New York: Norton, ), provides
excellent analysis of U.S. policy in postwar Japan.

The postwar treatment of the Japanese was mentioned in the Potsdam Agree-
ment: “We do not intend that the Japanese shall be enslaved as a race or destroyed as
a nation, but stern justice shall be meted out to all war criminals, including those who
have visited cruelties on our prisoners” (Dower, Embracing Defeat, ). The Tokyo
Charter was a series of laws modeled after the London Agreement by an executive
decree of General Douglas MacArthur.

. William Manchester, American Caesar: Douglas MacArthur (Boston: Little,
Brown, ), .

. Judith Shklar, Legalism: Law, Morals and Political Trials (Cambridge: Harvard
University Press, ), . The American prosecutor seemed oblivious to the fact
that the natural law tradition had no relevance for the Japanese. Keenan claimed
the aggressive war charges were valid on the grounds of “the Christian-Judaic
absolutes of good and evil” (). Shklar observes: “Natural law . . . was a Western
notion, meaningless to the men being tried and their fellow citizens. In any case, it
cannot serve as the enforceable law of the world community because there is no
world community. To enforce the ‘common good’ internationally is impossible,
because no one, certainly not one set of nations, can be the custodian of that good”
().

. Nisuki Ando, Chihiro Hosoya, Richard Minear, and Yasuaki Onuma, eds.,
The Tokyo War Crimes Trial: An International Symposium (Tokyo: Kodansha, ), .
Röling described Webb as “Quarrelsome at times, he embarrassed some of the judges
with his court behavior” ().
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. Appleman, Military Tribunals and International Crimes, . “The attitude of the
president of the Tribunal throughout toward defense counsel was one not consistent
with standards commonly observed in courts of the United States” ().

. Levie, Terrorism in War, .
. Ibid., . See also Piccigallo, The Japanese on Trial, . The indictment in the

IMTFE was hopelessly complicated. There were twenty different conspiracy counts
that stretched back nearly eighteen years. For more on the IMTFE indictment, see
Levie, Terrorism in War, –.

. Minear, Victors’ Justice, .
. Levie, Terrorism in War, .
. Ibid., .
. Piccigallo, The Japanese on Trial, –.
. Ibid. See also Minear, Victors’ Justice, –. If one considered the attack on

Pearl Harbor a preventative war, this was consistent with Frank Briand’s reading of
his own treaty. Briand told Congress in , “I knew that this government, at least,
would never agree to submit to any tribunal the question of self-defense, and I do not
think any of them [the Allied governments] would” ().

. Ibid., . See also diplomatic historian Waldo Heinrichs on U.S.-Japanese
relations and the events leading up to Pearl Harbor in Threshold of War: Franklin D.
Roosevelt and American Entry into World War II (New York: Oxford University Press,
).

. Kurt Tauber, Beyond Eagle and Swastika: German Nationalism Since  (Middle-
town: Wesleyan University Press, ), :. Tauber writes: “The difficulty with these
agreements was that there was no vivid understanding of the tacit assumptions under-
lying them. The agreements clearly meant that Germans had to be punished. But was
it merely, negatively, to prevent a recurrence of so tragic a chapter in Western history;
or was it rather, positively, to effect inner changes, to re-educate the Germans to the
ways of peaceful neighborliness and democratic tolerance?”

. Levie, Terrorism in War, .
. Ibid., –.
. Lael, The Yamashita Precedent, –. Lael offers the most comprehensive

examination of the Yamashita case and the novel doctrine of command responsibili-
ty. For a less temperate view see Manchester, American Caesar, .

. Ibid.
. Lawrence Taylor, A Trial of Generals: Homma, Yamashita, MacArthur (South

Bend, Ind.: Icarus, ), .
. Manchester, American Caesar, . George Marshall warned MacArthur and

his staff “that there was no precedent here for charging a Field Commander with the
negligence of duty in controlling his troops” (Manchester, American Caesar, ). See
also Levie, Terrorism in War, .

. Reel, The Case of General Yamashita, . See also Levie, Terrorism in War for a sig-
nificantly less sympathetic account.
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. Reel, The Case of General Yamashita, .
. Taylor, A Trial of Generals, . General MacArthur considered the rules of

evidence “obstructionist.” Article  of his “Special Proclamation” stated: “The Tri-
bunal shall not be bound by technical rules of evidence. It shall adopt and apply to the
greatest possible extent expeditious and non-technical procedure, and shall admit any
evidence which it deems to have probative value” ().

. Ibid.
. Manchester, American Caesar, .
. Reel, The Case of General Yamashita, .
. Piccigallo, The Japanese on Trial, –. See also Taylor, A Trial of Generals, .
. Piccigallo, The Japanese on Trial, –; see also Taylor, A Trial of Generals, .
. Ibid., 162–163.
. Reel, The Case of General Yamashita, .
. Howard Levie describes the professional military’s continuing reluctance to

reject the doctrine of superior orders in Terrorism in War. Over the last fifteen years,
Levie has taught the laws of war to approximately  officers at the U.S. Naval War
College in Newport, Rhode Island; according to Levie, “it would be a liberal estimate
to say that half a dozen have supported the idea of denying the validity of the defense
of superior orders” (). General Lucius Clay made a similar point in his oral history
at Columbia University: “I’ve spent most of my life as a soldier, and I could not hon-
estly tell you today, in my own mind, when I could make a distinction between refus-
ing to obey an order because I decided it was not a legal order and, or obeying it
because I was a soldier” ().

. Manchester, American Caesar, . Manchester traces MacArthur’s view of
war back to more chivalrous times: “To him warfare would always be tinged with the
romantic tones of Arthurian legend with the magic nimbus of the round table, and he
believed that Shinto, Bushido, and the samurai code were extensions of it. In his view,
therefore, these two Japanese commanders had betrayed, not just Dai Nippon, nor
even Manila’s violated Filipinos, but MacArthur’s own profession” (). See also Pic-
cigallo, The Japanese on Trial, –; Taylor, Trial of the Generals, .

. MacArthur was ordered by the Secretary of War to issue a stay of execution
while the Supreme Court reviewed the case.

. Lael, The Yamashita Precedent, . According to Chief Justice Stone, the
Quirin decision “demonstrated that Congress by passing the articles of war, had rec-
ognized and sanctioned the use of military tribunals to try war criminals.” Stone went
on to claim that the military tribunals were “not courts whose rulings and judgments
are subject to review by this court.” This limited the Supreme Court to two questions:
“Did the government have the right to detain Yamashita for trial? Did the military tri-
bunals have lawful authority in this instance to try to condemn him?” Although Stone
privately opposed the war crimes proceedings, he was an advocate of judicial restraint
and feared that meddling in the Yamashita case might lead to “unnecessary and
unwise judicial interference with the other branches of government” (). He was
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bolstered by Justice Frankfurter. For more on Stone’s philosophy see Alpheus Mason,
Harlan Fiske Stone: Pillar of the Law (New York: Viking, ) and C. Herman Pritchett,
The Roosevelt Court: A Study in Judicial Politics and Values, – (New York: Macmil-
lan, ).

. Lael, The Yamashita Precedent, .
. Ibid. Both dissenters were outraged by the military commission’s inability “to

demonstrate that Yamashita had committed or ordered the commission of war
crimes.” Rutledge pointed out: “It is not in our tradition for anyone to be charged
with crime which is defined after his conduct . . . has taken place. . . . Mass guilt we do
not impute to individuals, perhaps in any case but certainly in none where the person
is not charged or shown actively to have participated in or knowingly to have failed in
taking action to prevent the wrongs done by others, having both the duty and power
to do so” ().

. Ibid. Richard Lael claims, “Murphy’s jabs at the military may have been
influenced to some small degree by his dislike for MacArthur. When Murphy became
high commissioner for the Philippines in the s, he and MacArthur frequently
clashed” (The Yamashita Precedent [Wilmington, Del.: Scholarly Resources, ], ).
For more on Murphy see J. Woodford Howard Jr., Mr. Justice Murphy: A Political Biogra-
phy (Princeton: Princeton University Press, ).

. Manchester, American Caesar, . For a differing view on the Yamashita case
see Gary Solis, “Yamashita Had It Coming,” Proceedings of “Accounting for Atrocities: Pros-
ecuting War Crimes Fifty Years After Nuremberg,” October –,  (Annandale-on-Hudson,
N.Y.: Bard College Publications, ), –.

. Dower, Embracing Defeat, ; Levie, Terrorism in War, .
. Robert Edgerton, Warriors of the Rising Sun (New York: Norton, ), . See

also John Dower, War Without Mercy (New York: Pantheon, ); Yuki Tanaka, Hidden
Horrors: Japanese War Crimes in World War II (Boulder: Westview, ); Iris Chang, The
Rape of Nanking (New York: Basic, ); for a prisoner’s account see Gavan Daws, Pris-
oners of the Japanese (New York: Morrow, ).

. Chang, The Rape of Nanking, –. Chang estimates the numbers killed in
Nanking in the late months of  and into early  ranging between , and
,. This was more civilians than Britain (,), France (,), and the
Netherlands (,) lost during the entire war. See also Howard French, “Japanese
Call ’ Massacre a War Myth, Stirring Storm,” New York Times, January , .

. Sheldon Harris, Factories of Death: Japanese Biological Warfare – and the
American Cover-Up (London: Routledge, ), , .

. Piccigallo, The Japanese on Trial, ; Dower, Embracing Defeat, ; Hal Gold,
Unit : Testimony (Tokyo: Yen Books, ), .

According to Hal Gold, the men of Unit  did their best to destroy their facilities
and were able to return to Japan before the Russians could capture them (–).
When the ship carrying the American biological warfare expert landed in Japan, he
was greeted by Naito Ryoichi, a high-ranking member of Unit . He offered to bro-
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ker a trade: Unit ’s research data for immunity from war crimes prosecution. Mur-
ray Sanders described meeting Dr. Naito: “My mission was biological warfare. I was
to find what the Japanese had done, and when the Sturgess docked in Yokohama, there
was Dr. Naito. He came straight toward me. . . . I didn’t even know what  was” ().
Sanders described his first impression of research data provided by Dr. Naito: “It was
fundamentally dynamite. The manuscript said, in essence, that the Japanese were
involved in biological warfare” ().

Lieutenant Colonel Sanders took the material to General Douglas MacArthur, the
Supreme Commander for Allied Powers. General MacArthur granted Sanders per-
mission to offer the men of Unit  a deal—if they surrendered all of their research
data, they would be immune from war crimes prosecution. According to Sanders,
“This made a deep impression, and the data came in waves after that . . . we could
hardly keep up with it” (). According to Hal Gold and new documents published in
a spring  Japanese magazine article entitled, “The Report on Japan’s War
Responsibility,” “This shows that the proposal—made with the involvement of the
American president—to grant immunity from war crimes was already on the table
less than two months after the war’s end” ().

However, Germany was not the only place where the Cold War caused dramatic
changes in the American treatment of fallen foes. In , America shifted away from
a punitive policy and adopted one that sought to ally Japan with the West. Just as with
Germany, George Kennan was pushing for normalization of relations. The new poli-
cy, NSC-/, was written by Kennan. According to Awaya Kentaro, professor of his-
tory at Rikyyo University, morality proved to be no match for strategy. Kentaro writes:
“At the time of the Tokyo trial, the Soviet Union vigorously demanded the investiga-
tion of Ishii [commander] and his staff. GHQ did not respond to these demands. It is
said that Ishii and others escaped prosecution by turning over to the United States the
data on their experiments and their use of germ and chemical warfare in the field. . . .
Moreover, behind the immunity granted Unit , I detect the national self-interest of
the United States, which was willing to grant immunity to criminals in order to secure
a monopoly on the most up-to-date information concerning techniques of warfare”
(Richard H. Minear, Victor’s Justice: The Tokyo War Crimes Trial [Princeton: Princeton
University Press, ], –).

Levie, Terrorism in War, . Howard Levie rejects the contention that the IMTFE
purposely excluded the Japanese biological warfare specialists from prosecution.
However, a great deal of new material has been recently published proving otherwise.
Years after the trial, Judge Röling charged: “The American military authorites want-
ed to avail themselves of the results of the experiments, criminally obtained in Japan,
and at the same time prevent them from falling into the hands of the Soviet Union”
(). See also John Dower, Embracing Defeat and Hal Gold, Unit .

. Manchester, American Caesar, .
. Ibid., . MacArthur’s commission was closer to military custom than either

of the international tribunals, or as the prosecution described it, “retail justice for
wholesale slaughter” ().
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. Weingartner, Crossroads of Death, . Weingartner describes the stories: “Again
results were meager, a suspiciously large number of men claimed the killings had been
ordered by SS Sturmbannführer Walter Pringel, commander of the First Battalion,
First Panzer Regiment, who had not survived the war” ().

. Ibid.
. Army Command War Crimes Branch, Cases Tried, General Administration

Files, RG . National Archives Modern Military Branch, Suitland, Maryland).
. Ibid.
. Weingartner, Crossroads of Death, .
. Ibid., . According to one of Peiper’s men, the commander said: “We will

fight in the same manner as we did in Russia in the action which will follow” (). The
commander’s next statement supports the contention that the rules of war only
applied in the West: “The certain rules which have applied in the West until now will
be omitted” (). In his company’s prebattle pep talk, Pringel gave similar orders, urg-
ing his men to “fight in the old SS spirit . . . I am not giving you any orders to shoot
prisoners of war, but you are well-trained SS soldiers. You know what you should do
with prisoners without my telling you that” (). Telford Taylor and many others also
make the point that the Wehrmacht fought a more restrained war in the West and dis-
regarded the laws of war in the East (interview by author, ).

. Weingartner, Crossroads of Death, .
. Ibid., . These were Pringel’s orders to Peiper.
. Weingartner, Crossroads of Death, –.
. Ibid., . In regard to evidence, the court was very much like MacArthur’s

military commission: “no evidence no matter how tenuous was to be excluded if in
the opinion of the bench, it had a bearing on the case. The bench was also free to
exclude any evidence it considered to be irrelevant” ().

. Senate Subcommittee of the Committee on Armed Services, Investigation of
Army Action with Respect to Trial of Persons Responsible for the Massacre of American Soldiers, the
Battle of the Bulge, near Malmedy, Belgium, December,  (Washington, D.C.: U.S. Gov-
ernment Printing Office), .

. Ibid.
. Weingartner, Crossroads of Death, . Many of these interrogations were con-

ducted by Austrian-born Jewish lawyer Lieutenant William Perl. It should be men-
tioned that this trial occurred in , when wartime passions had not yet cooled. The
prosecution employed various psychological ploys to get confessions. One German
soldier committed suicide, and Perl admitted having threatened to turn him over to
the Belgians. Once this became known to the German public, many turned against
any and all war crimes proceedings, in the name of upholding the violated civil rights
of the German war criminals.

. Ibid.
. Ibid.
. Ibid.
. Ibid., .
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. Ibid., .
. Ibid., . A number of the American military men respected and sympa-

thized with Peiper. McCowan claimed, “I have met few men who impressed me in as
short a space of time as the German officer” ().

. Ibid., –.
. Ibid., .

. A Shift in Priorities
. John McCloy, “From Military Government to Self-Government,” in Robert

Wolfe, ed., Americans as Proconsuls: United States Military Government in Germany and Japan,
– (Carbondale: Southern Illinois University Press, ). Assistant Secretary
of War McCloy described JCS  as “rather Draconian . . . not as bad as the Mor-
genthau Plan—but it was pretty negative” (). The always extreme J.F.C. Fuller on
JCS  in The Conduct of War: “No steps were taken toward the economic rehabilita-
tion of Germany. And no action that would tend to support the basic living standard
in Germany on a higher level than that existing in any one of the neighboring coun-
tries was to be taken. In short, Germany was to be converted into a super concentra-
tion camp” (). John Montgomery called the reeducation program an “artificial
revolution” because it was not a German initiative. Buscher convincingly argues that
the German objection to the program had roots stretching back to the war guilt clause
in the Treaty of Versailles: “The historian Hajo Holborn was sent to Germany in
, and reported that some Germans he encountered—according to Holborn, pre-
dominantly simple and non-intellectual people—were ashamed of their country’s
wartime deeds. Almost everyone rejected the concept of collective guilt” ().

. John Mendelson, “War Crimes Trials and Clemency in Japan and Germany,”
in Wolfe, ed., Americans as Proconsuls, . The most comprehensive monograph on
America’s war crimes policy is Frank Buscher’s The U.S. War Crimes Trial Program in Ger-
many (Westport, Conn.: Greenwood, ) (see ). Carl Anthony, “Reeducation for
Democracy,” in Wolfe, ed., Americans as Proconsuls, . Even Friedrich Meinecke wrote
of the need for German reeducation: “So far as the victors try to eradicate National
Socialist influences and thereby provide the atmosphere for Christian Occidental
sound morals, we must not only recognize that they are fundamentally right but must
ourselves help them and try to prevent them only from schematic exaggerations and
mistakes” (The German Catastrophe [Boston: Beacon, ], ).

. Buscher, The U.S. War Crimes Trial Program, –. For a more comprehensive
account of the trial’s objectives, see Bradley F. Smith, The Road to Nuremberg (New York:
Basic, ).

. Howard Levie, Terrorism in War: The Law of War Crimes (Dobbs Ferry, N.Y.:
Oceana, ), .

. Elmer Plischke, “Denazification in Germany,” in Wolfe, ed., Americans as Procon-
suls, .

According to Kurt Tauber, “Most serious of all, the very excesses of de-nazifica-
tion procedure not only unjustly discredited the entire idea in the eyes of a large seg-
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ment of the population but also created a climate of opinion which the Nazis could
use for their own purposes” (Beyond Eagle and Swastika: German Nationalism Since 

[Middletown, Conn.: Wesleyan University Press, ], ).
. Friedrich, “Nuremberg and the Germans,” in Belinda Cooper, ed., War Crimes:

The Legacy of Nuremberg (New York: TV Books, ), .
. Plischke, “Denazification in Germany,” –.
. Hans Schmitt, ed., U.S. Occupation of Europe After World War II (Lawrence:

Regents Press of Kansas, ), . Thomas H. Etzold and John Lewis Gaddis, eds.,
Containment: Documents on American Policy and Strategy, – (New York: Columbia
University Press, ).

. This was a residual effect of the Morgenthau Plan, but the perception was
based more on fantasy than fact. However, there were enough Jewish war crimes offi-
cials (prosecutors, interrogators, translators, etc.) to provide a germ of truth. There is
no evidence to support the contention that these individuals were vindictive in accor-
dance with American policy. If anything, as Peter Grose points out, U.S. policy was
moving in a different direction:

“As Major General Stephen J. Chamberlin, director of army intelligence in Wash-
ington, informed Eisenhower, ‘valuable intelligence on Russia and Russian dominated
countries can be developed more rapidly by this method than other.’ In the less formal
language of an American staff officer in Frankfurt, speaking to journalist John Gun-
ther, ‘Are we dealing with our former enemies, or our future allies? We have not yet
decided whether we want to win the last war or the next one” (Peter Grose, Operation
Rollback [New York: Houghton Mifflin, ], ).

. Schmitt, U.S. Occupation of Europe, .
. Columbia University Oral History Project, Benjamin Buttenweiser, :,

:. The former Assistant High Commissioner stressed, “our primary goal was to
get Germany ‘on its feet’ as soon as possible” (). Tauber, Beyond Eagle and Swastika,
. Due to the American mishandling of denazification, “Many . . . seemingly unjust-
ly treated by a badly floundering administration of the law, withdrew in sullen resent-
ment, a ready audience for the irresponsible demagogy of unreconstructed Nazi lead-
ers” (). Etzold and Gaddis, eds., Containment, –. The Policy Planning Staff
made the observation in the February ,  “Review of Current Trends.”

. Louis Snyder, The Roots of German Nationalism (Bloomington: Indiana Universi-
ty Press, ), . Although Snyder is referring to the German reaction to the Treaty
of Versailles, this background knowledge is key to understanding the post–World War
II nationalists’ attitudes toward war crimes. “The old Germany was suffering on the
cross while the terrible punishment of Bolshevism hovered over the world as the
Divine vengeance for the Victors. Here was the added feature of the myth—the initial
suggestion that the Allies never understood that Germany was the vital bulwark
against Bolshevik expansionism” (). This would be the theme of an increasing
number of German critiques in the years after World War II. Many Nazis felt vindi-
cated by the turn of events.

. Robert Jackson, letter to President Harry Truman,  December . From
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Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials
Under Control Council Law No.  (Washington, D.C.: United States Government Print-
ing Office, ), –.

. Lucius Clay, Decision in Germany (New York: Doubleday, ), .
. All of the military directives are contained in the introductory sections of all of

the volumes of the Green Series.
. Jean Smith, ed., The Papers of General Lucius Clay (Bloomington: Indiana Uni-

versity Press, ), . For more on Clay and clemency see Columbia University
Oral History Project, Lucius Clay.

. Jean Smith, Lucius D. Clay: An American Life (New York: Holt, ), . Clay
stood firmly behind the trials at several key points. Taylor was impressed: “He would
listen and decide quickly and firmly. I liked him. I thought he was a fine commanding
officer and I had very high regard for him” (). Taylor said that General Clay was
“Just about the best boss I ever had.” Clay recalled, “It was resolved that we would
proceed in the United States Zone under Military Government, and Justice Jackson’s
able young assistant, General Telford Taylor, was persuaded to head the prosecution
staff ” ().

. Telford Taylor, “An Approach to the preparation of the prosecution of Axis
Criminality,” early June , in Smith, ed., The American Road to Nuremberg, . Smith
praises Taylor’s contribution: “Jackson and his staff had also raised the level of legal
draughtsmanship, and the new executive agreement was more tightly and precisely
composed than any of its predecessors. In addition, among the new faces brought in
by the justice were such men as Colonel Telford Taylor, who, although they did not
play a part in this drafting, would soon leave their mark by asking tough, direct ques-
tions” ().

. Many military men were offended by the preponderance of high-ranking,
Harvard-educated lawyers at Nuremberg. Tom Bower observes: “But control of the
operation was firmly—too firmly some said afterwards—in the hands of a Harvard
law school mafia. . . . They diligently tried to covert a group of undistinguished and
conservative American judges to a radical theory: that educated, respected and other-
wise normal businessmen could be guilty of murder” (Blind Eye to Murder: Britain, Amer-
ica and the Purging of Nazi Germany—A Pledge Betrayed [London: Andre Deutsch, ],
).

. Robert Kempner, interview by author, tape recording, Locarno, Switzerland,
 February .

. Ibid. Otto Kranzbühler described Robert Kempner to this author: “He was a
divided personality, he really felt as a German, he loved Germany. He was full of hate
for Hitler and those who did not allow him to love his country. I had a very good rela-
tionship with the opposite points of view. He asked me to defend Hitler’s adjunct . . .
in a denazification trial. [He] was one of Kempner’s proteges and he wanted him to
come free—typical Kempner, some people he really helped” (interview with author).
Bower, Blind Eye to Murder, –.
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. Bower, Blind Eye to Murder, ‒. Some in the prosecution staff (Taylor and
Sprecher) worked for New Deal agencies. Former congressman from Indiana Charles
LaFollette served as a prosecutor in the Justice case. One can safely assume that the
vast majority of the prosecutors were sympathetic to the prosecution’s broadened
conception of international law.

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
.

. Clay, Decision in Germany, .
. Ann and John Tusa, The Nuremberg Trial (New York: Atheneum, ), .

Julius Stone did not consider international society to be anything like domestic society.
. Joseph Borkin, The Crime and Punishment of I. G. Farben (New York: Free Press,

), .
. Robert Conot, Justice at Nuremberg (New York: Carroll and Graf, ), .

Other second-generation critics included William Langer, Francis Case, Harold
Knutsen, and John Taber. See George F. Kennan, Memoirs – (Boston: Atlantic
Monthly, ), . The movement away from a vindictive policy also occurred in
Japan and also was led by Kennan. Philip Piccigallo observes in The Japanese on Trial:
Allied War Crimes Operations in the East, – (Austin: University of Texas Press,
): “United States authorities, in accordance with Kennan’s advice, recognized the
need to stabilize Japan, politically and economically, and to ‘win’ that nation to its side
in the Cold War” (). Unlike the Nuremberg trials, which he and other realists like
Hans Morgenthau criticized, Kennan made a point of praising the “fairness” of the
military commissions in the Far East ().

. Kennan, Memoirs –, . Gaddis describes the impact of the Long
Telegram: “This ,-word telegram from George Kennan probably did more than
any other single document to influence the evolution of early postwar United States’
foreign policy. The ‘long telegram’ was both an analysis of Soviet behavior and a pre-
scription for American action. In it, Kennan advanced the now famous argument that
Soviet hostility sprang from nothing the West had done, but from the need Russian
leaders felt for a hostile outside world as a means of justifying their own autocratic
rule” ().

. Ibid.
. Ibid.
. Ibid.
. Ibid.
. Ibid.
. Christopher Simpson, The Splendid Blond Beast: Money, Law, and Genocide in the

Twentieth Century (New York: Grove, ), .
. Kennan, Memoirs –, .
. Christopher Simpson, Blowback: America’s Recruitment of Nazis and Its Effects on the

Cold War (New York: Weidenfield and Nicolson, ), . For a self-serving but high-
ly entertaining first-hand account see Reinhard Gehlen, The Service (New York: World
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Publishing, ). The best study in English is Mary Ellen Reese’s General Reinhard
Gehlen (Fairfax, Va.: George Mason University Press, ), –. Gehlen and the cap-
tured Germans were interrogated by Captain John Bokor: “During the weeks follow-
ing Bokor’s new assignment Gehlen gradually laid his cards on the table. Not only did
he know where the precious archives were buried, but he had also maintained the
embryo of an underground espionage operation that could put the records to use
against the Soviet Union” (General Reinhard Gehlen ). Bokor kept the details of
Gehlen’s offer and managed to get his top generals off the Allied war criminal lists.
The captain was operating on his own in violation of the Yalta accords, which
required the United States to hand over Germans involved in the eastern front.

. Simpson, Blowback, . See also Reese, General Reinhard Gehlen, . The OSS
was tipped off about the existence of the microfilm and was soon jockeying for con-
trol of the spymaster and his records. According to Simpson, “Gehlen and seven of
his senior officers were transferred to the camp [Camp King], where they were con-
stituted as a ‘historical study group,’ supposedly working on a report on the German
general staff. Gehlen’s precious cache of records was located and shipped to the inter-
rogation center under such secrecy that not even the CIC’s chain of command was
informed” (Blowback ). According to Lieutenant Colonel John Bokor, son of the cap-
tain: “Nobody had legalized, really, the functions of intelligence in those days. Today
maybe things have changed, but back then the intelligence agent was on his own. . . .
There wasn’t any sheet music for us to sing from in those days. That’s how a lot of
those guys [former Nazis] got hired” ().

. Ibid. The American espionage chief commented on the lack of information:
“Even the most elementary facts were unavailable—on roads and bridges, on the
location and production of factories, on city plans and airfields.” Rositzke credits
Gehlen with playing a “primary role” in providing the Americans with this basic
information. See also Reese, General Reinhard Gehlen, .

. According to Simpson, Blowback, Gehlen convinced American officials that
war with the Soviet Union was not just possible but imminent. Eventually Bokor won
the support of Walter Bedell Smith and Edwin Siebert. Gehlen would soon play a dis-
proportionately large role in shaping American perceptions of the Soviet Union.

. Martin Lee, The Beast Reawakens (New York: Little, Brown, ), .
. Reese, General Reinhard Gehlen, . Reese places the absorption of the Nazi

intelligence operation (Fremde Heere Ost) into context: “As the Soviets provoked more
hostile incidents (what Anthony Cave Brown calls ‘flourishes’), and as the Americans
began to appreciate how little they understood Soviet intentions and capabilities,
Gehlen’s confidence began to revive. And with good reason, information about the
new adversary was at a premium, and compared with many former Nazis being used
by Army Intelligence, Gehlen looked benign as well as smart.”

. The trials were not held one at a time; several were conducted simultaneously.
Drexel Sprecher, interview by author, tape recording, Chevy Chase, Maryland, 

May .
. Smith, ed., The Papers of General Lucius Clay, . At the time the Military Gov-

.    





ernor supported the war crimes trials: “In , I urged the Department of the Army
to permit the Foreign Ministry, Military Command and Krupp cases to be brought to
trial before the program was discontinued, and to find additional judges for the requi-
site courts. This was approved with the understanding that no further cases would be
considered. I was unable to meet my commitment of July  for completion
because defense counsel had to be given as much time as it desired to prepare its evi-
dence.”

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
.

. Ibid., .
. Articles  through  of the  Hague Conventions specifically prohibit far

less extreme types of POW mistreatment. Medical experiments on humans had been
outlawed as early as .

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
. Adam Roberts and Richard Guelff, eds., Documents on the Laws of War (New
York: Oxford University Press, ), –. Article  of the  Hague Agree-
ment’s Annex to the Convention states: “Prisoners of war are in the power of the
hostile Government, but not of the individuals or corps who capture them. They
must be humanely treated.” Article  is more specific: “The State may utilize the
labor of prisoners of war according to their rank and aptitude, officers excepted.
The tasks shall not be excessive and shall have no connection with the operations of
the war.”

. Walter Beals, The First German War Crimes Trial (Chapel Hill: Documentary
Publications, ), –. This book provides a one-page biography of each defen-
dant.

. Appleman, Military Tribunals and International Crimes, .

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
. For the scientific standards see Appleman, Military Tribunals and International Crimes,
‒. See also Robert J. Lifton, The Nazi Doctors (New York: Basic, 1983) and
Michael Kater, Doctors Under Hitler (Chapel Hill: University of North Carolina Press,
1989).

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
.

. John Alan Appleman, Military Tribunals and International Crimes (Westport,
Conn.: Greenwood, ),  and Taylor, Final Report to the Secretary of the Army on the
Nuernberg War Crimes Trials, . See also U.S. Military Tribunal Nuremberg, Transcript, Case
II, Milch, .

. Appleman, Military Tribunals and International Crimes provides an extensive dis-
cussion of “the Nuremberg defense”: “Defense counsel frequently brought out this
testimony, in their arguments, that the individual defendants had no choice but to per-
form the acts charged against them. Particularly in a dictatorship . . . there was but
one leader, the rest were followers. They raised the question, with reference to subor-
dinates, of the legal defense of respondeat superior—or, let the master answer, rather
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than the servant; and, in the case of those in command, of the doctrine of Act of
State—or, in other words, the act of the leader is the act of the sovereign, and the
State should answer instead of the individual” ().

. Ibid., –.
. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,

.
. Ibid., .
. Ibid., –.
. Levie, Terrorism in War, .
. Appleman, Military Tribunals and International Crimes, . The quote is from

Taylor’s Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials, .
. None of the defendants was found guilty of aggression or conspiracy. The vast

majority of the convictions were for “war crimes” or traditional violations of the
codes of war and the broadened conception of “crimes against humanity.” Roberts
and Guelff, eds., Documents on the Laws of War, –.

. Ingo Müller, Hitler’s Justice, trans. Deborah Lucas Schneider (Cambridge: Har-
vard University Press, ), –. Müller describes the unintended results of the
deaths: “Precisely because the men on trial were not fanatical National Socialists, the
ordinary workings of the judicial system during the Third Reich were exposed to view,
and it became clear to what extent the largely conservative legal profession and its
symbolic figurehead, Schlegelberger, had been profoundly involved in the reign of
terror” (). U.S. Government, Trials of the German War Criminals Before the Nuernberg
Military Tribunals Under Control Council No. , Vols – (Washington, D.C.: U.S. Gov-
ernment Printing Office, ), .

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
.

. Appleman, Military Tribunals and International Crimes, .
. American Nuremberg Trials, Case —United States v. Josef Altstoetter et al., .
. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,

.
. Ibid.
. U.S. Military Tribunal Nuremberg, Transcript, Case III, Altstoetter (Nuremberg: Sec-

retariat for Military Tribunals, ), –.
. Ibid., .
. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,

–.
. Robert Maguire, letter to family,  October , Constance Maguire Wilson

Papers, Eureka, California (in possession of the author). When the War Department
contacted him, there was little doubt as to his decision. He wrote: “Well my dear I
have some rather interesting and tremendous news. Last night when I got up to my
room there was notice that a long distance call from Washington had come. . . . They
finally located the officer who wanted me at his home. He said that General Clay in
Germany had cabled asking for my appointment as one of the Judges of the Nurem-
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berg Court. . . . My present feeling is to accept if they feel that I can be spared for that
period of time. It is an opportunity that comes once in a lifetime. . . . If we go we
would have to be in Nuremberg by Oct.  or Nov. , if we couldn’t make the first
court” (). Maguire provided his family with a running commentary on his experi-
ences at Nuremberg. His letters begin in the fall of  and end in December .
While he was writing the tribunal opinion, his wife, Ruth, continued the correspon-
dence until their departure in the spring of .

. Ibid.
. Ibid., . Robert Maguire made numerous reference to the destruction that sur-

rounded him.
. Ibid., .
. Ibid.
. Robert Maguire, letter to family,  February , Constance Maguire Wil-

son Papers, . The judge described the case and the early courtroom activities: “We
have been engaged in analyzing and condensing the indictment which is  pages in
length relating to  defendants, and in making up a classified chart, following each
defendant through the mazes of the indictment, and referring to each page on which
any of his activities are mentioned, some job.” U.S. Military Tribunal Nuremberg, Tran-
script, Case XI, Weizsaecker (Nuremberg: Secretariat for Military Tribunals, ), :.

. Robert Jackson, quoted in Michael Luders, “The Strange Case of Ernst von
Weizsaecker,” M.A. thesis, Columbia University, , . Luders’s study was extreme-
ly helpful in outlining the defense arguments in the von Weizsäcker case.

. Ibid.
. U.S. Government, Trials of the German War Criminals Before the Nuernberg Military

Tribunals Under Control Council No. , Vols – (Washington, D.C.: U.S. Government
Printing Office, ), :. Taylor claimed: “The German diplomats of aggression,
however, wore the mantle of diplomacy to cloak their nefarious policies which were
solely directed toward the realization of the criminal aims of the Third Reich” ().
See also The New York Times, January , , , col. . In late February , Robert
Maguire met with Professor Weber to discuss the German view of the trial and the
role of the government bureaucracy under a dictatorship. Maguire wrote: “Sunday
afternoon I went over to call on a Prof. von Eckardt, who holds the chair of sociology
and journalism. . . . I wanted to learn from him what the liberals thought of the pre-
sent situation, what they thought of what we were doing, and what they thought could
be done. After expressing his views, he suggested we go see Prof Weber, who, he said
was Germany’s leading Economist. We did and found a charming, humorous old man
past , seated in a study whose walls were lined with books and papers, and we talked
for over an hour” (Robert Maguire, letter to family,  December , Constance
Maguire Wilson Papers, ).

. Levie, Terrorism in War, . My student at Columbia University, Greg Lem-
brich, also pointed this fact out in his paper on the Ernst von Weizsäcker case.

. Richard von Weizsäcker, From Weimar to the Wall, trans. Ruth Hein (New York:
Broadway Books, ), .
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. American Nuremberg Trials, Case —United States v. Ernst von Weizsaecker,
:.

. William Seabury, Wilhelmstrasse: A Study of German Diplomats Under the Nazi
Regime (Berkeley: University of California Press, ), . From Luders, “The Strange
Case of Ernst von Weizsaecker,” . Fritz Stern, The Politics of Cultural Despair: A Study
in the Rise of Germanic Ideology (Berkeley: University of California Press, ). “Even
before , the National Socialists had made deep inroads into the ranks of the Ger-
man elites. Hitler knew how to cultivate their vulnerabilities, how to reassure the elites
that he was a German nationalist, the true redeemer” ().

. See Buruma, The Wages of Guilt, .
. American Nuremberg Trials, Case —United States v. Ernst von Weizsaecker,

:.
. Ibid., ‒.
. Ibid. , .
. Ibid., .
. Ibid., , , ‒.
. Ibid., ‒. The prosecution argued that “Members of the Reich Chancel-

lory were responsible for informing the Fuehrer and Reich Chancellor about current
questions of policy and prepare directives” (). The Tusas have described Hans
Lammers’s performance in the IMT: “His very appearance might have weighed
against his evidence, but then under cross-examination the authoritative, contemptu-
ous bureaucrat gave way. He was so desperate to save himself that he shoveled blame
onto Hitler and Bormann—all the time failing to notice or even not caring that every
word backed up prosecution charges of criminal policies” (The Nuremberg Trial ).

. Ibid., . Other headlines included FIRING ON ETHNIC GERMANS BY RURAL

POLICE.
. Ibid., , . U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker,

.
. Ibid., –. Richard Walter Darré’s National Socialist zealotry attracted

Hitler in . Darré described the German peasantry as “the Life Spring of the
Nordic Race” (). In  Darré described his prewar objective: “the whole work of
agrarian policy since the seizure of power was . . . dominated by the preparation for a
possible war” ().

. Ibid., .
. Ibid., . Stuckart was responsible for the civil administration of Germany’s

conquered territories. The prosecution contended that “Stuckart looms into promi-
nence in the incorporation of conquered territories into the Third Reich. He headed
the central offices for the civil administration of Austria, Sudetenland, Bohemia and
Moravia, Alsace-Lorraine, Luxembourg, Norway and the occupied southern territo-
ries” ().

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, . Funk
made this statement on October , . David Kaiser describes the Four-Year Plan
in Politics and War (Cambridge: Harvard University Press, ). In , “Hitler . . .
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absolutely refused to slow down rearmament and entrusted Goering with the task of
of preparing the German economy and German Army for war in four years. He
rejected both a return to the world economy and the satisfaction of Germany’s colo-
nial demands by peaceful means. He was proud of having freed Germany, as he saw
it, from dependence upon export markets. . . . The Four-Year Plan concentrated upon
expanding heavy industrial capacity and developing synthetic substitutes for two crit-
ical imported raw materials, oil and rubber. To achieve these goals, Goering rapidly
increased state ownership of the economy and reserved the Maximum possible for-
eign exchange for imports of raw materials” ().

. Ibid., , , . Paul Koerner met Hermann Goering in ; four years
later he went to work in the Offices of the Four-Year Plan, where he also met and
aided Heinrich Himmler. In , when the Office of the Four-Year Plan took control
of the German economy, Koerner was named State Secretary for the Four-Year Plan.

. Ibid., . See also Tusa, The Nuremberg Trial, . “Koerner, once State Secre-
tary in the Prussian Ministry, also pressed the line that everyone had seen, heard and
spoken no evil, even arguing that since Germany had built up agricultural production
in countries she occupied, she had a right to take a little of the ‘surplus.’ As Dean said
in a cable to the Foreign Office that evening, both Koerner and Brauchitsch had
‘made a very bad impression’ and were too obviously lying.”

. Ibid., . The bankers were involved in the intimate details of concentration
camp construction and liquidation of confiscated property like gold and glasses.
Defendant Rasche played such a prominent role in the rearmament that he earned
himself a jingle: “Who marches behind the leading tank? It is Dr. Rasche of the Dresd-
ner Bank.”

. Ibid., , –. Schwerin von Krosigk was designated a political heir in
Hitler’s will. He was Minister of Finance until the fall of the Reich; he was in charge
of collecting a one-billion-RM loan and storing concentration camp loot.

. Ibid., .
. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, –., :

‒, . Puhl attempted to shift the onus of guilt to Funk when he testified
before the IMT: “ ‘Funk told me that he had arranged with Reichsführer Himmler
to have the Reichsbank receive in safe custody gold and jewels for the SS. Funk
directed that I should work out the arrangements with Pohl, who, as head of the
economics sections of the SS, administered the economic side of the concentration
camps.’ Funk vehemently denied the charges and tried to shift the blame back to
Puhl. Funk reeled under the relentless cross-examination of Thomas Dodd: ‘I can-
not here tell more to the tribunal than I have already said, that is the truth. Let Herr
Puhl be responsible before God for what he put in the affidavit. It is absolutely clear
that Herr Puhl is now trying to put the blame on me and to exculpate himself. If he
has done these things for years with the SS, it is his guilt and his responsibility.’
Dodd replied, “You are trying to put the blame on Puhl, are you not?’ Funk: ‘No.
He is blaming me and I repudiate that.’ Dodd: ‘The trouble is, there was blood on
this gold, was there not, and you knew this since ?’ ” (Conot, Justice at Nuremberg,
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). This and other shoddy performances on the stand in the IMT case led Conot
to conclude: “It was evident that Funk, Puhl, and Thoms were all lying about the
extent of their knowledge—though at the beginning they had not been fully aware
of the manner in which the SS had acquired their booty” (–). For more on
Puhl laundering gold and other valuables for the Nazis, see Tom Bower, Nazi Gold
(New York: HarperCollins, ).

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, . Chief of
Prisoner of War Affairs Gottlob Berger faced a mountain of damning evidence, like
the fact that he proposed the “Heu Aktion” project to Alfried Rosenberg. This was the
code name for a project to enslave fifty thousand ten- to fourteen-year-olds. Berger
was also involved in the formation and activities of the Dirlewanger Brigade.

. Gerald Reitlinger, The SS: Alibi of a Nation ‒, (New York: Viking,
), . In , Dirlewanger was sentenced to two years’ imprisonment for
“offenses on a minor.” According to Reitlinger, “When he was released, Berger used
his influence to get poor old Oskar into the Condor Legion, who were serving in
Spain under General Franco. In , when Dirlewanger had to return to Ger-
many, Berger, as head of the SS Staff Office, got him reinstated as a colonel of the
general SS Reserve” (). For more on Dirlewanger see French MacLean, The Cruel
Hunters (Atglen, Pa: Schiffer Military History, 1998).

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, .
. Reitlinger, The SS: Alibi of a Nation ‒, n. At Nuremberg, Berger

and others tried to maintain that killing units like the Dirlewanger regiment were not
part of the SS. Reitlinger rejects this contention: “The text of Himmler’s second
Posen speech was only discovered in , and it casts a dubious light on the testimo-
ny, given years previously at Nuremberg, by Gottlob Berger. . . . Both fought hard to
maintain that the Dirlewanger regiment was not part of the SS at all” ().

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, –. Walter
Schellenberg was an SS general and also a close friend and confidant of Heinrich
Himmler. For more on Schellenberg, see Richard Breitman, Official Secrets (New York:
Hill and Wang, ), , .

. Reitlinger, The SS: Alibi of a Nation ‒, . Schellenberg’s claim that
his office was only an information service was greatly undercut by the discovery that
many of the executions of Jews and Commissars had been carried out in his offices.

. Ibid., .
. Ibid., .
. Robert Kempner, interview by author, tape recording, Locarno, Switzerland,

 February .
. Robert Maguire, letter to family,  December , Constance Maguire Wil-

son Papers, .
. Robert Maguire, letter to family,  January , Constance Maguire Wilson

Papers, .
. Ibid. The judge’s description of German soldiers is ironic when compared to

his description of American soldiers. In a letter of  January  (in possession of
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the author), he described two German soldiers he met on the train: “The train was
crowded to the last inch of space. There were so many Americans going that the only
place we could find was a compartment mean [sic] to hold six people, but in which
eight were crowded, two of them blind Germans, who evidently had lost their eye-
sight in the war. One was a young man with a handsome refined face, and the other
an older man still wearing his army clothes, and accompanied by a seeing eye dog, a
beautiful intelligent animal. We gave them . . . cigarettes, for which they seemed
quite grateful, the old man saying, time and again, Dankeshon, Camrad, danke
schon.”

. Ibid., .
. Ibid.
. The New York Times,  January , , col. . Kathleen McLaughlin

described the significance of this testimony: “Her testimony implicated especially the
No.  defendant, Baron Ernst von Weizsaecker, and Otto Meissner on the trial of
Nazi diplomats and officials” ().

. Robert Maguire, letter to family,  January , Betty Maguire Frankus
Papers, .

. Robert Maguire, letter to family,  January , Constance Maguire Wilson
Papers, .

. This became the crux of von Weizsäcker’s defense against the charges of
crimes against peace.

. Robert Maguire, letter to family,  January , Connie Maguire Wilson
Papers, .

. Walter LaFeber, America, Russia, and the Cold War (New York: Knopf, ),
–.

. Ibid., .
. Jean Smith, “The View from USFET: General Clay’s Interpretation of Sovi-

et Intentions in Germany, –” in Schmitt, ed., The U.S. Occupation of Europe, .
. Ibid.
. Clay, letter to General Eisenhower,  July , in Jean Smith, ed., The Papers

of General Lucius Clay (Bloomington: Indiana University Press, ), :–.
. Ibid., .
. Simpson, Blowback, . Heinz Hohne of Der Spiegel claimed that during the

first few years of the Cold War “seventy percent of all the U.S. government’s infor-
mation on Soviet forces came from the Gehlen organization” ().

. Ibid., . This comment echoes John Kenneth Galbraith, who once observed
that the Cold War produced an American James Bondism “based on the thesis that
Communist disrespect for international law and accepted standards of behavior could
only be countered by an even more sanguinary immorality on the part of the United
States” (Galbraith, “The Sub-Imperial Style of American Foreign Policy,” Esquire
[]: –). J.F.C. Fuller considered the Soviet Union inferior militarily: “Not of
two ill-prepared Powers faced with a better prepared one, as at Munich, but of the
two greatest industrial powers in the world, at the time rapidly approaching full rear-
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mament, faced with an unreliable power crippled by over two years of ferocious war-
fare, and almost entirely dependent on their assistance to maintain his armies in the
field. Actually, in August , the position of Russia was diametrically opposite of the
one posited in the Hopkins document” (–).

. Smith, Lucius D. Clay, . “In February, while Congress debated the Marshall
Plan for European recovery, Czechoslovakia receded further behind the Iron Curtain
as the non-Communist members of government were ousted. Doomsayers in Wash-
ington believed their prediction fulfilled, although as George Kennan has noted, such
a move changed very little and should have been anticipated. On the heels of events
in Prague, Lt. Gen. S.J. Chamberlin, Director of Army Intelligence, visited Clay in
Berlin. He impressed upon Clay the pitiful unreadiness of U.S. armed forces, the fact
that military appropriations were pending before Congress, and the need to galvanize
public support for substantial rearmament” ().

. Ibid., –. “In fairness to Clay, it must be recognized that he did not envi-
sion how the cable would be used or what its effects would be. His intent was to assist
the Army before Congress; it was not to create war hysteria in the country. In fact,
Clay was appalled when its contents were leaked to the Saturday Evening Post. ‘The rev-
elation of such a cablegram,’ he advised Bradley, ‘is not helpful and in fact discloses
the viewpoint of a responsible commander out of context with many parallel reports’
” (Smith, ed., The Papers of General Lucius Clay, :–).

. Jean Smith, Lucius D. Clay: An American Life (New York: Holt, ), .
. Michael Howard, “Governor General of Germany,” Times Literary Supplement,

 August .
. Etzold and Gaddis, eds., Containment. The Policy Planning Staff saw their

objective as returning Germany to self-government: “Thirdly, we must have the
courage to dispense with military government as soon as possible and to force the
Germans to accept responsibility once more for their own affairs. They will never
begin to do this as long as we will accept that responsibility for them” (). Peter
Grose, Operation Rollback (New York: Houghton Mifflin, ), .

. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,
–.

. Ibid., .
. Trials of War Criminals before Nuernberg Military Tribunals Under Control Council No.

 (Washington, D.C.: U.S. Government Printing Office, ).
. Ibid., .
. Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials,

. Transcripts, case , , .

. Ibid., . General Taylor’s description of the judgment leaves open the possi-
bility of legitimate legal differences: “One can easily understand these protests, but, in
the writer’s view, they have tended to obscure the admirable workmanship of the judg-
ment. Furthermore, these were much mooted questions, with highly political over-
tones, and it is hard to criticize the court’s conservative determination to apply inter-
national law, ‘as we find it,’ not ‘as we would have it.’ In the long run, this may well

.    





promote the revision of international law along more enlightened lines, which is far
more important than the decision with respect to these particular defendants” ().

. U.S. Military Tribunal Nuremberg, Transcript, Case VII, List (Nuremberg: Secre-
tariat for Military Tribunals, ), . The first paragraph read: “In no other way
can an army guard and protect itself from the gadfly tactics of such armed resistance.
And, on the other hand, members of such resistance forces must accept the increased
risks involved in this mode of fighting. Such forces are technically lawful belligerents
and are not entitled to protection as prisoners when captured.”

. Ibid.
. Appleman, Military Tribunals and International Crimes, ; Transcripts, case 7,

‒.
. U.S. Military Tribunal Nuremberg, Transcript, Case VII, List, .
. Ibid. See also Roberts and Guelff, eds., Documents on the Laws of War, –.
. Appleman, Military Tribunals and International Crimes, .
. Columbia University Oral History Project, Lucius Clay, .
. U.S. Military Tribunal Nuremberg, Transcript, Case VII, List, . Charles Wen-

nerstrum’s comments appeared in the conservative Chicago Tribune on February ,
. Telford Taylor’s rebuttal was printed the same day in a New York Times article
entitled, “Prosecutor Scores War-Crimes Judge.” Tom Schwartz describes the role
assumed by the Chicago Tribune in the Nuremberg debates: “The conservative Chicago
Tribune, with the remarks of Judge Charles Wennerstrum . . . made itself the mouth-
piece of the critics of the Nuremberg trials” (“Die Begnadigung Deutscher Kriegsverbrecher.
John J. McCloy und die Haftlinge von Landsberg” in Vierteljahrshefte für Zeitgeschichte  [July
]: ).

. Frank Buscher, The U.S. War Crimes Trial Program in Germany, – (West-
port, Conn.: Greenwood, ), .

. “Nazi Trial Judge Rips ‘Injustice,’ ” Chicago Tribune, February , .
. Buscher charges in The U.S. War Crimes Trial Program that Hal Foust’s trans-

missions were intercepted by the army in violation of U.S. wiretapping laws (). Tay-
lor described how he received Wennerstrum’s comments before they were printed in
the United States: “There was a place in Frankfurt where most of the American news-
papers had their headquarters where the members of the press hung up what was
going out.” Telford Taylor, interview by author, tape recording, New York City, 

February .
. Telford Taylor, letter to Charles Wennerstrum,  February , reprinted

in Appleman, Military Tribunals and International Crimes, –. “It has come to my
attention that yesterday, a few hours before your departure from Nürnberg, you gave
an interview to a representative of the Chicago Tribune, in the course of which you
made a deliberate, malicious, and totally unfounded attack on the integrity of the
very trials in which you yourself were a presiding judge. It is clear from the nature of
your remarks that you were not speaking on behalf of your Tribunal or in your offi-
cial capacity, but were volunteering purely personal views. Since your remarks are
subversive of the interests and policies of the United States, they must not go unan-
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swered” (). When Wennerstrum arrived back in the United States on February ,
, he was met by the press with a copy of Taylor’s comments. The judge stood
behind his prior statements. The New York Times reported: “Questioned as to his orig-
inal criticism of persons ‘with personal ambitions,’ he said they applied ‘to the pros-
ecutors and their superior’ ” (February , , , col. ). The other two judges
from the Hostage case were with Wennerstrum on the flight back to the United
States but were unwilling to side with their colleague, according to the same article:
“Accompanying Wennerstrum on the homeward flight . . . were Judge Edward F.
Carter . . . and Judge George J. Burke . . . his associates at the trial. They refused to
enter the controversy. Both associate judges, however, asserted that they were satis-
fied with the outcome. . . . Judge Carter’s only comment was, ‘We heard the case, we
wrote an opinion and we think the facts were as we found them.’ To this, Judge Burke
added, ‘The opinion was rather long and well thought out. Beyond that, I have no
opinion.’ ” Telford Taylor, interview with author.
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. Buscher, The U.S. War Crimes Trial Program, –.
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more difficult to come to an understanding with Brother Stalin. I think it has become
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ror, cruelty and oppression” (Ibid., ).
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stance that both defendants had occasionally advocated the tempering of certain
measures. The key distinction was that in the IMT cases none of the defendants nor
their witnesses considered their actions to constitute political resistance” (n).
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), . See also Guenter Lewy, The Catholic Church and Nazi Germany (New York: Da
Capo, 1964), ‒.
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Exhibit C-, Doc. Bk. A); from Luders, “The Strange Case of Ernst von
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Similar sentiments were expressed to the author by Telford Taylor, Drexel Sprecher,
Robert Kempner, Walter Rockler in interviews and conversations. The Italians were
in the midst of an election campaign and the Communist Party was running strong.
George Kennan and other high-level policy makers were greatly alarmed by the
prospect of the Italian Communist Party gaining control of the government through
a popular election. The list of men involved in the anti-Communist effort in Italy
reads like a Cold War all-star team roster. It included George Kennan, Allen Dulles,
James Angleton, Frank Wisner, and William Colby. The Americans worked with the
Vatican on behalf of Christian Democrat candidates. Their aid included various
types of agitprop, specifically designed to highlight “American munificence and com-
munist atrocities, both real and manufactured.” Maguire was unaware of the motor
behind the campaigning, but sensed a strange fervor. He wrote, “you never saw such
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day of the revolution. . . . And dear Party Members, we did our full duty by our pro-
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. The IMT set the precedent followed by the tribunals in the Flick, Farben,
and Krupp cases. The majority of the American courts bowed to the IMT’s conserv-
ative precedents.
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. U.S. Military Tribunal Nuremberg, Transcript, Case X, Krupp (Nuremberg: Secre-
tariat for Military Tribunals, ), –.
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in this case falls so far short of sufficiency as the Tribunal’s opinion would seem to
indicate. The issues of fact are truly so close as to cause genuine concern as to
whether or not justice has actually been done because of the enormous and indis-
pensable role these defendants were shown to have played in the building of the war
machine which made Hitler’s aggressions possible” ().
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who excelled by his just conduct of the proceedings, by his absolute objectivity and
disregard for all vindictive sentiments, as well as by his endeavor to understand the
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and International Crimes, nb.
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powers” (Dower, Embracing Defeat, ). In Khabarovsk, twelve former members of
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of War Crimes [Dobbs Ferry, N.Y.: Oceana, ], ). Tanaka, Hidden Horrors,  and
Dower, Embracing Defeat, . From  to , Allied military commissions in the
Far East sentenced  to death and , to various prison terms (vi). U.S. trials in
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Yokohama () (Piccigallo, The Japanese on Trial, ).
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illustration of this point. Justice Bernard based his dissent on natural law too, but in
his view it rendered the charge of waging aggressive war illegitimate. In short, the
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very charge which Mr. Keenan’s natural law supported, Justice Bernard’s natural law
rejected” (). In his dissenting opinion, the French justice wrote that the defendants
were only “accomplices,” and the “principal author . . . escaped all prosecution.”
Dower, Embracing Defeat, .

. Ibid., . See also Piccigallo, The Japanese on Trial, . For more on Hirohi-
to’s wartime role and nonindictment, see Herbert Bix, Hirohito and the Making of Mod-
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pages, I would hold that each and every one of the accused must be found not guilty
of each and every one of the charges in the indictment and should be acquitted of all
those charges. . . . I believe that this is really an appeal to the political power of the vic-
tor nations with a pretense of legal justice. It only amounts to piecing up want of
legality with matter of convenience” ().

. David Luban, Legal Modernism (Ann Arbor: University of Michigan Press,
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trial would be the last to finish in the summer of  when he wrote his mother:
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there is little we can do about it. Two of the Tribunals close this week, Krupp and Far-
ben, and the High Command Case will probably finish sometime about the middle of
August but we can look forward to no such luck. However, one of these days, it is like-
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Birdshill” ().

. Ruth Maguire, letter to Katie Maguire,  November , Betty Maguire
Frankus Papers, .

. Ruth Maguire, letter to Katie Maguire,  January . Now it was clear
Powers would not concur with the majority opinion, and this added several months
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but Bob is working hard and hopes to leave by the end of the month. It is a long,
drawn-out affair, this ‘Ministries Case’ and sometimes I guess he wishes he had
taken the ‘High Command Case’ for he would have been thru . . .  or  months
ago. If he had known that he would have to stay as long as this he said he would not
have come. However, when it’s all over, I think he will be glad to have had the expe-
rience over here—in spite of the grueling last months” (). Ruth makes no specific
mention of the divided court.
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land would take up arms in defense of Czechoslovakia and that if it did so, Germany
would suffer defeat. After Munich he felt danger to Germany had vanished and he
looked with complaisance if not approval on the future fate of Czechoslovakia’ ”
(Raymond, “Five High Nazis Guilty,” ).

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, .
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. Ibid., –.
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tional war crimes because they were not committed by combatants or (in the cases of
Austria and Czechoslovakia) during wartime.

. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, .
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. Ibid., :. See Levie, Terrorism in War,  for the Powers quote.
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High Commission for Germany Advisory Clemency Report,” RG , Box  (Clemen-
cy Board on German War Criminals), , NA.
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. Appleman, Military Tribunals and International Crimes, .
. Levie, Terrorism in War, n.
. American Nuremberg Trials, Case —United States v. Ernst von Weizsaecker,

:. According to Judge Powers’s conservative reading of the laws of war: “To be
guilty—I repeat—the defendant must have participated in the initiation of a war of
aggression. In order to do that, he must have committed some act intended to have
some effect in bringing about a war, knowing it would become a war of aggression.
That evidence is conspicuous by its absence here” (). Jack Raymond analyzed the
Powers dissent in an article entitled “Nuremberg Judge Dissents on Guilt” (The New
York Times, April , , , col. ): “Most of the court’s verdicts were immediately
condemned by one of its members, Judge Leon W. Powers. He said in a dissenting
opinion that his two colleagues were endorsing a ‘strange doctrine’ of attributing guilt
to those who merely had knowledge of a crime. . . . Judge Powers’ contention that
‘guilt is personal and individual and must be based on personal acts of an individual
charged,’ was in direct contradiction to the majority view that those who did the plan-
ning and administrative work of the crimes were ‘equally guilty’ with concentration
camp commanders and other implementers of the crimes.”

. American Nuremberg Trials, Case —United States v. Ernst von Weizsaecker,
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. Ibid. :.

. Ibid. :‒.

. William Caming, paper delivered at University of South Carolina College,
September , , ; American Nuremberg Trials, Case —United States v. Ernst von
Weizsaecker, :. “Ernst Von Weizsaecker, Gustav Adolf Steenracht von Moyland,
Wilhelm Keppler, Wilhelm Stuckart, Richard Walter Darré, Otto Dietrich, Gottlob
Berger, Walter Schellenberg, Lutz Scherin von Krosigk, Emil Puhl, Paul Koerner,
Paul Pleiger, and Hans Kehrl presented to and filed with the Tribunal a motion to set
aside the decision and the judgment of conviction ‘on the grounds that said decision
and judgment is contrary to the facts, contrary to law, and against the weight of the

.    





evidence; on the ground that this Court has no jurisdiction to hear and determine the
alleged charges, and on the further ground that the facts alleged and the facts found
do not constitute an offense against the law of nations or against the laws of the sov-
ereign power of the United States,’ and on the ground ‘that the rulings made are not
in conformity with the principles of the due process of law, and the Constitution and
laws of the United States, the international law, and the rules of law generally appli-
cable to the trial of criminal cases” :‒.

. Stars and Stripes, April , , .
. Ibid.
. Wilbourn Benton, ed., Nuremberg: German Views of the War Trials (Dallas:

Southern Methodist University Press, ), .

. Nuremberg: A Cold War Conflict of Interest
. Richard von Weizsäcker, From Weimar to the Wall, trans. Ruth Hein (New York:

Broadway Books, ), , .
. Klemens von Klemperer, German Resistance Against Hitler (Oxford: Clarendon,

), . A review of Marion Thielenhaus’ study of a group of German diplomats,
Zwischen Anpassung und Widerstand: Deutsche Diplomaten, – (Paderborn: Ferdi-
nand Schoningh, ) by Gerhard Weinberg (Journal of Modern History  [Sept.
]: ) raises many of the same questions as the tribunal majority in the Min-
istries case: “The state secretary is in many ways the central figure in the book. If
Thielenhaus is rather sympathetic to him in her presentation, she certainly shows
him to have been vehemently and continually anti-Czech and positively hysterical
in his hatred of Poland. He is portrayed as what might be called a conventional
ultranationalist, and—in view of his inability to comprehend from his excellent
vantage point that it was Hitler who was driving German foreign policy in  and
—quite extraordinarily stupid. . . . The sketch in the first chapter of German
diplomats in the early years of Nazi rule includes no discussion of the Jewish ques-
tion, and no conclusions are drawn by the author from her observation that (p. )
only one document in the whole Foreign Ministry archives revealed an effort to
assist the persecuted. If she had extended her scope to include at least minimal ref-
erence to von Weizsäcker’s regular review of the reports of the murder squads (Ein-
satzgruppen), his role in the extraction of Jews from all over Europe for dispatch to
the killing centers, his rejection out of hand of the Swedish government’s offer to
accept the Norwegian Jews to prevent their being murdered, and his postwar admir-
ing comment on one of the leaders of the murder squads, she might have seen more
clearly a side of the central figure in the book that is entirely blocked out by the tun-
nel vision of this monograph.”

Michael Luders, “The Strange Case of Ernst von Weizsaecker,” refuses to offer an
opinion on the diplomat’s innocence or guilt, but gives this Robert Louis Stevenson
quote as a preface. Dr. Jekyll’s description of himself applies fittingly to the former
State Secretary: “Though so profound a double-dealer, I was in no sense a hypocrite;
both sides of me were in dead earnest; I was no more myself when I laid aside
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restraint and plunged in shame, than when I laboured, in the eye of day, at the fur-
therance of knowledge or the relief of sorrow and suffering” (iii).

. Jörg Friedrich, “Nuremberg and the Germans,” in Belinda Cooper, ed., War
Crimes: The Legacy of Nuremberg (New York: TV Books, ), . U.S. Military Tribunal
Nuremberg, Transcript, Case XI, Weizsaecker (Nuremberg: Secretariat for Military Tri-
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. Hearings before a Subcommittee on Armed Services, U.S. Senate, st Con-
gress, st Session, pursuant to Senate Resolution , Investigation of Army Action with
Respect to Trial of Persons Responsible for the Massacre of American Soldiers, Battle of the Bulge,
near Malmédy, Belgium, December, , . See also Frank M. Buscher, The U.S. War
Crimes Trial Program in Germany, – (Westport, Conn.: Greenwood, ), ;
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. Ibid.
. Ibid., . The German magazine Die Strasse filed this brief for the men of

Kampfegruppe Peiper: “Americans and Germans demand Review. . . . The gallows
wait for the accused of the Malmedy Trial for four years. Twenty-eight prisoners of
the Landsberg Prison had been sentenced to death; six of these prisoners were sen-
tenced to death in the Dachau Malmedy Trial. These six men had nothing to do with
concentration camps, neither had they been assigned to liquidation squads, but they
were soldiers of the th Armored Army, who participated in the final German Eifel
Offensive. American politicians and lawyers had tried for years to obtain a Review of
the Malmedy Trial. Petitions for Clemency were submitted, although innocent men
need no pardon, only justice” (January , ). McCarthy bore into one witness with
his most famous statement during the hearings: “I assume that you and I would agree
that an innocent man will scream about as loudly as a guilty man if you are kicking
him in the testicles, and an innocent man will perhaps sign the same confession that a
guilty man will if you kick him long and hard enough” (Oshinsky, A Conspiracy So
Immense, ).

An American newspaper article reported McCarthy’s outrageous behavior: “At
one point, Senator McCarthy alleged that Senator Baldwin had been ‘criminally
wrong’ in continuing as chairman of the investigation of the group while his law
partner, former Major Dwight Fanton, who had headed a military government team
that extracted the confessions from accused Nazis, was under charge. A protest, based
on Senate rules, was laid by Senator Charles W. Tobey, Republican of New Hamp-
shire. Mr. McCarthy conceded that he might have gone too far in his language”
(“Malmedy Inquiry Held ‘Whitewash,’ ” The New York Times, July , , , col. ).
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. Oshinsky, A Conspiracy So Immense, .
. Buscher describes how the Malmedy investigations played into the hands of

the German propagandists: “The Board of Review report would undoubtedly have
been of great value to the German anti-war crimes propaganda. But the bishops did
not really need such confidential information to criticize the operation. Fortunately
for them, there were the Malmedy hearings in the spring and fall of , which lent
themselves to this purpose. The German Protestant bishops became downright the-
atrical during this phase of the Malmedy controversy” (The U.S. War Crimes Trial Pro-
gram ).

. Alfred Seidl offered this characterization during the Ministries case. Martin
Hillenbrand, “The United States and Germany,” in Wolfram Handrider, ed., West
German Foreign Policy – (Boulder: Westview, ), –. See also Buscher,
The U.S. War Crimes Trial Program, , –. Buscher writes, “The clemency program
of the American war crimes operation can be divided into two parts. During the first
phase from  to January  . . . American officials thought that the early
clemency programs should serve another purpose. Since U.S. authorities in Ger-
many viewed the war crimes program as an important part in their effort to reform
and reeducate the German people, the post-trial treatment of war criminals, in addi-
tion to the trials themselves, became a vital part of this educational device. The Unit-
ed States intended to use the proceedings against war criminals to demonstrate to the
Germans the horrendous crimes Nazism had inflicted on its victims. . . . In contrast,
sentence review and clemency were meant to promote the superior values of demo-
cratic society, which entitled even the perpetrators of mass murder to fair treatment”
().

. Buscher, The U.S. War Crimes Trial Program, .
. Franz Bluecher, letter to Thomas Handy,  May , RG , U.S. High

Commission for Germany, Security Segregated Records –, Box , .,
NA.

. American Nuremberg Trials, Case —United States v. Ernst von Weizsaecker,
:; “The defendants von Weizsaecker and Woermann insist that our judgment
against them on count five is based upon the false hypothesis that at the time they had
knowledge of the extermination program established at Auschwitz. Such is not the
fact. We were and are convinced beyond reasonable doubt that both were aware that
the deportation of Jews from occupied countries to Germany and the East meant
their ultimate death. No one can read the record concerning the Dutch Jews and have
any question as to the facts.” The tribunal majority reaffirmed their rejection of the
defense argument that the German diplomats thought that Auschwitz was merely a
labor camp: “In an attempt to persuade us that these concentration camps, including
Auschwitz, were merely labor camps and not murder factories until after , the
defense has offered much testimony. An analysis reveals that great care was exercised
not to state that prior to that time Jews were merely labored and were not murdered,
but to emphasize that the mass murder program had not been instituted until after
, when convoys of Jews were driven into the gas chambers immediately on arrival
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at the camps” (American Nuremberg Trials, Case —United States v. Ernst von
Weizsaecker, :, –).

. Ibid., :; William Caming, “The Nuremberg Prosecutors Reflect on the
Triumph of Justice and Morality,” September , ; paper delivered at the Uni-
versity of South Carolina, , .

. Theo Kordt, letter to Lord Halifax,  December , RG , Box  (War
Crimes , , October , –December , ), NA.

. Robert Maguire, “The Unknown Art of Making Peace: Are We Sowing the
Seeds of World War III?” American Bar Association Journal  (Nov. ): .

. Ibid.
. Ibid., .
. Robert Maguire, letter to Kathy Bomke,  April ,  (in possession of the

author).
. Ibid. While praising the fairness of the Nuremberg trials, von Knieriem made

a very important observation concerning the obsolescence of the laws of war: “No
one who occupies himself with the legal problems of the Nuremberg trials can avoid a
consideration of the laws of warfare. But what has happened to these rules of law dur-
ing the last decades? Have they not perhaps disappeared? Each modern war has been
more radical and more horrible than the preceding one; each war has swept away a
part of the international law of warfare” (Wilbourn Benton, ed., Nuremberg: German
Views of the War Trials [Dallas: Southern Methodist University Press, ], xxi).

. Friedrich, “Nuremberg and the Germans,” . See Tauber, Beyond Eagle and
Swastika, : “Apart from the program of de-nazification, the Allied policy which
aroused the most intense public controversy . . . and which most affected the develop-
ment of radical nationalism was undoubtedly the trial and conviction of the top Nazi
leaders before the International Military Tribunal at Nuremberg. . . . Without a
doubt, the vast majority of Germans were disabused of certain illusions, some of
them deeply rooted, about the Nazi regime.” Tauber makes an important point about
the irrationality of this debate: “from a nonlegal point of view, the Allies made a mis-
take when they decided in Moscow and London to bring war criminals before their
own courts. Horrendous and overwhelming as the evidence against the Nazi leaders
was, or perhaps because it was so horrendous and overwhelming, there was a wide-
spread inclination to discount it as propaganda. It must be appreciated that the Ger-
mans had been surfeited with the Big Lie for twelve long years. They had, on the
whole, developed a certain skeptical immunity to it. When the Allies, in apparent
ignorance of that fact, began their publicity campaign for the trials, nationalists and
bitter opponents of the occupation regimes quickly exploited this widespread suspi-
cion to cast doubt on the entire procedure” ().

. Clay, Decision in Germany, –. Clay proved to be a more stalwart support-
er of the trials than John McCloy. In , when several of Germany’s leading bish-
ops sent the Military Governor a letter criticizing the Nuremberg trials and compar-
ing them to Hitler’s trials of the German officers involved in his assassination attempt,
Clay “rebutted the bishops’ statement point by point. The military governor was
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deeply disappointed that even Germany’s bishops, as the highest moral authorities,
had learned little or nothing from the tragic evidence presented at the trials. . . . Clay
argued he could not understand how the review of the evidence could lead the Evan-
gelical church to sympathize with the perpetrators of mass murder” (Buscher, The U.S.
War Crimes Trial Program, ).

. Ann and John Tusa, The Nuremberg Trial (New York: Atheneum, ), –;
Thomas Alan Schwartz, America’s Germany: John J. McCloy and the Federal Republic of Ger-
many (Cambridge: Harvard University Press, ), –. See also McCloy obituary,
The New York Times, March , .

. Buscher, The U.S. War Crimes Trial Program, . See also Walter LaFeber, Ameri-
ca, Russia, and the Cold War (New York: Knopf, ),–.

. Thomas Schwartz, “From Occupation to Alliance,” ; LaFeber, America, Russia,
and the Cold War, . East Germany held war crimes trials of its own. “In  the East
Germans noted that of a total of , convictions related to the Nazi era, ,

took place between  and . In  alone the Waldheim trials led to , con-
victions, including  executions,  life sentences, and , sentences longer than
ten years. The Waldheim trials took place from April to June . Trumpeted as an
example of East German determination to confront the Nazi past, the trials instead
did more to undermine East German claims to upholding the rule of law. Many cases
were decided on the basis of past membership in organizations such as the Nazi Party,
the SS, or the Wehrmacht, rather than demonstration of individual responsibility for
crimes” (Jeffrey Herf, Divided Memory: The Nazi Past in the Two Germanys [Cambridge:
Harvard University Press, ], ).

. Ibid., . Paul Nitze, George Kennan, H. Freeman Matthews, and Averell
Harriman all urged Secretary of State Dean Acheson to rearm Germany. Tom
Bower, Blind Eye to Murder: Britain, America and the Purging of Nazi Germany—A Pledge
Betrayed (London: Andre Deutsch, ) states that the German influence increased
“in direct proportion to the rising tension in Europe.” German scorn for the trials ini-
tially stemmed from the Allies’ “association with Stalin’s Russia.” Their hurt feelings
of national honor could not be ignored “after the murder of Masaryk and the com-
munist coup in February ” (). David Kaiser describes the unprecedented polit-
ical aims of both Cold War protagonists in Politics and War (Cambridge: Harvard Uni-
versity Press, ): “Both the Soviet and American governments, to begin with, have
proclaimed foreign policy goals of extraordinary scope. The official premises of the
Cold War make even the dreams of Napoleon look relatively restrained. Since the
proclamation of the Truman Doctrine in , the government of the United States
has theoretically committed itself to the maintenance of non-Communist regimes
throughout the world, without reference to their particular strategic importance. At
times American policies have gone further, suggesting that the security of the United
States required the disappearance of communism. The Soviet government has
claimed to be assisting the gradual transition of the entire world from capitalism to
socialism and communism. Both powers, in short, have put themselves forward as a
model which the rest of the world must inevitably follow” ().
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. Ibid., . There is considerable fluctuation in the estimates of Soviet military
strength. Schwartz’s numbers make the differentiation between battle-ready divisions
() and reserve divisions (). Stephen E. Ambrose claims in The Rise to Globalism (New
York: Penguin, ) that the ratio of Soviet superiority in ground forces was ten to
one. Schwartz, “Occupation to Alliance,” . Adenauer stated in an interview with an
American newspaper that the United States would have to assume the burden of
defending West Germany.

. See Schwartz, “Occupation to Alliance,” – for more on Adenauer and
rearmament. For more on the rise of Konrad Adenauer see Richard Hiscocks, The
Adenauer Era (New York: Lippincott, ). In the first elections of the West German
Bundestag in , the Christian Democratic Union took a majority of seats and
Adenauer was elected Chancellor by one vote. See “Judge Advocate General to the
Assistant Secretary of War, November , ,” in Bradley F. Smith, The American
Road to Nuremberg: The Documentary Record – (Stanford: Hoover Institution
Press, ). Cramer’s suggestions are interesting given the final fate of the German
war criminals and the more recent efforts to revise the history of the Third Reich: “I
feel quite strongly that the world cannot afford to dispose of the war guilt question by
compelling the vanquished nations to make an admission under duress, as it did in
article  of the Versailles Treaty in . There must be convincing proof of guilt,
which should be preserved in such form that the record of trial can be widely dis-
tributed” ().

. On April , , Landsberg Prison held  war criminals convicted by
American courts (ibid., appendix B).

. For a detailed, case-by-case analysis of the verdicts and sentences see Telford
Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials (Washing-
ton, D.C.: U.S. Government Printing Office, ) and John Alan Appleman, Military
Tribunals and International Crimes (Westport, Conn.: Greenwood, ). See also Jean
Smith, ed., The Papers of General Lucius Clay (Bloomington: Indiana University Press,
), . Contrary to the claims of the High Commissioner, General Clay had
ordered his legal staff (Alvin Rockwell, Judge Madden, and Colonel Raymond) to
review all of the death sentences in an effort to see if any grounds existed for commu-
tation. After his legal staff issued their report, General Clay reviewed each case and
upheld all but one death sentence. McCloy’s premise for creating a clemency board
was that no review had been provided. That was a false statement. There were a num-
ber of death sentences in the Medical case (), the Pohl case (), and the Einsatzgrup-
pen case (). Levie, Terrorism in War, –.

. Buscher, The U.S. War Crimes Trial Program, . According to Buscher, “The
verterans and refugee groups clearly equated the . . . war criminals with regular
POWs,” ‒.

. Because the IMT was in the hands of the four powers and the Germans were
incarcerated in Spandau Prison, their sentences were not easily manipulable because
their modification required a consensus. The Russians were not as forgiving in the
cases of major war criminals.
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. The High Commissioner made this point most strenuously in his letter to
Eleanor Roosevelt and maintained it until his death.

. Office of the U.S. High Commissioner for Germany, Landsberg: A Documentary
Report (Frankfurt: U.S. Army, ), . This report was the first official pronounce-
ment of the High Commissioner’s decisions regarding clemency for the German war
criminals. It was included in the February  issue of the High Commissioner’s
“Information Bulletin.” McCloy decided to review the sentences of the now “contro-
versial” American war crimes program and offered this justification for his action:
“Since my arrival in Germany I have received many letters and petitions asking
clemency for war crimes prisoners convicted at Nuremberg and confined in Lands-
berg Prison. It is a fundamental principle of American justice that accused persons
shall be given every opportunity to maintain their innocence.” General Clay intended
to execute those on Landsberg’s death row. He did not want to pass the burden to his
successor, John McCloy. Langer’s Senate resolution forced the Military Governor to
await the findings of the Baldwin committee (a Senate investigation) before proceed-
ing (Smith, ed., The Papers of General Lucius Clay, ).

. High Commissioner’s press release,  January . RG , Box  (War
Crimes , , October , –December , ), NA.

. Friedrich, “Nuremberg and the Germans,” . According to Buscher, the Ger-
man clergy’s disapproving statements about American war crimes policy “clearly showed
that U.S. efforts to use the trials to reeducate the Germans were in serious trouble. Amer-
ican officials, convinced that National Socialism had resulted from Germany’s authori-
tarian and militaristic past, hoped that the war crimes program would underscore the
need to democratize German society. In contrast, the Germans interpreted war crimes
trials as attempts to prove their collective guilt. Wurm and Dibelius’s attitudes confirmed
that the Germans viewed themselves as victims of arbitrary and cruel occupation poli-
cies, and not as a people ready and willing to assume responsibility for the Holocaust and
other Nazi atrocities” (Buscher, The U.S. War Crimes Trial Program, –).

. Theo Kordt, letter to Lord Halifax,  December . This letter was includ-
ed with Lord Halifax’s  January  letter to President Truman. RG , Box 

(War Crimes , , October , –December , ), NA.
. Ibid.
. President Truman, letter to Lord Halifax,  February , RG , Box 

(War Crimes , , October , –December , ), NA.
. Ernst von Weizsäcker was released from Landsberg Prison on October ,

, several months before the McCloy sentence revisions were announced. Army
Commands War Crimes Branch, Cases Tried—Miscellaneous Administration Files,
RG , NA.

. Smith, ed., The Papers of General Lucius Clay, .
. John Raymond warned, “Any presentation of new evidence by the defendants

without the prosecution being represented would be ex parte and open to criticism.”
John Raymond, letter to Colonel Byroade,  February , RG , Box 16 (War
Crimes , , ), NA.
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. John Hohenberg, New York Post, February , .
. John Hohenberg, New York Post, February , .
. John Raymond, memo of conversation,  February , RG , Box  (War

Crimes , , ), NA.
. Ibid.
. Dean Acheson, confidential cable to HICOG, RG , Box  (War Crimes

, , October , –December , ). Dean Acheson, letter to John
McCloy,  February , RG , U.S. High Commission for Germany, Security-
Segregated General Records –, Box , ., War Criminals File, NA.

. Office of the U.S. High Commissioner for Germany, Landsberg: A Documentary
Report, .

. Ibid.
. Schwartz, “Occupation to Alliance,” .
. Political theorist Robert Jervis has written that in international politics the pre-

conceptions and expectations of the observer are often as important as the empirical
facts. “The perceiver’s expectations and needs strongly influence what he will see.
Subtle messages are easily missed; when they are not, they are usually assimilated to
the perceiver’s pre-existing beliefs.” Robert Jervis, The Logic of Images in International
Relations (New York: Columbia University Press, ), xix. Robert Leckie, The War in
Korea (New York: Random House, ), –. Walter LaFeber, “NATO and the
Korean War: A Context,” Diplomatic History  (Spring ): . LaFeber considers
this an example of American preconceptions being confirmed: “The conflict in
Korea was a watershed in the history of American foreign policy, but like all water-
sheds, it had indispensable tributaries. The war did not mark an abrupt break or turn
in President Harry S. Truman’s foreign policy plans, but formed part of a continuum
that had its more important origins ten months earlier when the Soviets exploded
their first atomic device and it became clear, with the writing of the State Department
White Paper, that the United States had to accept the conquest of China by the Com-
munists. So too, important changes in the NATO alliance did not suddenly become
real after June , but had begun in the fall and winter of  when (despite the
absence of Soviet military threats to Western interests—an absence acknowledged by
top State Department experts) the United States began the institutional restructuring
of its foreign policy” (America, Russia, and the Cold War [New York: Knopf, ],
–).

Jervis attaches more importance to the Korean War in “The Impact of the Korean
War on the Cold War,” The Journal of Conflict Resolution ()(Dec. ): “the Korean
War shaped the course of the Cold War by both resolving the incoherence which char-
acterized U.S. foreign and defense efforts in the period – and establishing
important new lines of policy. Second, if the war had not taken place, no other events
were likely to have occurred that would have produced the effects that Korea did. . . .
Thus without Korea, international history would have been very different” ().
Theodore White most famously described what the Korean War brought for Germany:
“quick, complete and unconditional profit” (Fire in the Ashes [New York: William Sloan

. :      





Associates, ], ). This is probably the single most widely quoted statement con-
cerning the impact of the Korean War on German reconstruction. William Manches-
ter, The Arms of Krupp (New York: Bantam, ), . Manchester’s best-seller was
extremely helpful because it clearly laid out the events of the Peck Panel and the first
clemency procedure for German war criminals. But in trying to write a gripping narra-
tive, Manchester offers a conspiracy theory that blames the Korean War, Washington,
and John McCloy for the release of Alfried Krupp and other German war criminals.
Though there is some truth to his argument, it is overstated (–). For a differing
point of view on the impact of the Cold War and the war criminals, see Geoffrey Herf.

. Robert Divine, Since : Politics and Diplomacy in Recent American History (New
York: Knopf, ), .

. Schwartz, Occupation to Alliance, . Thomas H. Etzold and John Lewis Gad-
dis, eds., Containment: Documents on American Policy and Strategy, – (New York:
Columbia University Press, ), –. Gaddis argues that the new American
strategic doctrine, outlined in “NSC- constitutes the most elaborate effort made by
United States officials during the early Cold War years to integrate political, econom-
ic and military considerations into a comprehensive statement of national security
policy. In response to a presidential directive to analyze the combined implications of
the Communist victory in China, the Soviet atomic bomb, and the American decision
to construct a thermonuclear weapon, a special State and Defense department group
headed by Paul Nitze (who in January  had replaced Kennan as head of the Pol-
icy Planning Staff) drafted NSC- in February and March . The completed
study, compromising some seventy single-spaced, legal-sized typed pages, was for-
warded to President Truman on April , . . . . NSC- can be viewed as a ‘call to
arms’ to stave off that prospect by significantly upgrading Western defense capabili-
ties. It can also be seen as an argument in favor of what later came to be known as
‘flexible response’ ” (–; for text of NSC- see –). For more on NSC-

see Paul Hammond, “NSC-: Prologue to Rearmament,” in Warner Schilling, Paul
Hammond, and Glenn Snyder, eds., Strategy, Politics and Defense Budgets (New York:
Columbia University Press, ), –.

. Isaacson and Thomas, The Wise Men, . This is one of McCloy’s most
famous statements as High Commissioner. Many have accused him of engaging in
convenient hyperbole. Like Clay’s cable before, he used the cable to influence policy.
McCloy made a rather abrupt shift in 1950. As early as February he told a West Ger-
man audience, “there will be no German army or air force.” Drew Middleton,
“McCloy Warns the Germans Against a Revival of Nazism,” The New York Times, Feb-
ruary , .

. Manchester, The Arms of Krupp, . The official decision to rearm Germany
came on September , , in NSC-. It initially called for a European defense
force with Soviet participation.

. Hiscocks, The Adenauer Era, .
. Ibid., .
. Buscher, The U.S. War Crimes Trial Program, .
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. U.S. Military Tribunal Nuremberg, Transcript, Case XI, Weizsaecker, .
. Conrad Snow, letter to State Department legal advisor Jack Tate,  July ,

RG , Box  (War Crimes Clemency ‒), NA.
. Manchester, The Arms of Krupp, .
. John Raymond, confidential memo to Robert Bowie,  September , RG

, Box  (War Crimes Clemency –). Fredrick Moran reflected on his expe-
rience in Germany in a letter to Conrad Snow in October : “I reduced the mate-
rial to a minimum, but the human beings in Landsberg are still in my mind. I can’t
forget the ‘Generals’ who are sick old men, existing in a world which has discarded the
values by which they formerly lived. These men are the only people at Landsberg
towards whom I wish we had been more generous in our recommendations.”

. Robert Bowie, letter to John Raymond,  September , RG , Box 

(War Crimes Clemency –), NA.
. Ibid.
. Confidential memo of conversation with the President,  November ,

RG , Box , NA.
. William Langer with Senator McCurran, Congressional Record, December ,

 (Washington, D.C.: U.S. Government Printing Office), –.
. Columbia University Oral History Project, Benjamin Buttenweiser, .
. Secret letter from Henry Broade to John McCloy,  January , RG ,

Box  (War Crimes Clemency, ‒), NA.

. Jack Raymond, “Bonn Legislators Press McCloy for Amnesty for War Crimi-
nals,” The New York Times, January , . This January , , cable from a liaison
officer to High Commissioner McCloy described the mood of the Bundestag leaders:
“During informal conversation January , Bundestag President Ehlers stated McCloy’s
interview regarding Landsberg executions made a strong and favorable impression on
Parliamentary delegation. Germans were especially impressed with High Commission-
er’s sincere and honest desire to explore even the slightest bit of evidence in favor of
condemned war criminals. . . . Only disappointment voiced by delegation after inter-
view, according to Ehlers, centered around refusal of High Commissioner to accept
German argument based Article  Basic Law (abolition of death penalty)” (Samuel
Reber to McCloy,  January , Misc. Administration File, RG , NA).

. Ibid.
. Der Spiegel magazine (//) accused John McCloy of having “an almost

pathological love for Germany.”
. The New York Times, January , .
. Ibid. See also Samuel Reber to John McCloy,  January , Misc. Adminis-

tration Files, RG , NA, Misc. Admin. Files, Misc. Files, Modern Military Branch,
Suitland.

. Bower, Blind Eye to Murder, .
. Martin Lee, The Beast Reawakens (New York: Little, Brown), . See also The

New York Times, “Defends War Criminals: Skorzeny Hitler Aide, Warns in Spain
Against Executions,” January , . See also Rand C. Lewis, A Nazi Legacy: Right-
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Wing Extremism in Postwar Germany (New York: Praeger, ). Buscher describes the
early resurgence of post–World War II German nationalism: “Nonetheless, German
nationalism between  and  . . . differed from its aggressive predecessor during
the Third Reich, although it bore some features which were reminiscent of the wide-
spread post-World War I reaction to the Treaty of Versailles” ().

. Adrian Fisher to Dean Acheson, and a draft of a letter to President Truman on
the subject of the German war criminals,  and  January, , RG , Box  (War
Crimes Clemency ‒), NA.

. Ibid.
. Office of the U.S. High Commissioner for Germany, Landsberg: A Documentary

Report, .
. Buscher, The U.S. War Crimes Trial Program, .
. Manchester, The Arms of Krupp, . Once again, McCloy’s interpretation was

not borne out by the facts. Krupp and his father wholeheartedly aided the Nazi rise.
Manchester shows how McCloy repeats the arguments made by Krupp’s defense
team. Moreover, these arguments were largely rejected by an extremely conservative
American war crimes tribunal in . Manchester’s accusation that the clemency
was “illegal” is incorrect, but he does point to the weakness of the High Commission-
er’s legal arguments. On McCloy’s letter to Eleanor Roosevelt, Manchester writes: “At
times the explanations which went out over his signature bordered on sophistry; the
confiscation decree had ‘already been partially rescinded by General Clay’ (Clay had
merely pointed out that he couldn’t enforce it outside the American zone), and in his
reference to foreign workers he merely mentioned Krupp’s ‘use’ of them, never
Krupp’s treatment of them, the hard rock upon which Telford Taylor had built his case”
(). Thomas Schwartz’s most thorough analysis of the war crimes question is “Die
Begnadigung Deutscher Kriegsverbrecher. John J. McCloy und die Haftlinge von Landsberg” in
Vierteljahrshefe für Zeitgeschichte  (July ).

. Appleman, Military Tribunals and International Crimes, .
. Office of the U.S. High Commissioner for Germany, Landsberg: A Documentary

Report, .
. Manchester described the Krupp Works as “a hallowed institution of war”

(The Arms of Krupp, ).
. The New York Times, February , .
. Buscher considered the reason to be that “The Germans did not think that

their actions in the East were considerably different from what other powers had done
in the countries they had occupied. This was coupled with a tendency to blame Ger-
many’s post-war problems, such as the loss of the Eastern territories and the econom-
ic hardships of the immediate post-war years, on an Allied conspiracy, instead of
viewing them as one of the consequences of military defeat. In short, the Germans
viewed themselves as a victimized nation. Such an interpretation of the recent past
was bound to affect the war crimes program. As early as  there were indications
that even the average German was at least indifferent, if not opposed, to American
education attempts in that area” (–).
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. Office of the U.S. High Commissioner for Germany, Landsberg: A Documentary
Report, .

. Ibid.
. Ibid., ‒.
. Ibid., .
. Ibid.
. Ibid., . Judge Gordon Simpson reaffirmed the findings of the Army court: “I

am likewise convinced that Peiper was the motivating spirit of the terror spreading,
killing-prisoner-of-war procedure of this spearhead. The record of the trial is detailed
and voluminous. The evidence is compelling and has convinced everyone who has
read it objectively that these criminals committed the acts as found by the court which
tried them.”

. Ibid., .
. Ibid., .
. Kurt Tauber, Beyond Eagle and Swastika: German Nationalism Since  (Middle-

town, Conn.: Wesleyan University Press, ), :. This book describes the impor-
tant role of the German veteran groups in the early s.

. McCloy defended his role in the Japanese concentration camps similarly. In
, he testified before a congressional committee on Japanese internment. McCloy
biographer Kai Bird describes the debacle: “He mistakenly thought he would be
accorded the usual deference and courtesy of an elder statesman. Things did not
work out that way. When he tried to describe conditions in the internment camps as
‘very pleasant,’ the audience burst into spontaneous laughter. . . . McCloy felt misun-
derstood. . . . He didn’t understand why anyone would think he ever had the power to
decide these issues. ‘I was just a leg man,’ he protested. He was further annoyed when
Harper’s magazine profiled him in a long cover story as ‘the most influential private cit-
izen in America.’ He tried to stop the publication of the article and, failing that, vig-
orously protested its treatment of his role in the internment, Auschwitz, and Krupp
decisions” (The Chairman: John J. McCloy, the Making of the American Establishment [New
York: Simon and Schuster, ], –).

Jacob Heilbrunn makes a simple, yet often overlooked point: “Certainly McCloy’s
lack of compassion for the Jews trapped in Auschwitz contrasts curiously with his
solicitude for their prosecutors” (“The Real McCloy,” The New Republic [October ,
], ). Heibrunn’s statement about McCloy’s role in the deportation of Japanese
Americans is telling. “The cunning with which McCloy carried out the internment of
the issei and the nisei, first- and second-generation Japanese respectively, proved that
he was a good student of Root’s on flouting the Constitution and abdicating moral
responsibility.” Heilbrunn was not impressed by McCloy’s strategic legalism: “Once
again McCloy was more papist than the pope. He came down on the Army’s side. ‘If
it is a question of the safety of the country, [or] the Constitution of the United States,’
he exclaimed, ‘why the Constitution is just a scrap of paper to me’ ” (). Many years
after leaving Germany, McCloy best described the mindset of the American lawyer-
statesmen: “I saw my public service in terms of getting things done. . . . I never con-

. :      





sidered myself a politician, but rather a lawyer, so the question I asked myself in the
various jobs I had was ‘What should we do to solve the problem at hand?’ then I tried
to solve the problem” (New York Times obituary, March , ). In  his objectives
were to rearm and realign Germany with the United States. One fast-growing “prob-
lem at hand” was the continued imprisonment of German war criminals.

. Friedrich, “Nuremberg and the Germans,” .
. Buscher, The U.S. War Crimes Trial Program, . Buscher describes the short-

comings of the American system: “However, this system was without a foundation
due to the absence of a more general long-range punishment policy encompassing all
aspects of the occupation. . . . A second important shortcoming was the lack of any
planning for an appellate court” (). Tom Schwartz places the lack of careful plan-
ning into the larger context of American foreign policy: “The historical memory of
the Americans, as is well known, is very short, and just as the prohibition of frater-
nization with the German people was abandoned, the passionate anti-German pos-
ture did not last as long as the trials dragged on” (“Die Begnadigung Deutscher Kriegsver-
brecher” [translation by the author and Martin Splichal] ). Buscher describes the
role that sentence review played in the post-trial period: “Most importantly, these
operations put in place a mechanism which made the political abuse of sentence
reviews and clemency possible in the coming years. It is not surprising that the Allies
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Hitler. That man was too great to be judged by any old hack writer. . . . Men like Ade-
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