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Preface

This report was commissioned by the Danish Government on 3
December 2003 from the Danish Institute for International Studies
(DIIS). The Government’s mandate to DIIS was contained in a letter
from the Minister of Foreign Affairs, Per Stig Mgller, to the Chairman
of the Board of DIIS, Professor Georg Serensen. The mandate reads as

follows:

On behalf of the Government, and as a follow-up to the Danish Parliament’s res-
olution of 20 November 2003 in connection with the debate on proposal F 7, I
request DIIS to take charge of producing an extension to the Institute’s report on

bumanitarian intervention from 1999.

The 1999 report analysed the political and legal aspects of the possibilities for
intervention in situations where states that are disregarding provisions of inter-
national law cause conflicts which, because of their far-reaching humanitarian
consequences, affect the international community as a whole. The extension
should focus in particular on the political and legal aspects of the possibilities for
military intervention in situations where the new threats in the shape of, among
other things, global terrorism or the proliferation of weapons of mass destruction
threaten international peace and stability. Particularly the question of developing
criteria for collective military intervention as a last resort without the consent of

the country in question should be examined in more detail.

Since the present report is meant to serve as an extension of the 1999
report on humanitarian intervention, the general reflections articulat-
ed in the 1999 report on the relationship between order and justice,
legality and legitimacy, the interface between politics and law, and the
relationship between international law and state practice are also used

as a basis for this report.




PREFACE

The mandate has been interpreted to mean that the report should
focus on military intervention only and not discuss non-military
instruments such as diplomatic and economic sanctions. As for the
legal aspects of the potential for military intervention, the report focus-
es on the right to resort to force (jus ad bellum), but does not address the
rules in international humanitarian law relating to the conduct of war
(jus in bello). In its discussion of the right to resort to force, the report
establishes the scope of the right to self-defence, as well as the possibil-
ity of using force for preventive purposes.

In accordance with the mandate, the report focuses on the new
threats to international peace and security. Consequently it does not
address old military threats such as inter-state war or non-military
threats such as poverty, infectious diseases, environmental degradation,
climate change, natural disasters and transnational organised crime,
even though these clusters of threats are increasingly interrelated.' The
report will, however, touch upon developments relating to the potential
for using force to protect human rights in the context of internal con-
flicts since the publication of the 1999-report as these developments
have a bearing on the potential for using force against the new threats.

The examination requested of the prospects for developing criteria
will cover the use of force both with and without Security Council
authorization, as the development of criteria will have an influence on
both scenarios.

The report was prepared in DIIS’s Department of Conflict and
Security Studies by Peter Viggo Jakobsen, Head of Department, and
Jens Elo Rytter, Associate Professor, Faculty of Law, University of
Copenhagen. Simon Chesterman, Adjunct Professor of Law, Executive
Director of the Institute for International Law and Justice, New York
University School of Law, Tonny Brems Knudsen, Associate Professor,
Department of Political Science, University of Aarhus and Martin
Mennecke, Ph.D. candidate, DIIS, have commented on drafts through-
out the writing process.

The report has been discussed with individual members of the DIIS
Board and the research group on a number of occasions and at two
meetings of the entire Board. In accordance with the law establishing
DIIS, the report is submitted on the responsibility of the Board.

The members of the Board, who are appointed in their personal

capacity, are the following: Georg Sgrensen, Professor, Department of



Political Science, University of Aarhus (Chairman); Holger Bernt
Hansen, Professor, Chairman of the Board of Danida (Vice-Chairman);
Michael Borg-Hansen, Senior Advisor, Prime Minister’s Office; Kristian
Fischer, Head of Department, Ministry of Defence; Poul Holm,
Professor, Institute of History and Civilization, University of Southern
Denmark; Henrik Secher Marcussen, Professor, Department of
Geography and International Development Studies, Roskilde
University; Ole Negrgaard, Professor, Department of Political Science,
University of Aarhus; Helle Munk Ravnborg, Senior Researcher, DIIS;
Marianne Rostgaard, Associate Professor, Department of History,
International and Social Studies, Aalborg University; Carsten Staur,
Ambassador, Ministry of Foreign Affairs and Marlene Wind, Associate
Professor, Department of Political Science, University of Copenhagen;
and Frede P. Jensen, Senior Researcher, DIIS (substitute).

The report was approved for publication by the Board in April 200S.
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Chapter |
Introduction

|. From humanitarian intervention to
preventive military action

The 1999 report on humanitarian intervention published by the Danish
Institute of International Affairs (DUPI) addressed the dilemma arising
in situations in which the United Nations (UN) Security Council is
incapable of authorising military intervention to stop an emerging
genocide, mass killings, ethnic cleansing or other forms of gross and
systematic maltreatment of civilians. Earlier that year the North
Atlantic Treaty Organisation (NATO) had faced this dilemma in the
crisis over Kosovo and decided to take military action to stop the Serb
persecution of the Albanian population in Kosovo without a UN man-
date. The NATO operation split the international community in two.
Some states denounced it as a violation of international law and a
threat to the international legal order, while others perceived it as legit-
imate since it saved thousands of civilian lives. The DUPI report took
the view that both camps had a point, arguing that humanitarian inter-
vention without a UN mandate was illegal, but that such action could
nevertheless be considered legitimate on political and moral grounds in
exceptional circumstances.” DUPI outlined four general strategies for
the international community to consider, making the case for an Ad
Hoc-Strategy, which maintains that humanitarian intervention is illegal
without a UN mandate, but holding open an “emergency exit” for legit-
imising humanitarian interventions on moral and political grounds in
exceptional circumstances. It was pointed out that the strategy could be
coupled with a set of criteria to enhance its legitimacy and limit the
scope for abuse, but this was not provided.

The Kosovo Report published in 2000 by the Swedish-sponsored

Independent International Commission on Kosovo echoed the find-



ings of the DUPI report. It concluded that the Kosovo intervention was
“illegal but legitimate” and made the case for the establishment of cri-
teria for humanitarian intervention. Like the DUPI report, however, it
refrained from suggesting such a list.?

This challenge was finally picked up by the International
Commission on Intervention and State Sovereignty (ICISS), which was
established by the Canadian government with the explicit objective of
building a global consensus for the use of humanitarian intervention in
exceptional circumstances. Rather than addressing the dilemma in
terms of the controversial “right to humanitarian intervention”, the
ICISS framed the question in terms of “a responsibility to protect”.
Following this logic, while a sovereign state has the primary responsi-
bility for protecting its own people from serious harm, this responsibil-
ity is transferred to the international community, if it proves unwilling
or unable to honour this obligation. The Responsibility to Protect report
proposed a set of criteria for the conduct of humanitarian intervention
derived from the Just War tradition that can serve to legitimise the use
of force in situations in which the Security Council is prevented from
acting.* The hope was that this would make it easier for the Council to
agree to launch humanitarian interventions. At the same time, the
report also argued that strict adherence to these guidelines would serve
to legitimise humanitarian interventions in situations in which the
Security Council failed to honour its responsibility to protect. Thus, the
Responsibility to Protect report essentially follows the Ad Hoc Strategy
outlined in the DUPI report.

From the perspective of building a new consensus on humanitarian
intervention, the timing of the Responsibility to Protect report could hard-
ly have been worse. By the time of its publication in December 2001, the
challenge of humanitarian intervention had been completely overshad-
owed by the September 11th attacks on New York and the Pentagon.
These attacks changed the strategic landscape, shifting the focus of the
Western countries, which had led most of the humanitarian interven-
tions launched in the 1990s, from humanitarian intervention towards
the fight against terrorism. Progress with respect to enhancing the
international consensus on humanitarian intervention has been slow,
and the dilemma posed by unauthorised humanitarian intervention
has, at least for now, been overshadowed by the disagreements and

dilemmas that have arisen as the international community has sought
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to devise effective ways to counter the new threats posed by the prolif-
eration of weapons of mass destruction (WMD) and mass casualty ter-
rorism.

The US Administration has made the case that the new threats
increase the risk that terrorists and “rogue” states may employ WMD
without warning. This creates a need to prevent these actors from strik-
ing first, because it too risky to allow states or terrorists who may use
WMD for offensive purposes to acquire such a capacity. The 2002 US
National Security Strategy (NSS) consequently outlined a strategy jus-
tifying the use of force against “emerging threats before they are fully
formed”. Such use of force has traditionally been defined as preventive
and is illegal under current international law unless it is carried out
with UN authorisation. The use of prevention thus creates a dilemma
similar to that which NATO was facing in Kosovo in 1999: what hap-
pens if the Security Council is paralysed by disagreement and unable to
authorise a preventive use of force against a non-imminent WMD
threat in a situation where it is perceived as warranted by most states?
Do you respect the law and seek to address the threat by non-military
means, or do you break the law and use force rather than risk an attack
with WMD at a later stage? It is the legal-political aspects of this dilem-

ma that this report has been tasked to address.

2. The legal framework of the UN Charter
concerning the use of force

For the purposes of this report, the use of force may be defined as mil-
itary action by states against (targets in) another state without the con-
sent of the government of that state.
The UN Charter contains the basic norms of international law con-
cerning the use of force. It should be noted, however, that the relevant
provisions of the UN Charter may be reinterpreted, supplemented or
amended through state practice concerning the use of force, provided
such state practice establishes new rules of customary international
law, that is, if it secures general recognition in the international com-
munity as the expression of a legal right (opinio juris).*

Article 2(4) in the UN Charter lays down the fundamental principle
that any threat or use of force between states is prohibited under inter-

national law:



All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in

any other manner inconsistent with the Purposes of the United Nations.

The UN Charter provides for only two exceptions to this general prohi-
bition.

First, according to Article 51, states retain the right of individual or
collective self-defence against an armed attack, until such time as the

Security Council has taken the necessary collective measures:

Nothing in the present Charter shall impair the inberent right of individual or col-
lective self-defence if an armed attack occurs against a Member of the United
Nations, until the Security Council bas taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of
the right of self-defence shall be immediately reported to the Security Council and
shall not in any way affect the authority and responsibility of the Security Council
under the present Charter to take at any time such action as it deems necessary in

order to maintain or restore international peace and security.

Secondly, under Chapter VII, Articles 39 and 42, the Security Council
may authorise the use of force to maintain or restore international
peace and security if military force is deemed necessary to counter a

threat to the peace, a breach of the peace or an act of aggression:

The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and 42, to

maintain or restore international peace and security.

Should the Security Council consider that [non-military| measures provided for
in Article 41 would be inadequate or have proved to be inadequate, it may take
such action by air, sea, or land forces as may be necessary to maintain or restore
international peace and security. Such action may include demonstrations, block-
ade, and other operations by air, sea, or land forces of Members of the United

Nations.
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3. Legality versus legitimacy
in the use of force

Decisions to use force are never made solely on the basis of legal con-
siderations. While the latter play an important role, decisions concern-
ing the use of force also involve moral and political considerations.
Decision-makers may conclude that the use of force is justified on
moral and political grounds even if it is not legal, and the process by
which the Security Council takes decisions concerning the use of force
beyond self-defence is inherently political. The permanent members
may fail to agree on the use of force in a situation where a clear threat
to international peace and security exists because of diverging national
interests, or agree not to take military action to counter a threat
because none of them perceive an interest in doing so. The Kosovo con-
flict in 1999 is an example of the first situation, and few would dispute
that the 1994 genocide in Rwanda provides a clear illustration of the
second.

In the DUPI report on humanitarian intervention, these different
considerations related to the use of force were analysed by means of the
distinction between legitimacy and legality. This report will adopt the
same approach, defining legitimacy as determined mainly on political
and moral grounds, while legality is understood solely in legal terms.
Whereas the legality of a given action can be determined by asking
whether the use of force in a given situation is lawful under interna-
tional law, in order to determine its legitimacy, one must also ask
whether it can be justified on moral and political grounds. As a general
rule the degree of legitimacy is highest if the use of force is both lawful
and justifiable on moral and political grounds, it will be lower if the use
of force is deemed illegal but legitimate on political and moral grounds,
and lower still if it is deemed both illegal and illegitimate.’

The question of legality is determined by means of a legal analysis
of the norms of international law, primarily treaty law and customary
law. The purpose of the legal analysis is to determine whether a specif-
ic act is legal or illegal, and although the precise limitations of the law
change over time in response to changes in state practice, this can be
done with a relatively high degree of precision.

The concept of legitimacy is less precise than legality. It will often

be contested, and critics may claim that legitimacy is ultimately a ques-



tion of moral and political preference. A set of widely, if not universal-
ly, accepted criteria for judging whether the resort to force is just and
whether force is being used in a just manner can be derived from the
Just War tradition. The Just War tradition is the name given to a
diverse literature on the morality of war and warfare, which can be
traced back to the writings of St Thomas Aquinas in the thirteenth

century.”

Just War criteria have not only had a pervasive influence on
the formulation of international law, as mentioned above they have
also been part and parcel of attempts to formulate criteria for the con-
duct of humanitarian intervention. The six criteria proposed to guide
the conduct of humanitarian operations in the Responsibility to Protect
report - right authority, just cause, right intention, last resort, propor-
tional means and reasonable prospects - are copied directly from the
Just War tradition." The report from the High-level Panel on Threats,
Challenges and Change also relies on these criteria in its attempt to
build a consensus that can make it easier for the Security Council to
agree on the use of force against the new threats that are the principal
focus of this report. These criteria will therefore guide the discussion of
the political and moral aspects relating to the use of force against the
new threats and form the basis of the examination of the possibilities
for establishing criteria for the collective use of humanitarian interven-
tion and prevention.

The analysis of the moral, political and strategic aspects of using
force against the new threats takes the option of unilateral and unau-
thorised prevention as its starting point. This option has been at the
heart of the academic and political debate concerning the use of force
against the new threats, and it was its destabilising potential and the
disagreement it triggered among UN member states that prompted the
UN Secretary General to task his High-level Panel to come up with a
reform package that could give the UN collective security system a new
lease of life.”

The use of preventive force against WMD targets in the past will be
examined in order to determine how often the preventive use of force is
likely to be regarded as a feasible option against the new threats. It is
the actual use of military prevention that will determine its impact on
international law, the UN and the prospects for building an interna-
tional consensus on the use of force against the new threats. If military

prevention is used frequently, it might well have the destabilising con-
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sequences that its critics fear. If, on the other hand, it is reserved for
exceptional circumstances, it may have a positive effect on internation-

al peace and security.

4. Differences between humanitarian
intervention and preventive action

As was the case with humanitarian intervention, the legal challenge
posed by prevention is one of developing international law without
demolishing it, that is, to devise a way of allowing the effective use of
force against the new threats that does not undermine the general pro-
hibition on the use of force contained in the Charter of the United
Nations. However, the potential risk that unauthorised prevention
against the new threats may demolish the foundations of the UN
Charter is far greater than is the case with humanitarian intervention.
While the scope for humanitarian intervention is limited to situations
in which genocide, mass killings, ethnic cleansing or other forms of
gross and systematic maltreatment of civilians are imminent or already
taking place, the far more proactive nature of prevention means that
the scope for action is much broader. In addition, use of unauthorised
prevention against the new threats might evolve into a broader doctrine
of unauthorised prevention, which could be used to justify any military
action, since it is difficult to think of a use of force which could not be
defended under some conception of threat prevention. The risk of
abuse is therefore far greater.

The legal challenge posed by prevention against the new threats also
differs fundamentally from that addressed in the DUPI report on
humanitarian intervention. Unlike the use of force for humanitarian
purposes, the use of force against the new military threats is lawful
without a Security Council mandate if it is covered by the right of self-
defence, although it is generally desirable and also foreseen in the
Charter that the Security Council should take action and authorise the
use of force in self-defence too. A mandate from the Security Council is
only necessary beyond the limits of self-defence. A use of force to count-
er the new threats that does not trigger the right to self-defence is only
legal provided that it is authorised by the Security Council in accor-
dance with Chapter VII, Articles 39 and 42. The legal issues arising from

the use of prevention are illustrated graphically in Figure 1.



Figure |
The legal issues arising from the use of prevention

Does the threat/situation trigger a right to self-defence under current
international law?

v v
YES NO
v v
Use of force Has the Security Council authorised

legal the use of force?

v v

YES NO

v v

Use of force legal Use of force illegal

5. New threats:
new rules or new consensus?

Two main schools of thought can be identified in the international
debate concerning how the dilemmas relating to humanitarian interven-
tion and the use of preventive force against the new threats should be
addressed. Supporters of “new rules” argue that new threats require new
rules. This position has frequently been articulated by supporters of both
humanitarian intervention and prevention. In both cases the principal
argument has been that the rules governing the use of force in the UN
Charter are inadequate for the new challenges, which were not foreseen
when the Charter was signed in 1945." This is also the position adopted
in the NSS, which makes the case for an extension of the right of self-
defence to include the preventive use of force against the new threats.
Supporters of a “new consensus” do not regard the rules as a prob-
lem or take the view that they are impossible to change. In the view of
this school, international law is flexible enough to meet the new chal-
lenges, whether in the form of humanitarian intervention or prevention
against the new threats. The challenge consequently consists in build-
ing a new consensus in the international community that will reduce

the risk of paralysis in the Security Council and permit it to take effec-
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tive military action to protect human rights and prevent WMD attacks.
UN Secretary General Kofi Annan has been a leading figure in this
school, and the ICISS and the High-level Panel were both established
with consensus building in mind."

While there is an emerging consensus that the new threats require
new thinking and a more proactive approach to the use of force, it
remains unclear how the the new rules versus new consensus debate
will be resolved. It is likely to continue for a considerable period of time,
precisely as has been the case with the debate on humanitarian inter-
vention. This report will consequently stick to the approach employed
in the DUPI report on humanitarian intervention and conclude its

analysis by outlining four possible legal-political strategies:'

Status Quo Strategy. Outside the current scope of self-defence, preventive
military action will only be taken after prior authorisation by the
Security Council. This strategy has no ambition to create new excep-
tions to the prohibition on the use of force, including a manifest expan-
sion or redefinition of the current right of self-defence. However, it may
involve an ambition to enhance the willingness of the Security Council
to take preventive action in cases which fulfil the five general criteria
presented by the High-level Panel (Status Quo + Strategy). These are: serious
threat, proper purpose, last resort, proportional means and balance of

consequences.

Ad Hoc Strategy. Outside the current scope of self-defence, and if the
Security Council is blocked by a Great Power veto, actual or anticipat-
ed, unauthorised preventive action may be considered as an exception-
al emergency exit from international law and justified on political and
moral grounds only in accordance with the five general criteria of legit-
imacy proposed by the High-level Panel (+ three additional criteria: a
blocked Security Council, alternative forum of legitimacy and multilat-
eral action). The perceived legitimacy of preventive action is not
invoked to support a claim of legality under international law, but may
support a plea of extenuating circumstances mitigating the formal
breach of the law. Whereas this strategy keeps open an exceptional
option for preventive action, at the same time it seeks to preserve the
existing legal framework on the use of force and the legal monopoly of

the Security Council to authorise the preventive use of force.



Subsidiary Right Strategy. Outside the current scope of self-defence, and if
the Security Council is blocked by a Great Power veto, actual or antici-
pated, a subsidiary legal right of unauthorised preventive action is
invoked in accordance with the five general criteria of legitimacy (+
three additional criteria). The perceived legitimacy of preventive action
is thus invoked to support a claim of legality. Whereas this strategy
does not challenge the primacy of the Security Council, it does chal-

lenge the Council’s legal monopoly to decide on preventive action.

General Right Strategy. Outside the current scope of self-defence, a gener-
al legal right of preventive action is invoked in accordance with the five
general criteria of legitimacy. The perceived legitimacy of preventive
action is thus invoked to support a claim of legality, most likely as an
expansion of the current right of self-defence. This strategy challenges
not only the legal monopoly of the Security Council to decide on pre-

ventive action, but even the primacy of the Council in this respect.

6. The central political-legal issues

Following the logic of the legal framework (see Figure 1 above), the
analysis in this report of the legal and legal-political aspects of the
potential for using force against the new threats is structured around

the following three questions:

1) To what extent does the right of self-defence allow states to use force
against new military threats? Has the doctrine been adjusted since
September 11th?

2) To what extent is the Security Council competent to authorise the
preventive use of force, not covered by the right of self-defence,
against non-imminent military threats from terrorists or WMD? If
so, on what conditions? What minimum criteria of legitimacy
should apply?

3) May the preventive use of force, not covered by the right of self-
defence, against non-imminent military threats from terrorists or
WMD be justifiable even without Security Council authorisation?
If so, on what conditions? What minimum criteria of legitimacy
should apply? And if so, should this lead to new rules of interna-

tional law rendering even unauthorised preventive action lawful?
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7. The structure of the report

Chapter 2 will examine the moral, political and strategic aspects of pre-
ventive military action against new threats.

Chapters 3 to 5 will address the central legal and legal-political
issues concerning the use of preventive action.

Chapter 3 will determine the extent to which the right of self-
defence allows states to use force against new military threats and
examine whether this right has been adjusted after September 11th.

Chapter 4 examines the question of whether the Security Council is
competent to authorise the preventive use of force, not covered by the
right of self-defence, against non-imminent military threats from ter-
rorists or WMD, and it also discusses what criteria of legitimacy should
apply.

Chapter 5 discusses whether unauthorised preventive use of force
against the new threats may arguably be justifiable, and if so, what cri-
teria of legitimacy should apply. Bringing the moral, political and legal
aspects together, this chapter also discusses the benefits and drawbacks
of the four legal-political strategies which may be pursued regarding
unauthorised preventive action.

Chapter 6 will summarise the conclusions of the previous chapters
and discuss the future prospects for both humanitarian intervention

and the preventive use of force.



Chapter 2

Preventive Use of Force
and the New Threats:
Necessity and Feasibility

The prospects of unilateral and unauthorised use of preventive force
against the new threats is seen by critics as a serious threat to interna-
tional law, peace and stability. Proponents regard it as a just and neces-
sary instrument to counter the new threats emanating from the spread
of weapons of mass destruction (WMD), transnational mass casualty
terrorism and failing states. This chapter approaches this debate by ask-
ing how often preventive military action is likely to be taken against the
new threats without a UN mandate? The necessity and feasibility of
such action will determine the frequency of its use, which in turn will
influence the prospects for building an international consensus that
would enable the Security Council to authorise preventive use against
new threats, thereby reducing the need for unauthorised action.

The analysis is divided into seven parts. The rise of the new threats is
described first. The second part presents an overview of the principal non-
military measures taken by the international community to counter the
new threats. The third part describes the debate over pre-emption and pre-
vention, outlining areas of international agreement and disagreement
respectively. The fourth part analyses the prospects of deterring “rogue”
states and terrorists from using WMD in order to establish the need to use
force preventively. Part five examines the record of past attempts to take
preventive military action against WMD targets to determine the feasibili-
ty of this option. Part six uses this analysis as a basis for assessing how often
military prevention is likely to be employed in practice against the new

threats. The main conclusions are summed up in a conclusion at the end.

|. The new threats: what has changed?

The new threats did not suddenly appear out of nowhere. The new ter-

rorism, with its global reach, the proliferation of WMD and failed or
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weak states, were recognised as threats before the attacks on the World
Trade Center and the Pentagon, but they were not accorded greater pri-
ority than a host of other threats, such as transnational organised
crime, internal conflicts and international conflicts. September 11th
changed all that. Since then these three threats have served as a com-
pass guiding strategic thinking and practice in much the same way as
the struggle between communism and capitalism during the Cold War.
The sense of strategic confusion that had followed the fall of the Berlin
Wall was replaced by clarity and a new sense of direction. Thus, the US
National Security Strategy (NSS), the EU’s Security Strategy (ESS) and
the report from the UN Secretary General’s High-level Panel all identi-
fy these threats as presenting a clear and present danger demanding

new thinking and urgent action concerning the use of force.*

I.l1. The new terrorism

Following the High-level Panel, terrorism is defined as action carried out
with the intention to “cause death or serious bodily harm to civilians or
non-combatants, when the purpose of such action, by its nature or con-
text, is to intimidate a population, or to compel a Government or an
international organisation to do or to abstain from doing any act”."” The
new form of terrorism that Al Qaida has pioneered differs from older ver-
sions in five ways." First, operations are not restricted to the national or
regional level, as has been the case with most of the traditional groups. Al
Qaida has a global reach, as evidenced by its ability to plan and carry out
attacks in fourteen countries on four different continents.”

Second, Al Qaida has a global rather than national or regional agen-
da. Unlike traditional “political” terrorists such as ETA or the IRA, who
have been motivated by specific political objectives like political auton-
omy or independence, Al Qaida has been driven by religious and more
abstract objectives, which have taken the form of a global jihad waged
on “non-believers” in order to restore the rule of God. These non-believ-
ers not only include the United States and the West, but also Islamic
regimes like Saudi Arabia.

Third, the ideology of Al Qaida is transnational, and the message of
global jihad has appeal for Islamist groups and individuals across the
world, which may have very different motives for resorting to terrorism.
This is also reflected in its members, who come from a variety of coun-

tries, including Western ones.



Fourth, it is it organised transnationally. Al Qaida is made up of a
core group, which has always been small (numbered in the hundreds),
and a broader network made up of satellite terrorist cells worldwide, a
conglomerate of Islamist political parties, and largely independent ter-
rorist groups that the core group draws on for logistical and opera-
tional support.®® Although Al Qaida built up its original strength in
Sudan and later Afghanistan, its network structure and its ability to use
the latest information technology to communicate, spread its ideology
and raise funds, enables it to operate without a fixed territorial base.
While it is unclear how much of the core group remains intact and how
much control Usama bin Laden continues to wield over his operatives
and the wider network, Al Qaida is far from having been defeated. Al
Qaida activists are believed to be active in insurgencies in the Afghan-
Pakistan and Bangladesh-Myanmar border areas, Chechnya, the
Pankishi Valley in Georgia, Somalia and Yemen, and to be cooperating
closely with other Islamist groups such as Jemma Islamiya (Southeast
Asia), al-Ittihad al-Islami (Horn of Africa), al-Ansar Mujahidin
(Caucasus), Tunisian Combatants Group, Jayash-e Mohammad (South
Asia), and the Salafi Group for Call and Combat (North Africa, Europe
and North America).** In addition, the example set by Al Qaida will
continue to inspire other terrorist groups for a long time to come. Al
Qaida has set a new standard for terrorist attacks that other terrorists
are likely to follow and even try to surpass in their attempt to attract
attention to their cause.”

Finally, the new terrorism does not fit Brian Jenkins’ much cited
dictum that “terrorists want a lot of people watching, not a lot of peo-
ple dead”. September 11th suggested that the new terrorists want a lot
of people watching and a lot of people dead.” Their intention to inflict
mass civilian casualties is further underlined by the fact that Al Qaida
has threatened to use and sought to acquire WMD. It has sought to
acquire highly enriched uranium (HEU), which can be used to build
nuclear bombs, on two occasions, and it was apparently engaged in
experiments with biological and chemical substances in Afghanistan.”
This interest in WMD, coupled with the intent demonstrated on
September 11th to cause mass civilian casualties and its maximalist,
religious and global agenda, create a picture of a terrorist network that
can be assumed to be willing to use WMD if given an opportunity to

do so.
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[.2. WMD proliferation

It is therefore not surprising that the risk of WMD proliferation has
been viewed with increased concern since September 11th. The risk of
proliferation is generally perceived as growing because the diffusion of
WMD technology is expected to make such weapons easier to acquire.
At least forty countries have the capability to develop nuclear weapons
at relatively short notice,” and the renewed interest in nuclear energy
means that this number is likely to grow. Chemical agents are already
widespread and relatively easy to acquire and weaponise. According to
the US Defense Department, more than 24 states or non-state actors
either have, or have an interest in acquiring, chemical weapons. Twelve
countries are believed to have biological warfare programmes,” and
advances in the biotechnology sector will increase opportunities for the
development of deadly new biological weapons.

Terrorists have already planned and conducted several small-scale
attacks using chemical and biological agents in recent years. The Aum
Shinrikyo cult in Japan created enough sarin to kill an estimated 4.2
million people. Fortunately it failed to find an effective way to dissem-
inate the sarin, but the example suggests that determined and well-
resourced non-state actors are likely to be able to overcome the barriers
involved in producing chemical weapons capable of inflicting mass
casualties.”

The barriers to the development of nuclear weapons are higher, and
opinion is divided on the question of whether non-state actors can
overcome them. While some regard it to be beyond the capabilities of
non-state actors, others warn that terrorists might be able to build a
simple nuclear gun-type device similar in design to the one that was
exploded over Hiroshima during World War Two. It is therefore a mat-
ter of concern that terrorists are likely to be able to obtain the HEU
required for such a bomb.” It is feared that terrorists might succeed in
either stealing or buying HEU from Russia by exploiting problems cre-
ated by endemic corruption and poorly secured storage sites.” Pakistan
is also seen as a potential source, as two nuclear scientists belonging to
the Khan network, which supplied Iran, North Korea, Libya and possi-
bly a fourth unknown customer with nuclear technology and know-
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how, are known to have held meetings with Al Qaida.”* Given Pakistan’s

recognised potential for state failure and the sympathy that exists for Al



Qaida in large segments of the Pakistani population, it is not hard to
imagine a worst case scenario in which Al Qaida might be able to obtain

either nuclear material or even weapons from Pakistani sources.

[.3. Weak and failing states

The Pakistani case brings us to the problem posed by weak and failing
states, i.e. states which are incapable of controlling their own territory
and preventing terrorists from operating on their soil. Before
September 11th weak and failing states were primarily seen as a
humanitarian problem, not a security threat of the first order. This
changed because terrorists may exploit their weakness to establish safe
havens where they can recruit and train terrorist operatives, plan
attacks, raise funds through the exploitation of natural resources
and/or criminal activities such as smuggling and drug trafficking, and
seek refuge from counter-terrorist campaigns. Even if weak states do
not directly support terrorist organisations, they may still be unable to
prevent terrorists from bribing their officials or infiltrating their insti-
tutions to obtain passports and other official documents, buy weapons,
obtain intelligence about potential targets, information about counter-
terrorist campaigns etc.’’ Finally, weak state governments may also enter
into direct cooperation with terrorists, and even come to depend on
their support to stay in power, as was the case with the Taliban in
Afghanistan.

Although the threat posed by such states is usually discussed under
the heading of “failed states”, terrorists generally prefer weak states and
states on the “brink of failure” to completely failed states. The latter
offer no protection from outside interference from other states, and the
anarchic conditions within them are not conducive to the establish-
ment of the elaborate infrastructure that a terrorist network like Al
Qaida needs in order to sustain its worldwide activities. This explains
why Al Qaida did not return to Afghanistan until the Taliban had
established control over large parts of the country, and why the organ-
isation did not establish a new base in Somalia after the fall of the
Taliban, as many feared it would.” Instead, a comprehensive analysis of
Al Qaida’s activities in 2002-2003 suggests that it relied mainly on
Saudi Arabia, Yemen, the Philippines, Pakistan and Indonesia to sus-
tain its activities. Afghanistan, Egypt, Algeria and the Sudan also

remained important sources of support, even though their significance
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declined significantly after 2001. Morocco, Tunisia, Malaysia,
Thailand, Kuwait, Uzbekistan and Tajikistan played important roles in
terms of recruitment, transit, communications and access to resources,
while Georgia, Chechnya, Djibouti, Kenya, Somalia, Sierra Leone and
Liberia were significant in terms of logistics, transit and access to
resources.” The majority of these states can be characterised as willing
but unable to take effective action against the terrorists operating on
their territory, and it will be a major and probably an impossible task to

enable them to do so in the foreseeable future.

2. Non-military responses
to the new threats

The initial response to September 11th was characterised by almost
universal solidarity and sympathy, which translated into unprecedent-
ed international cooperation to combat global terrorist threats and the
spread of WMD. The attacks were condemned as barbaric and unjusti-
fied by both the UN General Assembly and the Security Council, and
the latter swiftly adopted Resolution 1373, which imposed legal obli-
gations on UN members to take steps against all activities associated
with terrorism. The Resolution also established a Counter-Terrorism
Committee (CTC) to monitor compliance and facilitate the provision
of technical assistance to states requiring it to meet the new obliga-
tions. All 191 member states submitted first-round reports to the CTC
explaining their efforts to comply with the resolution, the rate of ratifi-
cation of the two main UN anti-terror conventions increased dramati-
cally, and $112 million in alleged terrorist funds were frozen in the first
three months after September 11th.**

The UN thus emerged as the principal international forum for
establishing norms and cooperation to counter the new threats, and
Resolution 1540 of 28 April 2004 represents another milestone in this
respect. Resolution 1540 is similar to 1373 in the sense that it imposed
legal obligations on states to prevent the spread of WMD and associat-
ed delivery mechanisms to non-state actors, and it also established a
committee to oversee compliance and facilitate the provision of techni-
cal assistance.

The initiatives taken by the UN have been supplemented by a large

number of initiatives by other international organisations and states in



order to counter the new threats. With respect to preventing WMD
from falling into the wrong hands, three other multinational initiatives
stand out. The first is the Global Partnership Against the Spread of
Weapons and Materials of Mass Destruction, launched by the G-8 in
June 2002.* This involves a commitment to raise $20 billion in the
course of ten years to speed up the destruction of chemical weapons,
the dismantling of decommissioned nuclear submarines, the disposi-
tion of fissile materials and finding employment for former weapons
scientists. The initiative is initially directed at Russia, but it may also be
used to fund projects in other countries.*

The second is the American Proliferation Security Initiative (PSI) of
31 May 2003. This seeks to impede and stop shipments of WMD, deliv-
ery systems and related materials going to or from states or non-state
actors of proliferation concern. Nineteen states, including the G-8, have
joined the initiative as core partners and have put an operational
experts working group in charge of its implementation. According to
the US, eighty countries have expressed support for the initiative, and
the High-level Panel called on all states to join the initiative.” The UN
Secretary General supported this call in his follow-up report in March
2005.%

The third and most recent initiative is the American Global Threat
Reduction Initiative (GTRI) launched on 26 May 2004, which is intend-
ed to prevent HEU and radiological materials from falling into the
hands of terrorists. It involves an American pledge to spend up to $450
million dollars over the next decade to return US- and Russian-origin
fuel to its sources from over forty countries around the world and con-
vert all research reactors to run on low enriched uranium (LEU). The
plan also includes an important commitment by the United States to
convert all domestic research reactors to LEU by 2013.%

While these and all the other initiatives adopted after September
11¢th to reduce the new threats have made life more difficult for terror-
ists and WMD proliferators, they do not solve the problems. The CTC
estimates that as many as seventy states are incapable of honouring the
obligations stipulated by resolution 1373, and twenty countries are
deemed to be unwilling to do so. This decreases the effectiveness of the
CTC’s work significantly, since some of the unwilling states are charac-
terised as being “in the frontlines of the battle against terrorism”. The

G-8 and GTRI initiatives are widely seen as being too slow and too
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small to address the threat posed by the Russian stockpiles of nuclear
material," and the freezing of terrorist funds has all but ceased. Only
$24 million have been frozen since 2002, and use of the informal
hawala remittance system and money laundering schemes has ensured
a constant flow of money to Al Qaida and other terrorist organisa-
tions.” These weaknesses are part of the reason why there is a general
consensus that force will have to be used to counter the new threats in

some circumstances.

3. Use of force against the new threats:
the pre-emption/prevention debate

The debate on the use of force against the new threats has to a large
extent been shaped by the NSS published in September 2002 and the
US-led war against Iraq the following year, which critics perceived as an
implementation of the pre-emptive strategy presented in the NSS.* The
ESS and the UN High-level Panel report were written after the NSS, and
they are consequently useful with respect to gauging state opinion on
the use of force against the new threats. The ESS represents the com-
promise that the EU members could agree on, whereas the UN docu-
ment provides an indication of state opinion more generally.

The NSS is a broad grand strategy document which makes it clear
that the war on terror will be fought on all fronts and that the United
States will employ all the instruments at its disposal: diplomatic, eco-
nomic and military. In relation to the new threats, the main argument
put forward by the NSS is that the old reactive strategies of self-defence,
containment and deterrence that proved effective during the Cold War
offer inadequate protection against the new threats. The increased risk
that “rogue” states and terrorists may acquire and use WMD offensive-
ly without warning against civilian targets makes it too dangerous to
allow these actors to get in a position to strike first. The new technolo-
gies not only make it easier to acquire such weapons, but the develop-
ment of more advanced delivery systems and the increased risk of
unconventional attacks similar to September 11th reduce the warning
time to such an extent that effective defence may become impossible.
The problem of timely detection is particularly acute with respect to
transnational terrorist networks, which may plan an attack in one

country, prepare it in a second, and carry it out in a third.



Conceptual overview of the military strategies
discussed

Containment: The creation of strategic alliances in order to check
the expansion of a hostile power or force it to negotiate peace-

fully.

(Self-)Defence: Use of force in response to a hostile act or armed

attack.

Deterrence: Use of threats and specific actions aimed at discout-

aging adversaries from taking certain action (e.g. use WMD).

Deterrence through denial: Action taken in advance to deny a cer-
tain action from achieving its objective (e.g. ensure that use of
terrorism and WMD fail).

Deterrence through punishment: Threat/action taken to inflict
unacceptable pain on the opponent if a certain action is carried

out (e.g. retaliation in response to a terrorist/WMD attack).
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Dissuasion: discourage adversaries from even considering military
competition with, or hostile action against, the United States
through the maintenance of overwhelming military superiority
(e.g. discourage use of terrorism and WMD acquisition in the

first place).

Pre-emption (classical): Use of force initiated in a crisis on the basis

of incontrovertible evidence that an enemy attack is imminent.

Pre-emption (NSS definition): Use of force initiated against emerg-

ing threats before they are fully formed.

Prevention: Use of force initiated in the belief that military con-
flict, while not imminent, is inevitable, and that to delay would

involve greater risk.

The response in the NSS is to supplement the existing arsenal of non-
military and military instruments and strategies with a strategy of dis-

suasion and a strategy of pre-emption. It is the latter strategy that has
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attracted most of the attention because it may involve the preventive
use of force against the new threats if prevention by non-military means
fails to have the desired effect. The strategy of pre-emption is narrowly
conceived. It only applies to “rogue” states (Iraq and North Korea are
identified as such by the NSS) and terrorists with global reach who are
seeking to acquire and use WMD, and it is defined as an option of last
resort in exceptional circumstances.*

According to the NSS, pre-emption is an “old” option, as the United
States “has long maintained the option of preemptive actions to count-
er a sufficient threat” to its national security.* This is correct. The
Clinton administration launched pre-emptive strikes against targets on
many occasions in the no-fly zones in Iraq in the course of the 1990s and
in Afghanistan and Sudan in 1998, and it came very close to launching
a preventive attack on North Korea’s nuclear programme in 1994.* But
two differences between the statements and actions taken by the two
administrations explain the concern generated by the NSS. The first is
that the Clinton administration refrained from using force to prevent
North Korea from acquiring nuclear weapons, whereas the Bush
administration decided to do so to prevent Saddam Hussein from
acquiring such a capability.”” The second is that the Clinton adminis-
tration refrained from making pre-emption part of its official security
strategy and made clear that pre-emption only would be used if intelli-
gence indicated an imminent threat against American or allied troops
in the field.* Defined in this way, pre-emption is widely seen as legiti-
mate by other states, and Israel’s attack on the Egyptian air force, which
marked the beginning of the Six Day War in June 1967, is regarded by
many states as a classical case of legitimate pre-emption.

The NSS not only made the option of military pre-emption part of
official US security strategy, it also employed a definition of pre-emp-
tion that was much wider than the traditional one. The NSS argues that
the traditional understanding of imminent threat has to be widened to
allow effective defence against actors that may use WMD without warn-
ing and in a concealed manner. The NSS consequently defines pre-emp-
tion in such a way that one can use military force against “emerging
threats before they are fully formed”.” Such use of force has tradition-
ally been seen as preventive. It is illegal under current international law
and has traditionally been regarded as illegitimate. Unlike pre-emption,

which is limited to instances where an attack is imminent, the preven-



tive use of force is employed to prevent a threat from becoming immi-
nent sometime in the future. It is based on the premise that armed con-
flict is unavoidable and that it is better to fight now than to wait until
the adversary has become stronger. Examples of preventive use of force
include the British bombardment of Copenhagen and seizure of the
Danish fleet in 1807, the Japanese attack on Pearl Harbor in 1941, the
Israeli attack on Iraq’s nuclear reactor at Osirak in 1981, and the
American- led overthrow of Saddam Hussein in 2003.

It is widely accepted that the new threats have created a grey zone
where it may be hard to distinguish between the pre-emptive and pre-
ventive use of force. The ESS agrees with the NSS that a new conception
of self-defence is required and that the use of force may occasionally be
required against the new threats.” Similarly, several governments,
including Australia, France, Japan and Russia, have reacted to
September 11th and subsequent terrorist attacks on their own citizens
by declaring their intention to use force pre-emptively against the new
threats in situations where the risk of an attack is imminent. These

states thus support pre-emption in the classic understanding of the
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strategy.” Finally, the High-level Panel and the UN Secretary General

agree with the NSS that it may be necessary to carry out not only pre-

Figure 2
The relationship between self-defence, pre-emption and the preventive
use of force

Level of military Threat Real, but Imminent Actual
threat of an attack ~ non-imminent threat of enemy  enemy
invented threat of enemy attack attack
attack
Classical Military Preventive use Pre-emptive Self-defence
definitions of aggression of force use of force

the use of force

NSS Military Pre-emptive use of force Self-defence
definitions of aggression permitted against non-imminent threats
the use of force emanating from "rogue” states and

terrorists
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emptive but also preventive military action against the new threats
before they become imminent, and it urges the Security Council to be
more proactive in addressing the new threats.”

It is consequently not the pre-emptive/preventive option presented
in the NSS per se that has been the principal source of international
disagreement and concern. The most contentious issue revolves around
how pre-emption and prevention should be implemented and who
should take the legal and legitimate decision to employ such action. It
is the prospects of unilateral and unauthorised use that has given rise
to concern. This concern has two sources. First, it has been created by
the statement in the NSS that the United States will “not hesitate to act
alone, if necessary, to exercise our right of self-defence by acting pre-
emptively”,” which has been seen as a clear indication of America’s will-
ingness to use force. Second, the coupling of pre-emption with the right
of self-defence and the call for a widening of the understanding of
imminent threat suggest that the NSS is seeking to create a right of pre-
emption that would make it legal to use pre-emptive and preventive
force in self-defence. This would pose a direct challenge to the UN and
the strict limitations on the use of force in the UN Charter (see Chapter 3).
The 2003 Iraq War and the American and Israeli threats to use force to
destroy the Iranian nuclear programme have served to reinforce these
two sets of concerns and tended to crowd out the assurances in the NSS
that unilateral military action will only be employed as a last resort in
exceptional circumstances.

The need for multilateral action and UN authorisation of the use of
force is emphasised in both the ESS and the High-level Panel report.
One of the strategic objectives of the ESS is to create an international
order based on “effective multilateralism”. International cooperation is
not seen as an option but a “necessity”, and the UN Charter is described
as the “fundamental framework for international relations”.** The mes-
sage is clear: the new threats should be addressed multilaterally, and the
use of force beyond self-defence should be authorised by the UN
Security Council.”

The High-level Panel report is more explicit in this regard, arguing
that the use of force against non-imminent threats has to be authorised
by the Security Council to be legal and legitimate, and adding that the
establishment of a right of unilateral preventive military action would

pose an unacceptable risk to global order. Allowing one state to carry



out unilateral preventive military action “is to allow all”, as the report
puts it.** This concern has also been expressed by several analysts and
governments. The sharpest criticism has come from the French President
Jacques Chirac, who reacted to the publication of the NSS by charac-

terising it as “extraordinarily dangerous”:

As soon as one nation claims the right to take preventive action, other countries will
naturally do the same. What would you say in the entirely hypothetical event that
China wanted to take pre-emptive action against Taiwan, saying that Taiwan was
a threat to it? How would the Americans, the Europeans and others react? Or

what if India decided to take preventive action against Pakistan, or vice versa?*’

Similar criticisms were expressed by the Malaysian Prime Minister,
Mahathir Mohamad, and high-ranking EU officials.” It was also ack-
nowledged by the drafters of the NSS, who therefore inserted a warning
to other states not to “use pre-emption as a pretext for aggression”.*”
The criticism and concern triggered by the 2003 Iraq War has to be
understood against this background, since it was perceived by critics as
setting a precedent that would make it easier for other states to legit-
imise the use of preventive military action.”

Summing up, there is international understanding and acceptance of
the American position that force may have to be used more proactively in
some circumstances to counter the new threats. It is the prospects of uni-
lateral use that generate concern, suggesting that the prospects for estab-
lishing a security consensus on the use of pre-emption and prevention to
a large extent depend on how often preventive force is used unilaterally
against the new threats. If it is used frequently, it might well have the
destabilising consequences that its critics fear. If, on the other hand, it is
reserved for exceptional circumstances and employed multilaterally, the
effect on international peace and security might be positive. To assess
how often preventive military force is likely to be employed against the
new threats in the future, the effectiveness of deterrence and the feasibil-

ity of preventive military action will be examined next.

4. Deterrence and the new threats

The strategy of deterrence seeks to discourage opponents from taking

certain action (in this case launching a WMD attack or transferring
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WMD to terrorists) by taking countermeasures that will prevent such an
attack from achieving its objective (deterrence through denial) and by
threatening to inflict unacceptable pain on one’s enemies if such an
attack is carried out (deterrence through punishment). The NSS is based
on the premise that deterrence through punishment offers insufficient
protection against the new threats. “Rogue” state leaders are seen as
more willing to take risks than ordinary state leaders, and the new ter-
rorists are considered undeterrable because their statelessness and will-
ingness to die for their cause renders the threat of retaliation impotent.”

Opinion is divided on the relative effectiveness of deterrence vis-a-
vis the new threats. The argument that “rogue” states are much harder
to deter than other states has been a topic of considerable debate, and
there is also grounds for believing that deterrence may have some effect
against some, but not all, types of terrorists. This debate has important
implications for the future use of prevention, because this will depend
on the extent to which use of WMD can be deterred. The problems of
deterring states and terrorists will be discussed separately below

because states are regarded as easier to deter than terrorists.

4.1. Deterring state from WMD use
The argument that “rogue” or irresponsible states are much harder to
deter from WMD use than other states hinges on the belief that their
leaders are less risk-averse and more prone to miscalculation than ordi-
nary state leaders. While WMD in the hands of “rogue” states with a
record of international aggression and/or revolutionary ideologies is a
source of real concern, there is no logical reason why deterrence should
not work as well against “rogue” states as it has done against “ordinary”
states. Like other states, “rogue” states have territory vulnerable to
retaliation and leaders who generally display a strong interest in self-
preservation. Deterrence also appears to have worked against states
described as “rogue” by the United States, including Iraq. The often
mentioned argument that deterrence failed when Iraq invaded Kuwait
in 1990 is incorrect since no attempt was made to deter Iraq at the time.
Western policy was characterised by an attitude of conciliation, and the
invasion took both Arab and Western countries by surprise.”

Kenneth M. Pollack, who made the most sophisticated case for the
2003 Iraq War, made a different argument. His main point was that

Saddam Hussein had to be stopped because of his proneness to miscal-



culation. Since the Iraqi dictator had already miscalculated twice and
led his country into two disastrous wars (Iran 1980-88 and the 1991
Gulf War), Pollack considered him likely to make the same mistake
again. Therefore, he had to be stopped before he acquired nuclear
weapons. In addition, there was the concern that a nuclear-armed
Saddam Hussein would be free to intimidate his neighbours and
engage in nuclear blackmail without fear of American or Israeli retalia-
tion.”

Considering the way in which North Korea has used its WMD as an
effective bargaining chip to extract economic assistance from South
Korea and the United States, the risk that “rogue” states might use
WMD to blackmail their neighbours cannot be discounted. But in the
case of North Korea deterrence has still served its principal purpose of
deterring a war of aggression against South Korea. Similarly, the United
States also succeeded in deterring Saddam Hussein from using WMD
against the coalition and Israel during the 1991 Gulf War. Critics ques-
tion this assessment, pointing out that Saddam Hussein had autho-
rised his field commanders to use chemical and biological weapons
against the coalition if it marched on Baghdad, and that he was not
deterred from attacking Israel with Scud missiles armed with conven-
tional warheads. However, this criticism does not affect the overall con-
clusion that he did not use those WMD that he had at his disposal.
What it does suggest is that “rogue” state leaders are most likely to use
their WMD to deter others from attacking them or as a last minute ges-
ture of defiance if all else is lost.*

This logic also applies with respect to the risk highlighted in the
NSS and in official US statements that “rogue” states might transfer
WMD to terrorists. This risk is not considered high in the literature,
and the Central Intelligence Agency (CIA) reportedly views a deliberate
transfer by a state as “the least likely route to a terrorist nuclear
weapon”.” Two factors explain this threat assessment. First, a “rogue”
state would have no assurance that the terrorists would not turn the
weapon against itself. Second, the transfer would be very difficult to
keep secret. The state sponsors behind previous terrorist attacks on US
targets have usually been identified, and the isotopic signature of a
nuclear device can be traced to its country of manufacture. A “rogue”
regime deliberately providing such weapons to terrorists would conse-

quently sign its own death sentence.” This suggests that the risk of
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unauthorised WMD transfers is higher than authorised ones, as deter-
rence would not work against them. WMD stockpiles in weak and fail-
ing states with poor control over their WMD would thus seem to con-
stitute a greater threat of WMD transfers than “rogue” states with effec-
tive control measures in place.

The American success with respect to reducing state sponsorship of
terrorism since the 1980s provides another indication that deterrence is
likely to work against “rogue” states. Fear of retaliatory action had
already led Libya, Iran and Iraq to stop sponsoring attacks on American
targets before September 11th.” Since then US has sought to make
state sponsorship of terrorism even harder to conceal, and these efforts
(deterrence through denial) seem to be paying off; as state sponsorship
of terrorism continues to drop. According to the US State Depart-
ment’s 2003 overview of state-sponsored terrorism, Libya and Sudan
have stepped up their counter-terrorist cooperation with Western intel-
ligence services considerably and appear to have cut most of their
known ties with terrorist organisations. North Korea has not been
linked to a terrorist attack since 1986, and Cuba, Iran and Syria con-
tinue to support terrorists but have distanced themselves from Al
Qaida. Cuba continues to support the Basque terrorist group ETA and
two Columbian groups, ELN and FARC, but appears to have no links
with Islamist groups. Similarly, Iran and Syria continue to support
groups that fight Israel (Hamas, Hizbollah, the Palestine Islamic Jihad,
the Popular Front for the Liberation of Palestine-General Command
and the Popular Front for the Liberation of Palestine), but have taken
steps against Al Qaida.* Iran has refused to hand over detained Al
Qaida operatives for interrogation and trial, however, and US officials
have claimed that members of Al Qaida in Iran were involved in the

May 2003 bombings of three residential compounds in Saudi Arabia.”

4.2. Deterring terrorists from WMD use

Deterrence is much harder to use effectively against terrorists than
states for two reasons. First, terrorists, unlike states, do not have terri-
tory that is vulnerable to retaliation. It is simply not possible to respond
to a WMD attack by responding in kind. Second, some terrorists,
unlike governments, see death as an end in itself. Not all terrorists are
suicidal, however, and it is the goals, not the means, employed by a ter-

rorist organisation that determines whether it can be deterred or not.



Terrorists can be placed on a continuum with apocalyptic terrorists
at one end and political terrorists at the other. Apocalyptic terrorists
have insatiable demands, and no concession will stop them from con-
tinuing their use of terrorism. In contrast, political terrorists are driven
by pragmatic political goals and can be expected to stop their use of ter-
rorism when their grievances have been addressed or they become con-
vinced that it is futile or counterproductive to continue.” In the real
world, terrorist groups are likely to have both political and apocalyptic
elements, and terrorist groups may also move from one end of the spec-
trum to the other in the course of their struggle. But the continuum is
useful in showing that some terrorists pose greater threats than others,
and that there is greater scope for negotiation and compromise the
closer we get to the political end of the continuum.”

The hard core of Al Qaida, with its maximalist global agenda,
belongs to the apocalyptic category, whereas groups with local or sepa-
ratist agendas, such as ETA, the IRA and the Palestinian groups, belong
to the political end of the continuum. Whereas apocalyptic terrorists
must be considered undeterrable, it should be possible in the short
term to deter political terrorist groups from cooperating with Al Qaida
and seeking WMD by convincing them that the costs of such actions
outweigh the benefits. The focus on Al Qaida and WMD significantly
enhances the risk that such activities will be discovered (deterrence
through denial), in which case punishment in the form of US attacks or
support to the government that the terrorists are fighting can almost
be taken for granted. In addition, association with Al Qaida or WMD
terrorism is also likely to result in stigmatization and loss of interna-
tional support. The conflict in Chechnya is a case in point. The associ-
ation of the Chechen rebels with Al Qaida and other radical Islamist
terror groups has reduced sympathy for their cause in the West and
made it easier for Russia to employ ruthless measures against them.
The Madrid bombing carried out in March 2004 by Al Qaida associates
had the same effect of reducing public sympathy for the terrorist cam-
paign conducted by ETA. Links between the Palestinian groups and Al
Qaida would be likely to hurt the Palestinian cause in the same manner.
Just as deterrence has helped to reduce state sponsorship of terrorism,
it may help to isolate Al Qaida from political terrorist groups and deter
the latter from seeking to acquire and use WMD.”

In the longer term, deterrence may help to drive terrorists out of
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business by contributing to strategic failure. While hard core apocalyp-
tic terrorists will continue until they are caught or killed, their recruit-
ment pool may gradually dry up if it becomes clear that their struggle
is failing to produce results. A lack of results (deterrence through
denial) and the increased risk of US retaliation (deterrence through
punishment) explain the decline in state-sponsored terrorism referred
to above. Similarly, the dramatic rise in the use of suicide terrorism
since the early 1980s can be explained by the fact that the method
works. Suicide attacks thus produced concessions from their targets in
six of the eleven suicide terrorist campaigns that were completed dur-
ing 1980-2001.7

Summing up, the NSS seems to underestimate the effectiveness of
deterrence in relation to the new threats. There is no inherent reason
why deterrence should be less effective with respect to deterring stable
“rogue” states from using WMD against the United States, its allies and
its friends or from transferring it to terrorists than it was with respect
to deterring the superpowers from using force against each other dur-
ing the Cold War. WMD use or transfer to terrorists only makes sense
for “rogue” state leaders if they come under attack or as a last gesture
of defiance in a situation when all else is lost. Weak or failing states
seem to constitute greater risks of WMD use or transfer to terrorists
than stable “rogue” states.

Deterrence is much harder against terrorists than states but not
impossible. The scope of deterrence depends on the goals and motiva-
tions of the terrorists. Politically motivated terrorist groups with local
agendas may be deterred from acquiring WMD and from cooperating
with Al Qaida. Al Qaida, on the other hand, appears to be undeterrable
and likely to use WMD against Western targets if given an opportunity
to do so.

It follows that there is a strong case for using force preventively
against Al Qaida and other terrorist groups seeking to acquire WMD.
The case and need for using prevention against “rogue” states is weak-
er because deterrence is more likely to work. The good news that deter-
rence appears to be more effective against the new threats than the NSS
assumes may serve to reduce the actual use of military pre-emption and
prevention in the future. This said, deterrence is not fail-safe.
Governments occasionally considered the use of preventive military

action against WMD targets prior to September 11th and must be



expected to do so again in the future in relation to the new threats. To
a government contemplating the use of preventive military action, the
question of feasibility will play a major role in the decision whether or

not to use force. It is to this question we now turn.

5. Prevention in past practice:
considerations and complications

Declaring a policy of prevention is one thing, implementing it quite
another. To assess how often preventive military action is likely to be
seen as a feasible option against “rogue” states and terrorists seeking to
acquire WMD, this section examines the historical record and the cur-
rent debate in order to obtain a better understanding of when preven-
tive action is likely to be considered, how such action is likely to be car-
ried out and to what effect. Although the new threats and the end of the
Cold War have altered the calculus of prevention, the practical consid-
erations and complications affecting its use remain essentially the
same.

A state that feels sufficiently threatened to contemplate preventive
military action has to consider three sets of complications: whether the
intelligence is good enough to ensure operational success (is the target
list complete/reliable?); whether operational success is achievable at an
acceptable cost (collateral damage and casualties); and how the target
and the international community will react (retaliation, escalation,
diplomatic isolation, increased use of prevention by other states). This
calculus will differ from case to case and will depend on the nature of
the target - whether it is a great power, a small state or a terrorist organ-
isation. It makes a crucial difference whether the target is a state with a
WMD programme or a terrorist organisation seeking to buy or steal
WMD. First, it is likely to be easier to locate fixed WMD sites than small
groups of terrorists on the move, and small-scale attacks are likely to be
enough to capture or kill terrorists whereas major operations are likely
to be required to eliminate state-run WMD programmes. Second,
attacks on terrorists are likely to be regarded as more legitimate than
attacks on states because in most cases they can be justified as pre-emp-
tion in the traditional sense of the term, i.e. as military action to pre-
vent an imminent attack. Moreover, attacks on Al Qaida and affiliated

groups may be seen as self-defence because Al Qaida has been engaged
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in a war against the US, its allies and its friends since 1993, when it
began to attack US targets.”* Attacks to eliminate state-run WMD pro-
grammes are more controversial because they are more likely to fall into
the prevention category and because the inherent risk of escalation and
long-term destabilization of the international system is greater. The use
of prevention against states and terrorist organisations will therefore be

dealt with separately in the analysis below.

5.1. Preventive use of force against WMD states

The complications of attacking WMD facilities have limited the num-
ber of such attacks significantly in the past. Dan Reiter has identified
sixteen attacks against WMD states during 1942-2003: seven allied
attacks against the German and Japanese WMD programmes (1942-
1945), culminating in regime change, two Israeli and one Iranian attack
against the Iraqi nuclear programme (1979-81), Iraqi air strikes against
the Iranian nuclear programme (1980-88), an Iraqi attack against the
Israeli programme (1991), and the US-led attacks against the Iraqi
WMD programmes (1991-2003), culminating in regime change.”

This list reveals two interesting things: only five state programmes
have been targeted, and most attacks have been carried out in the con-
text of an ongoing war. The number of preventive attacks launched for
the sole purpose of stopping WMD programmes during peacetime is
very small indeed. The only attacks belonging in this category are the
two Israeli attacks against the Iraqi nuclear programme and the two US
campaigns targeting the Iraqi WMD programmes after the end of the
1991 Gulf War - Operation Desert Fox in 1998 and Operation Iraqi
Freedom in 2003, the latter culminating in regime change.

The reluctance to launch preventive attacks during peacetime to
stop WMD programmes is further underlined by the occasions where
states have considered such action but decided against it. The United
States contemplated preventive WMD action against the Soviet Union
in the early 1950s and China in the early 1960s, against Cuba during
the Cuban missile crisis in 1962 and against North Korea in 1994.
Similarly, India considered taking preventive action against Pakistan’s
nuclear programme in the 1980s, the Soviet Union considered attack-
ing China’s nuclear programme in 1969, and Egypt contemplated mil-
itary action against Israel’s Dimona nuclear reactor in the 1960s.”

The combination of poor intelligence, doubts concerning the



prospects of operational success and fear that a limited attack might
trigger a major war explain why prevention was rejected in these cases.
The importance of these complications is further demonstrated in Dan
Reiter’s analysis of the sixteen attacks against state-run WMD pro-
grammes that did take place during 1942-2003. He found that limited
military attacks generally failed to stop or significantly delay WMD
programmes, that full-scale wars and regime change were required to
end them, and that the target and the international community may
impose significant costs on the state launching the preventive attack.

Three factors account for the limited effectiveness of limited
attacks. First, the intelligence picture is usually incomplete. Poor intel-
ligence meant that American efforts to eliminate the Iraqi WMD pro-
grammes (1991-2003) had little impact, even though most of the
known targets were successfully destroyed. The CIA report on Iraqi
WMD released in September 2004 showed that Iraq had abandoned all
its active WMD programmes by the mid-1990s.” It also concluded that
Iraq appears to have destroyed all its biological and chemical weapons
after the 1991 war. The intelligence used to guide the air strikes con-
ducted against Iraqi WMD installations since the mid-1990s was, in
short, wrong. The attacks on the German and Japanese WMD pro-
grammes during World War I were also hampered by poor intelligence,
and the US was even unaware that it had put an end to the embryonic
Japanese nuclear programme in a bombing raid on Tokyo in April
19457

Second, effectiveness may be limited by the fear that the release of
biological and chemical agents or nuclear radiation might result in sig-
nificant civilian casualties. This concern played a role in the Clinton
administration’s decision not to launch a preventive attack on North
Korea in 1994, suspected Iraqi chemical and biological sites were not
attacked for this reason during Operation Desert Fox in 1998, concern
about collateral damage led to the removal of one building from the
target list later that year when the US launched cruise missiles against
a chemical plant suspected of producing chemical weapons in the
Sudan, and the US also refrained from attacking the sites where Al
Qaida was suspected of developing biological and chemical weapons
during the war in Afghanistan.”

Third, the effectiveness of limited attacks is limited by their very

nature. The Israeli attack on the Osirak reactor in 1981, which is wide-
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ly seen as the prototype of a successful limited attack on a WMD pro-
gram, is illustrative in this respect. The Israelis were acting on the basis
of good intelligence, the reactor was successfully destroyed in a single
air raid, the level of collateral damage was minimal, and Israel suffered
no casualties during the operation. But the attack did not achieve its
strategic objective, as it neither stopped Iraq’s nuclear programme nor
significantly delayed it. On the contrary, it led Saddam Hussein to
accelerate, diversify and conceal his nuclear programme. The Osirak
attack demonstrates the inherent problem involved in limited attacks:
that they leave the decision whether or not to terminate WMD pro-
grammes to the target. Nothing prevents the target from continuing
the effort to acquire WMD, and a successful attack may even have the
counterproductive effect of speeding up and enlarging the WMD pro-
gramme it sought to end, as happened, according to the sources quot-
ed by Reiter, in the Osirak case.”

The impossibility of coercing Saddam Hussein into abandoning his
WMD ambitions was one of the reasons why the US opted for regime
change instead. This option holds out greater promise of lasting suc-
cess by enabling the preventer to destroy an ongoing WMD programme
completely and install a friendly regime without WMD ambitions. It
worked remarkably well in Germany and Japan after World War IT and
is now being attempted in Afghanistan and Iraq. The problem with
regime change is, of course, that it is extremely costly. The experiences
of Germany and Japan suggest that long-term success hinges on the
establishment of a stable democratic regime and long-term military
deployments, and the current difficulties in Afghanistan and Iraq, as
well as the problems encountered by the UN, the EU and NATO in the
Balkans since the mid-1990s, demonstrate that successful democrati-
zation is very difficult, very costly and very slow.*

The need to engage in full-scale war to stop WMD programmes mil-
itarily is illustrative of the third complication that has limited the num-
ber of preventive attacks in the past: fear of the consequences.
Unwillingness to fight a major war had a strong deterrent effect on
decision-makers during the Cold War, and it also played an important
role in the US decision not to attack North Korea in 1994. The Clinton
administration was worried that North Korea might react to a limited
preventive strike by attacking Seoul or launching an all-out invasion of

South Korea. According to Pentagon estimates, a conventional war in



Korea would result in 500,000 casualties in the first ninety days alone,
and the total number of casualties was put at one million military and
civilian casualties, including 100,000 American dead.”

On top of the likely costs imposed by the target, a state contem-
plating prevention must add the possible costs that the international
community may impose. Good evidence of a WMD threat (capability
and intent), multilateral support and a successful military operation
conducted in accordance with the rules of war are generally seen as the
minimum requirements for legitimising preventive WMD operations.*
Credible evidence of a threat and of the inevitability of war will be easi-
er to produce the closer the target is to launching an actual attack. In
other words, the further one moves from pre-emption in the tradition-
al sense towards prevention, the harder it will be for the preventer to
convince others of the threat and to mobilise support for military
action. From a moral as well as a strategic point of view, it is easier to
justify military action to forestall an imminent attack than against a
threat that may or may not become imminent sometime in the future.
Itis difficult to show that war is indeed inevitable months or years from
now, and equally difficult to argue that force is being used as a last
resort in such circumstances. Making a morally defensible case for pre-
vention is thus much harder than making one for pre-emption in the
traditional sense of the word.®

At the same time it is not impossible. Two cases involving Iraq make
the point: the Israeli attack on Osirak, and the American invasion of
2003. Israel was able to make a plausible case that the Iraqi nuclear pro-
gramme constituted a serious threat to its national security since Iraq
had stated publicly that it was directed against the “Zionist enemy”.*
Israel’s case was bolstered by the fact that Iran also perceived the Iraqi
programme as a threat and had made an unsuccessful attempt to
destroy it. The Israeli attack was timed to destroy the reactor before it
came operational in order to minimise the risk of collateral damage, it
was limited in scope and duration, it focused exclusively on destroying
the reactor and it achieved complete operational success with a mini-
mum loss of life.

The attack was condemned by a united UN Security Council as a
violation of international law, but there was no mention of punishment
in the resolution, and no state apart from the United States, which

delayed the delivery of four F-16s, took any practical steps to punish
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Israel for the attack. After the Gulf War and the discovery of the Iraqi
military nuclear programme by UN weapons inspectors, there was
widespread recognition that the attack had been justified, and the US
Secretary of Defense, Dick Cheney, publicly thanked Israel for having
prevented Iraq from having nuclear weapons at the time of the Gulf
War.”” While it is debatable whether the Israeli attack had this effect, it
is indisputable that Israel was relatively successful in legitimising a uni-
lateral preventive attack against a threat that was regarded as real but
not imminent.

From a strategic perspective, the important thing for the preventer
is to avoid other states taking steps to punish it, and in this sense Israel
was remarkably successful. This success is somewhat surprising
because the attack failed to meet the requirement of multilateralism
that is generally seen as crucial in legitimising the use of force beyond
self-defence, which is not authorised by the Security Council.*® This
suggests that the perceived seriousness of the threat, the scale of the
operation, its low costs in terms of collateral damage and casualties and
its successful outcome may be more important.

A comparison of the Osirak attack with the 2003 Iraq War supports
this conclusion. On the face of it, in some respects the US had a better
case than Israel. The threat posed by the Iraqi regime was generally not
perceived as lower when the war broke out: Iraq was generally assumed
to have a biological and chemical weapons capability, as well as the
intention to acquire a nuclear capability; a united Security Council had
determined that Iraqi non-compliance with UN resolutions constitut-
ed a threat to international peace and security; unlike Israel, the US
involved the UN Security Council; and the attack was more multilater-
al, as the US was supported by a number of allies.

What makes the attack different is its scale, the failure of the coali-
tion to win the peace following its swift defeat of the Iraqi military, the
subsequent disclosure that the intelligence on the Iraqi WMD pro-
grammes was wrong, and the widespread concern that the US might
impose regime change on other states as well. This led several states to
impose costs on the US by denying it legitimacy and practical support,
and Iran and Syria have reportedly been supporting the insurgency
against the US-led coalition in an attempt to deter the United States
from attacking them next.* These costs have been compounded by the

failure of the coalition to establish basic security in all of Iraq or pre-



vent the outbreak of the insurgency. More than anything else, the Iraqi
case underlines the importance of bringing military operations to a
quick and successful conclusion. Had the coalition been equally suc-
cessful with respect to winning the peace as it was with respect to
defeating the Iraqi military, the operation would probably have been

viewed as more legitimate by the international community.

5.2. Preventive use of force against WMD terrorists
Preventive military action against terrorist WMD facilities has so far
not been taken very often, in fact only twice: in 1998, when the US used
cruise missiles to destroy a factory suspected of producing chemical
weapons for Al Qaida in Sudan; and in the Afghanistan war, which
served the same purpose by destroying Al Qaida’s limited WMD facili-
ties there.”

The prevention calculus looks very different in relation to terrorists
compared to states. The problem of obtaining reliable intelligence is
greater. Terrorist WMD facilities are likely to be smaller, more primitive
and hence harder to locate. In addition, terrorists may also speed up the
acquisition process by buying or stealing WMD from state sources,
leaving less time for detection and preventive action. This creates an
incentive to capture or kill operatives belonging to apocalyptic terrorist
organisations when the opportunity arises. The American counter-ter-
rorism campaign targeting Al Qaida and affiliated groups has done pre-
cisely that. The US military has been involved in a continuous cam-
paign against Al Qaida in Afghanistan since the invasion in 2001, pro-
vided military support for governments fighting Al Qaida and affiliat-
ed groups on their own territory and killed six Al Qaida operatives with
a Predator drone armed with Hellfire missiles in Yemen in November
2002, while an armed US team captured an Al Qaida operative in
Mogadishu and took him out of Somalia for questioning in March
2003.”" The latter two operations were the result of a policy which tasks
US agents and Special Forces to track, capture or kill Al Qaida opera-
tives in countries with which the US is not openly at war, and a new mil-
itary base in Djibouti has been set up to facilitate such operations
throughout the Horn of Africa.”

Limited military action of this nature, targeting Al Qaida operatives
and their supporters in weak and failing states that are incapable of pre-

venting terrorists from operating or hiding on their soil, is far easier to
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legitimise than preventive action against states. It can be justified as
self-defence or as pre-emption in the classic sense, i.e. as the use of force
to prevent an imminent attack, because the threat of new Al Qaida
attacks causing mass casualties is ever present. After September 11th
many states tolerate and even support such action, even though its
legality is questionable if it takes place without the consent of the local
government. There is an emerging consensus that it may be legitimate
to take military action against terrorists in states that are either unwill-
ing or unable to meet their legal obligations under UN Resolution 1373
to prevent terrorists from using their territory as launching pads for
attacks on other countries. These requirements also enhance the likeli-
hood that governments will allow other states to carry out limited mil-
itary operations against terrorists on their territory. The Hellfire attack
on Al Qaida operatives in Yemen is a case in point, as it was carried out
with the consent of the Yemenite government.

Limited military action against terrorists is thus a far more attractive
option than taking preventive action against states. It is more likely to
succeed and there is no need to worry about escalation, since the terror-
ists are already trying to inflict the maximum damage. The risk of casu-
alties and collateral damage is limited since the operations will typically
be small in scale, and the political costs are likely to be low since many
states, including all the great powers, consider such action legitimate,
provided that the laws of war are respected. Failure to comply with these
laws is likely to trigger criticism, however. This was the case with the
Hellfire attack in Yemen, which was perceived by its critics, both within
and outside the United States, as a summary execution.” It is the intelli-
gence requirement that constitutes the principal obstacle to the use of
limited force against terrorists, and the difficulty of obtaining such

intelligence is likely to limit the scope for such action significantly.

6. The future of prevention

The future does not look particularly bright for preventive military
action against “rogue” states and terrorists with WMD. Preventive
action of this sort against states is unlikely to be regarded as an attrac-
tive option very often since it is a high-risk, high-cost undertaking with
limited scope for operational success. Preventive wars involving regime

change are difficult to legitimise and entail high costs, suggesting that



this option will continue to be used in exceptional cases only. Limited
attacks are more likely, as American and Israeli threats of preventive
strikes against the Iranian nuclear programme illustrate.” The United
States is less constrained than was the case during the Cold War, when
such action could always escalate into military confrontation with the
Soviet Union, and the unparalleled superiority of US airpower
enhances the likelihood of American air strikes against “hostile” WMD
facilities, as the retaliatory capacity of the “rogue” states is relatively
limited. North Korea stands out as the exception to the rule in this
regard. That said, the practical and political difficulties associated with
such attacks must still be expected to have a deterrent impact on deci-
sion-makers contemplating such action.

The Osirak attack complicated the task of conducting successful
limited attacks. It taught not only Iraq but all states determined to
acquire WMD of the need to conceal, disperse and build redundancies
into their WMD programmes to make them less vulnerable to limited
attacks and sabotage. Iraq succeeded remarkably well in doing this, as
the poor results obtained in the attacks conducted by the United States
in the first Gulf War demonstrate. Successful North Korean conceal-
ment and dispersal of its nuclear programme helped to deter the
Clinton administration from launching a preventive attack in 1994,
and there is a general consensus that Iran has made its nuclear pro-
gramme difficult to destroy from the air.”

Further complicating the use of prevention against states is the risk
that such action may induce other states to follow suit and make the
preventive use of force more frequent. In light of the difficulties and
risks identified in the course of this analysis, this risk should not be
overstated. States, as we have seen, generally think twice before launch-
ing preventive attacks against other states, and the 2003 Iraq War has
probably reinforced this reluctance. The US and Israel remain the only
two states to have declared an official policy permitting unilateral, mil-
itary prevention against states with WMD.” Australia, France and
Japan have only expressed support for the pre-emptive use of force
against imminent attacks, i.e. anticipatory self-defence or traditional
pre-emption, which is generally seen as far more legitimate.” They do
not subscribe to the new interpretation of pre-emption in the NSS.
Russia moved closer to the NSS position after the Beslan massacre in

September 2004, when it declared its willingness to conduct preventive
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strikes against terrorist bases in neighbouring countries, but this shift in
policy did not extend to states as well.” There is, in short, nothing to sug-
gest that preventive military action against states will become any more
frequent in the foreseeable future than it has been in the past. It seems
most likely to remain an option reserved for exceptional circumstances.
The same cannot be said for the use of preventive military action
against terrorists. Intelligence permitting, this option will probably be
used more often to kill and capture terrorist operatives hiding in, or
conducting attacks from, weak states that are unable to control their
own territory. This option is low-cost and low-risk compared to major
military operations, and limited preventive military actions against Al
Qaida in weak states have generally been met with acceptance, if not
outright support, from the international community. In many cases
such operations can be expected to take place with the consent of the
local government, as was the case with the Predator attack in Yemen. In
cases where consent has not been granted, limited operations are still
likely to be seen as legitimate, since states have a Chapter VII obligation
to prevent terrorists from using their soil as launching pads for terror-

ist attacks on other states.

7. Conclusion: positive implications for
international law and stability

Unilateral preventive use of force against WMD states rarely succeeds.
Obtaining the intelligence required for operational success has been a
problem in most cases, limited military attacks have a poor track record
as they rarely significantly delay or stop WMD programmes, and the
consequences in the form of escalation and international isolation may
be costly. Still, the Israeli attack on Osirak is proof that the interna-
tional reaction may be limited to verbal condemnation, provided that
hostile intent can be demonstrated, the attack is limited in time and
scale, it achieves operational success and the loss of life is reduced to a
minimum. Regime change is likely to be more effective with respect to
terminating WMD programmes than limited attacks, but it is a high-
risk, high-cost operation that is very difficult to legitimise in peacetime.

The fact that unilateral military prevention against states looks so
unattractive from a strategic perspective eases the political-legal dilem-

ma that unauthorised military prevention poses to international law,



peace and stability. It gives all states a strong interest in bolstering
efforts to prevent the spread of WMD by peaceful means; it means that
deterrence is likely to be regarded as a viable alternative in more cases
than the NSS seems to imply; and the implication is that unilateral pre-
vention against states is likely to be employed in exceptional circum-
stances only.

Although preventive military action is likely to be taken more fre-
quently against terrorists, this does not appear to pose major problems
for international law or international peace and stability. All the major
powers, the EU and the UN Secretary General’s High-level Panel share
the American view that military action may be required to counter the
new threat emanating from apocalyptic terrorist groups with global
reach seeking to acquire WMD. Most attacks on terrorists can be legit-
imised as self-defence or pre-emption, both of which may be legal under
current international law, as the next chapter will show. The use of force
against terrorists will generally be small in scale and of limited dura-
tion, and take place in weak states that are unable and/or unwilling to
prevent terrorists from operating on their soil. They are consequently
unlikely to have major destabilising consequences for international
peace and security.

The risk of unilateral and unauthorised prevention is, in short, not
likely to become as threatening to international law and international

stability as many have feared.
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Chapter 3
Use of Force in Self-Defence

Under international law, only the right of self-defence provides a legal
basis for states acting individually or collectively to use force against
another state without prior authorisation from the Security Council.
Consequently, self-defence is the natural starting point in assessing the
options available to states confronted with military threats, including
threats from international terrorism and the proliferation of WMD.
The scope of the right of self-defence also defines the basis on which
states assembled in the Security Council or the General Assembly
should react to unauthorised use of force, whether to condemn it as an
unlawful act of aggression or condone it as a lawful exercise of the right
of self-defence.

The right of states to use force in self-defence has long been recog-
nised in state practice and is also affirmed as an “inherent right” in
Article 51 of the UN Charter. Today, self-defence provides one of only
two exceptions to the general prohibition on the use of force embodied
in Article 2(4) of the UN Charter, the other exception being the use of
force authorised by the Security Council (see Chapter 1).

The exact scope of the right of self-defence remains controversial,
although the concept of self-defence does have a generally accepted core
as well as some outer limits. States and scholars disagree, with powerful
states generally inclined towards a broader scope for self-defence than
weaker states, and many American scholars, joined by some British
ones, have traditionally been in favour of a broader definition of self-
defence than other scholars.

This controversy can partly be explained by the fact that the law on
self-defence may evolve through the practice of UN organs and states in
meeting new challenges to national and international security. On
most contentious issues, controversy seems to concern not so much

whether specific actions involving the use of force may be politically



justifiable, but whether such actions and the international reaction to
them have expanded the right of self-defence by way of customary inter-
national law.

This chapter is structured as follows. First, the legal basis and gen-
eral content of the right of self-defence is set out (Section 1). Second,
the conditions of self-defence that are of special relevance to the pres-
ent report are discussed in more detail: the character and object of the
threat (Section 2), its source (Section 3) and its actuality (Section 4).
Third, the conclusion assesses the adequacy and limits of the current
right of self-defence as a framework for confronting new threats to
international peace and security emanating from international terror-

ism and the proliferation of WMD (Section S).

|. The right of self-defence:
its legal basis and general content

[.1. Self-defence in customary international law
prior to 1945

Until the twentieth century, war was not generally prohibited as a
means of international politics. However, there was a compulsion
among states and writers to justify any use of force against another
state on moral and political grounds. In the seventeenth and eigh-
teenth centuries, the classical writers in international law, relying on
natural law philosophy, considered the right of self-defence to be a
natural right of self-preservation and self-protection, inherent in state
sovereignty. It was described as the right to protect the lives and prop-
erty of the state and its subjects against actual or imminent injury
inflicted by another state in violation of its legal or moral obligations.
The right of self-defence was but one element in defining the causes of
“just war”. Other forms of forcible self-help were also considered justi-
fied, such as the use of force to secure redress or enforcement of rights
or to inflict punishment against a state violating its legal or moral
obligations.”

In state practice, the Caroline Case has come to be regarded as the
classic expression of the doctrine of self-defence, and indeed the very
source of self-defence as a legal doctrine.'” The issues involved in this
old case have many parallels in current international debates. It con-

cerned an incident in 1837 in which British forces entered US territory
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and destroyed the American steamboat Caroline, which was being used
to transport supplies by American armed bands assisting in the

Canadian rebellion against the British Crown.""

The Caroline Incident

The Canadian rebellion of 1837 against the British Crown
aroused active support among American citizens along the
Canadian border. The US Government took steps to prevent
American partisans from taking part in the Canadian rebellion,
but was unable to do so. Urged on by refugee Canadian insur-
gents, American citizens in Buffalo, armed and equipped for bat-
tle, volunteered by the hundreds to assist the Canadian rebel-
lion. This armed band invaded Navy Island, an island in British
possession situated in the Niagara River between the American
and Canadian mainland, and subsequently used the island as a
base for military operations against the Canadian shore and
British boats. The American rebels were constantly reinforced
with men and military equipment supplied from the American
shore. The American steamboat Caroline played a crucial role in
this supply. The British forces in Canada considered that the
destruction of the Caroline would both prevent further rein-
forcements and supplies from reaching the rebels on Navy Island
and deprive the rebels of their means of access to the Canadian
mainland. Consequently, on the night of 29 December 1837, a
British expedition boarded the Caroline, docked at Fort
Schlosser, and, after forcing the crew to escape, set her on fire
and sent her adrift down the Niagara River. Two American citi-

zens were killed by British forces in the incident.

What made the Caroline a historic case was the diplomatic notes subse-
quently exchanged between the US and British authorities. The US
Secretary of State, Daniel Webster, in a famous letter, called upon the

British Government to show a:

necessity of self-defence, instant, overwhelming, leaving no choice of means and

no moment for deliberation.... [and also] that the local authorities of Canada,



even supposing the necessity of the moment authorized them to enter the territo-
ries of The United States at all, did nothing unreasonable or excessive; since the
act, justified by the necessity of self-defence, must be limited by that necessity, and
kept clearly within it."

Lord Ashburton, in his reply, proposed to justify the Caroline incident
in accordance with the criteria formulated by Webster, adding regret
that the action taken had necessitated a violation of American territory
and an apology that such regret had not been expressed earlier.'”
Webster accepted the apology'* and there the case ended.

When in the early twentieth century initiatives were taken to limit
the right to resort to war, self-defence was not an issue. Neither the
Covenant of the League of Nations of 1919, limiting the right to resort
to war, nor the Pact of Paris of 1928 (the Kellogg-Briand Pact), renounc-
ing war as an instrument of national policy, even mention the right of
self-defence. However, this was only because the right of states to
defend themselves against attack was universally recognised as a natu-
ral right, inherent in state sovereignty.'”

The Nuremberg Military Tribunal, in its judgment of 1946 on war
crimes committed by members of the German Nazi regime during the
Second World War, confirmed not only the customary right of self-
defence, but also the Caroline formula as reflective of its content.'*

In conclusion, it is beyond contention that a right of self-defence
had been firmly established in customary international law prior to
1945, and most agree that this right was defined and limited in accor-
dance with the principles defined in the Caroline Case.'” The controver-
sial issue is the impact of the UN Charter on this customary right of

self-defence.

1.2. Article 51 of the UN Charter

A major achievement of the UN Charter was the general prohibition on
the use of force between states in Article 2(4). During the preparations
of the UN Charter, some took the view that the Security Council should
have exclusive competence to use force against a state, and that conse-
quently, Security Council enforcement action should be the only excep-
tion to the prohibition on the use of force. However, since the Security
Council might not always be able to act, most states considered it nec-

essary to preserve the right of self-defence." So Article 51 was inserted.
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Apart from self-defence, the UN Charter abolished any right of forcible
self-help arguably recognised under customary international law prior
to 1945."”

Obviously, this makes crucial the scope of the right of self-defence.
Article 51 provides that:

Nothing in the present Charter shall impair the inherent right of individual or col-
lective self-defence if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of
this right of self-defence shall be immediately reported to the Security Council and
shall not in any way affect the authority and responsibility of the Security Council
under the present Charter to take at any time such action as it deems necessary in

order to maintain or restore international peace and security.

A primary purpose of Article 51 was to recognise explicitly a right of
collective self-defence and to make self-defence subject to the primary
competence of the Security Council.

The right of self-defence includes individual as well as collective
self-defence (Article 51). Individual self-defence may be conducted by a
state that is a victim of an armed attack. Collective self-defence may be
conducted by other states on behalf of the victim state, provided that
the latter has declared itself to be the victim of an attack and, in the

absence of a prior agreement,"’

has specifically requested the assis-
tance of those states."

The right of self-defence is temporary, existing only “until the
Security Council has taken the measures necessary to maintain inter-
national peace and security” (Article 51). In principle, it is for the
Security Council to decide whether the measures it has taken have the
consequence of terminating the right of self-defence. In the absence of
such a decision, the victim state may initially rely on its own assess-
ment.'” Furthermore, any exercise of the right of self-defence “shall be
immediately reported to the Security Council” (Article 51). While a
failure to report to the Security Council does not exclude the lawfulness
of action taken in self-defence, it does create a certain presumption
against the state subsequently relying on the right of self-defence as a

justification for military action.'”

As regards the basic conditions of self-defence, it is controversial



whether Article 51 simply confirmed customary law prior to 1945
allowing self-defence against an imminent attack, or intended to limit
the right of self-defence to situations where an armed attack has already
occurred. This issue of anticipatory self-defence is dealt with below
(Section 4.2).

In any case, it is clear that Article 51 has not altogether superseded
customary international law on self-defence as it existed prior to 1945,
if only because Article 51 does not regulate all aspects of the right of
self-defence, including the requirements of necessity and proportional-
ity.“4
Action in self-defence must not exceed what is necessary and pro-
portionate to respond to the attack.'” These requirements are hugely
important in state practice, since most cases turn on their observance
or non-observance. At the same time, however, their exact content is
subject to debate. According to the Caroline formula, action taken in
self-defence must involve “nothing unreasonable or excessive; since the
act, justified by the necessity of self-defence, must be limited by that
necessity, and kept clearly within it”."® The International Court of
Justice has described the requirements as follows: “self-defence would
warrant only measures which are proportional to the armed attack and
necessary to respond to it”."”

In any event, the right of self-defence, like any use of force, is subject
to the rules of international humanitarian law applicable in armed con-
flict, including those governing the means of weaponry and methods of
warfare (“the Hague Rules”) and those governing the protection of vic-
tims of armed conflict (“the Geneva Rules”)."™

In conclusion, although controversy exists as to whether Article 51
was intended to limit the right of self-defence to cases where an armed
attack has already occurred, it is settled yhat the pre-Charter customary
principles on self-defence continued to apply after 1945 to the extent
that they are compatible with Article 51 of the UN Charter.

[.3. The relevance of state practice after 1945

Whatever may be the better view in the controversy over the interpreta-
tion of Article 51, this provision is itself an expression of state practice
reflecting the state of the law in 1945. The law on self-defence, like
international law in general, is not necessarily static. Subsequent state

practice may expand the right of self-defence beyond the scope of
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Article 51, provided that state practice invoking a broader concept of
self-defence has been supported by a vast majority of states as a legal
right. Sources of state practice on the right of self-defence include
notably: International declarations on the use of force, cases where
states have used force while invoking the right of self-defence, and the
international reaction to such claims. In other words, even a narrow
interpretation of Article 51 allowing a right of self-defence in the case
of an actual armed attack only would not preclude that, today, the right
of self-defence might include, for example, the use of force against
imminent attacks, or even the use of force against the threat of possible
future attacks, if such a right had been recognised in state practice as an

expression of customary international law on self-defence.

2. Character and object of the threat:
armed attack against a state

An “armed attack” is what triggers the right of self-defence (Article
51)."” Article 51 does not define an “armed attack”, nor does a univer-
sal definition exist, although the core of the concept is not disputed.
The attack must be directed against a state.

The right of self-defence concerns only international armed attacks.
Acts of violence and terrorism conducted within the territory of a state
without external support and the response of the authorities to such
acts does not fall under this meaning of self-defence.

An “armed attack” within the meaning of Article 51 does not
include lawful resort to force, i.e. either in self-defence against an armed
attack (there is no right of self-defence against self-defence), or in accor-

dance with a prior authorisation from the Security Council.

2.1. “Armed attack”: a qualified use of armed force

An armed attack signifies a qualified form of the use of force. As stated
by the International Court of Justice, it is “necessary to distinguish the
most grave forms of the use of force [constituting an armed attack]
from other less grave forms”.””” Whether specific military action is suf-
ficiently grave to amount to an armed attack depends on its “scale and
effects”.”** According to the Court, this would normally exclude “a mere
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frontier incident”;"”* presumably, however, that depends on the scale of

the frontier incident."” Furthermore, a series of minor incidents might



arguably cumulate to constitute an armed attack.” On the contrary,
the Court does not exclude that “the mining of a single military vessel
might be sufficient to bring into play the “inherent” right of self-
defence”.”” The term “armed attack” implies, at a minimum, resulting
human casualties and/or serious destruction of property.'*

There is thus no symmetry between Article 2(4) and Article 51.%
Whereas Article 2(4) prohibits any threat or use of force between states,
Article 51 confers on a victim state a right of self-defence only if the use
of force amounts to an “armed attack”. Nevertheless the 1970

Declaration on Friendly Relations,"®

which elaborates on the prohibition
on the use of force, may provide some guidelines as to the kind of
action which may, given a sufficient scale or with sufficiently grave
effects, constitute an armed attack.

As it denotes a qualified form of the use of force, an “armed attack”
is more similar to the concept of an “act of aggression”, only for it to be
an armed attack, the aggression must be armed.” Consequently, the
1974 Definition of Aggression' has proved a source of inspiration in
defining what constitutes an “armed attack”. It contains in Article 3 a
non-exhaustive list of acts of aggression, including notably: invasion;
attack; bombardment; blockade of the ports or coasts of another state;
an attack on the land, sea or air forces of another state; allowing anoth-
er state to use territory placed at its disposal for acts of aggression; and
the sending of armed bands, groups, irregulars or mercenaries to carry
out acts of armed force against another state of such gravity as to
amount to an act of aggression. Article 2 even states that any first use
of force in contravention of the UN Charter should be considered prima
facie evidence of an act of aggression. However, all the examples just
mentioned are subject to the general condition that (the Security
Council may decide that) an act of aggression has not been committed
if “the acts concerned or their consequences are not of sufficient gravi-
ty” (Articles 2 and 3).

2.2. Against a state: state territory, armed forces

or nationals and assets abroad
Although Article 51 does not define what should be the object of an
armed attack, self-defence undoubtedly involves armed attack against a
state.

The right of self-defence undoubtedly applies to armed attacks
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directed against state territory or the armed forces of a state (cf. the
1974 Definition of Aggression).

One controversial issue is whether self-defence may also be invoked
to protect nationals and property abroad from an armed attack or to
rescue nationals abroad from imminent danger. This is particularly rel-
evant to acts of international terrorism, which have most often been
aimed at nationals or assets abroad rather than at the territory of the
state being targeted. A right to use force to protect nationals abroad
had become recognised in state practice prior to 1945."" After 1945, sev-
eral states, including the USA, UK, France, Belgium and Israel, have
continued to invoke such a right as a matter of self-defence.

First, this right has been relied on to justify the forcible rescue of
nationals imperilled in failed states (e.g. Belgium in the Congo, 1960;
the USA in the Dominican Republic, 1965) or taken hostage by terror-
ists (e.g. Israel in Uganda, 1976; the USA in Iran, 1980) in situations
where the state responsible was unwilling or unable to protect them. In
such cases, the necessity of rescue is evident. Provided the operation is
strictly limited to rescuing the state’s own nationals, it is therefore
regarded by many as a lawful exercise of the right of self-defence; if not
formally legal, most states have at least refrained from condemning
such limited actions.

Second, the right has been relied on to justify a forcible response
to armed attacks against nationals or assets abroad for the purpose of
deterring/preventing further such attacks, whether in case of a state
attack (e.g. the USA against Iran, 1987-88) or a terrorist attack, direct-
ing the response against the terrorists as well as the state allegedly
harbouring them (e.g. the USA against Libya, 1986; the USA against
Iraq, 1993; the USA against Afghanistan and Sudan, 1998). Such
forcible responses have provoked controversy due to the delicate issue
of distinguishing lawful self-defence from unlawful reprisals (see
Section 4.2).

The International Court of Justice in the Tehran Hostages Case
referred to the taking of hostages on the US Embassy in Tehran as an
“armed attack”.”* In the Oil Platforms Case concerning attacks on a US
warship and a US tanker in the Persian Gulf allegedly conducted by
Iran, the Court seems implicitly to recognise that, in principle, an
armed attack against a merchant ship may in itself trigger the right of

self-defence.'®



The Security Council in 1992, in condemning the terrorist act of
1988 at Lockerbie, which destroyed a civilian aircraft, and the conspir-
acy of Libya, while not explicitly referring to self-defence, affirmed “the
right of all States, in accordance with the Charter of the United Nations
and relevant principles of international law, to protect their nationals
from acts of international terrorism that constitute threats to interna-
tional peace and security”.”*

In conclusion, the right of self-defence applies not only in the case
of an armed attack against a state’s territory or armed forces, but pre-
sumably also in the case of armed attacks on its nationals and assets
abroad. In any event, necessary and proportional action to protect
nationals and assets abroad is likely to be considered justified by most

states.'*

3. Source of the threat:
attack by or from a state

Responding to attacks by regular state forces is at the core of the right
of self-defence. A controversial issue, and crucial in the context of inter-
national terrorism, is the extent to which the right of self-defence also

extends to attacks conducted by non-state actors.

3.1. Direct state attack:
a state attack with regular armed forces

The traditional armed attack involves the use of a state’s regular armed
forces against another state, whether in the form of an invasion and
subsequent occupation or annexation, bombardment or other substan-
tial use of force against its territory, a blockade of its ports and coasts,
or an attack on its land, sea or air forces. The Iraqi invasion of Kuwait
in 1990 is an example of such a classic armed attack in the form of an

invasion.

3.2. Indirect state attack:

a state supporting attacks by non-state actors
Although direct armed attacks with regular forces still occur, indirect
forms of state attack have become more common, bringing into focus
the question of the level of state involvement required to make the

attack imputable to the state.
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Infiltration of armed bands, irregulars etc.
State infiltration of irregulars etc. into the territory of another state was
a common phenomenon during the Cold War, and continues to be
used today in many parts of the world.

The 1974 Definition of Aggression recognises that military action car-
ried out by irregulars etc. on the territory of another state may amount
to aggression on the part of the state who sent them. Article 3(g)

includes under the definition of aggression:

The sending by or on bebalf of a State of armed bands, groups, irregulars or mer-
cenaries, which carry out acts of armed force against another State of such gravi-

ty as to amount to [an act of aggression ], or its substantial involvement therein.

The International Court of Justice in the Nicaragua Case, recognising
the 1974 Definition of Aggression as reflecting customary international
law, made the natural inference from its Article 3(g) that an armed
attack conducted by irregulars etc. triggers the right of self-defence of
the victim state, if “substantial involvement” by another state can be
shown.”® In the Court’s view, this formula did not include in the con-
cept of an armed attack the mere assistance to rebels in the form of pro-
vision of weapons, logistical or other support.”’

The Court’s definition of armed attack in the form of infiltration"*
has been criticised by some as being too narrow, including Judge
Jennings dissenting in the Nicaragua Case, questioning whether, by
applying the Court’s standard, any state involvement short of direct

attack by regular forces may trigger the right of self-defence.”

Support of or acquiescence in territory being used as a base
for attacks by non-state actors
As regards self-defence against international terrorism, a crucial issue
involves states sponsoring or tolerating international terrorist organi-
sations operating from their territory.

The 1974 Definition of Aggression recognises that a state allowing its
territory to be used by another state to carry out acts of aggression
against a third state will be complicit in that act of aggression. Article

3(f) includes under the definition of aggression:

The action of a State in allowing its territory, which it has placed at the disposal of



another State, to be used by that other State for perpetrating an act of aggression
against a third State.

As regards the harbouring of non-state actors, including terrorist
organisations, whereas the 1974 Definition of Aggression is silent, the 1970
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Declaration on Friendly Relations** on the prohibition on the use of force

states that:

Every State has the duty to refrain from organizing, instigating, assisting or par-
ticipating in acts of civil strife or terrorist acts in another State or acquiescing in
organized activities within its territory directed towards the commission of such
acts, when the acts referred to in the present paragraph involve a threat or use of

force.

Here states have a duty to protect other states from acts of terrorism
emanating from its territory. Furthermore, the natural inference of this
statement is that the right of self-defence applies against the acquiesc-
ing state, provided that the terrorist acts resulting from the activities it
is harbouring amount to an armed attack on another state. This, how-
ever, would lower the threshold of the acquiescing state’s complicity as
defined by the 1974 Definition of Aggression and the International Court
of Justice, since, clearly, a state’s harbouring of or acquiescence in ter-

rorist activities does not equal “substantial involvement”.

State practice prior to | | September 2001

In state practice, the right of self-defence has been invoked in numer-
ous cases in the fight against international terrorism. No one has done
this as consistently as Israel in its fight against Palestinian terrorism
allegedly sponsored by its Arab neighbours, though on many occasions
Israel’s conduct has been condemned in the Security Council. However,
the political context of Israel’s actions is quite unique, and in many
cases the lawfulness of Israel’s response could be questioned because
many of these terrorist acts originated in territory occupied by Israel."
Furthermore, it has often been unclear whether Israel was condemned
because of insufficient evidence of state involvement or because the
counter-force used was considered an unlawful reprisal (see also
Section 4.1.2) or simply disproportionate in scale.'”

The USA has invoked a right of self-defence against state-sponsored
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terrorism prior to 11 September 2001, in circumstances warranting

closer attention:

USA - Libya 1986. On 5 April 1986 a bomb exploded in a discotheque in
Berlin, killing one US soldier and wounding many others. This terror-
ist act was believed to be part of a campaign of Libyan state-sponsored
terrorism headed by the Libyan leader Colonel Gadhafi. As a response,
on 14 April 1986 the US launched air strikes against several targets in
Libya, including Tripoli, killing 37 people, mostly civilians. In a letter to
the Security Council, the US invoked the right of self-defence by refer-
ring to “an ongoing pattern of attacks by the Government of Libya” and
the need to deter future terrorist attacks." In the Security Council,
most states rejected the US response as disproportionate, but the US,
UK and France joined to veto a motion of condemnation.'* The US
action was condemned in the General Assembly by 79 votes to 28, with

51 abstaining.'*

USA — Iraq 1993. The Iraqi leadership had allegedly given orders to the
Iraqi intelligence service for the assassination of US President Bush
Senior by way of a terrorist act to take place on 14 April 1993, an
attempt which, however, failed. As a response, on 26 June 1993 the US
carried out a missile attack against the headquarters of the Iraqi intel-
ligence service in Baghdad. In a letter to the Security Council, the US
invoked Article 51 in stating among others that: “as a last resort, the
United States has decided that it is necessary to respond to the attempt-
ed attack and the threat of further attacks by striking at an Iraqi mili-
tary and intelligence target that is involved in such attacks”."* In the
Security Council, the US action met with widespread support and
understanding; the UK and Russia explicitly supported the legality of

the action, and only China explicitly condemned it.""”

USA — Afghanistan and Sudan 1998. On 7 August 1998 the US embassies
in Nairobi, Kenya, and Dar es Salaam, Tanzania, were the targets of ter-
rorist attacks, killing almost 300 people, including 12 US citizens, and
injuring thousands. The terrorist attacks were strongly condemned by
the Security Council, which called for the perpetrators to be brought
swiftly to justice.” In response, on 20 August 1998 the US fired cruise

missiles against “terror facilities” believed to be connected with the



attacks, namely a paramilitary training camp in Afghanistan belonging
to the terrorist organisation Al Qaeda, which was allegedly responsible
for the attacks, and a chemical plant in Sudan, which was allegedly
being used to produce chemical weapons to be used in terrorist
attacks."” The US invoked Article 51, referring to the need to prevent
and deter further attacks: “These attacks were carried out only after
repeated efforts to convince the Government of Sudan and the Taliban
regime in Afghanistan to shut these terrorist activities down and to
cease their cooperation with the Bin Laden organisation. That organi-
sation has issued a series of blatant warnings that “strikes will contin-
ue everywhere” against American targets, and we have convincing evi-
dence that further such attacks were in preparation from these same
terrorist facilities. The United States, therefore, had no choice but to
use armed force to prevent these attacks from continuing”."*® The US
action was condemned by the Non-Aligned Movement, some Arab
states and Russia. The UK and France recognised the right of self-
defence, whereas others who expressed support of the US did not
explicitly adopt the US justification of self-defence.'”

USA and Others in Afghanistan 2001

On 11 September 2001 an unprecedented terrorist attack was directed
against the USA. Foreign terrorists hi-jacked civilian aircraft and used
them as fuelled bombs against the World Trade Center in New York
City, and the Pentagon in Washington D.C,, killing more than 3,000
people, mostly civilians, including the nationals of 81 countries, and
destroying property worth billons of dollars. The world was shocked
and appalled by the tragedy.

Evidence pointed in the direction of Al Qaeda as being responsible
for the attacks, a terrorist organisation headed by Usama Bin Laden
and operating from Afghanistan with the agreement and support of
the Taliban regime (the de facto government of Afghanistan). President
Bush vowed to attack Afghanistan if its authorities failed to close down
Al Qaeda’s terrorist camps and extradite its leaders. These US demands
were rejected by the Taliban.

The US Congress, referring to the right of self-defence, authorised
President Bush to use all necessary force against the perpetrators of the
attacks and those who harboured them in order to prevent any further

acts of international terrorism against the United States.'”
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The Security Council, in Resolution 1368 of 12 September 2001,
unanimously and for the first time recognised the right of self-defence
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in response to terrorist attacks,”* while also indicating that state com-

plicity in the form of support and harbouring was involved:

The Security Council,

Reaffirming the principles and purposes of the Charter of the United Nations,
Determined to combat by all means threats to international peace and security
caused by terrorist acts,

Recognizing the inberent right of individual or collective self-defence in accor-
dance with the Charter,

1. Unequivocally condemns in the strongest terms the horrifying terrovist attacks
on 11 September 2001 in New York, Washington D.C. and Pennsylvania and
regards such acts, like any act of international terrorism, as a threat to interna-
tional peace and security

3. Calls on all States to work together urgently to bring to justice the perpetra-
tors, organizers and sponsors of these terrorist attacks and stresses that those
responsible for aiding, supporting or harbouring the perpetrators, organizers and

sponsors of these acts will be held accountable.

NATO, on 12 September 2001, for the first time in its existence,
invoked Article 5 of the Washington Treaty, the “Musketeer Oath” of
collective self-defence, on one condition only: that it be determined
that the 11 September terrorist attack against the USA had been direct-

ed from abroad:

The Council agreed that if it is determined that this attack was directed from
abroad against the United States, it shall be regarded as an action covered by
Article 5 of the Washington Treaty, which states that an armed attack against one
or more of the Allies in Europe or North America shall be considered an attack

against them all.">*

Against this background, on 7 October 2001 the US initiated Operation
Enduring Freedom in Afghanistan, with support from the UK as well as
other NATO allies, including Denmark. On the same day, the US and
UK reported the operation to the Security Council, invoking Article 51

and stating the purpose of the operation. The US stated among others:



The attacks on 11 September 2001 and the ongoing threat to the United States
and its nationals posed by the Al-Qaeda organisation have been made possible by
the decision of the Taliban regime to allow the parts of Afghanistan that it controls
to be used by this organisation as a base of operation. Despite every effort by the
United States and the international community, the Taliban regime bas refused
to change its policy. From the territory of Afghanistan, the Al-Qaeda organisation
continues to train and support agents of terror who attack innocent people
throughout the world and target United States nationals and interests in the
United States and abroad.

In response to these attacks, and in accordance with the inberent right of indi-
vidual and collective self-defence, United States armed forces have initiated
actions designed to prevent and deter further attacks on the United States. These
actions include measures against Al-Qaeda terrorist training camps and military
installations of the Taliban regime in Afghanistan. In carrying out these actions,
the United States is committed to minimizing civilian casualties and damage to

civilian property.’>

The UK, along the same line, stated among other things that:

forces have now been employed in exercise of the inherent right of individual and
collective self-defence following the terrovist outrage of 11 September 2001, to
avert the continuing threat of attacks from the same source.... Usama Bin Laden
and his Al-Qaeda terrorist organisation have the capability to execute major ter-
rorist attacks, claimed credit for past attacks on United States targets, and have
been engaged in a concerted campaign against United States and its allies. One of
their stated aims is the murder of United States citizens and attacks on the allies
of the United States.

This military action...is divected against Usama Bin Laden’s Al-Qaeda ter-

rorist organisation and the Taliban regime that is supporting it. Targets have been
selected with extreme care to minimize the risk to civilians.*
Operation Enduring Freedom was an extensive military operation
involving months of air bombings and a massive presence of troops on
the ground. The operation led to the fall of the Taliban regime and the
installation of a new provisional government in Afghanistan.
Throughout, there has generally been broad international support for
the operation.

The fact that the Taliban regime was forcibly removed from power
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is noticeable. In previous cases, states supporting terrorism were mere-
ly deterred by force. The drastic step of violently overthrowing a govern-
ment would traditionally be regarded as exceeding proportionate self-
defence to deter a state from continuing to harbour terrorists.’” The
question is thus whether, in these particular circumstances, the right of
self-defence also extended to the forcible removal of the Taliban regime.
Security Council Resolution 1368 (2001) stressed in ambiguous terms
that “those responsible for aiding, supporting or harbouring the perpe-
trators, organisers and sponsors of these acts will be held accountable”.
However, the letters from the USA and UK to the Security Council clear-
ly indicated that the military operation would also be directed against
the Taliban regime. While not explicitly setting out the aim of forcibly
removing the Taliban from power, there is no doubt that this was an
explicit objective of the USA, whereas the UK officially recognised
regime change only as a possible and legitimate consequence of military
action."* In any event, the Taliban was overthrown as a result of the mil-
itary operation in Afghanistan, and there was (almost) no international
objection to this outcome. This would suggest that, in these particular
circumstances, the forcible removal of a foreign regime was regarded as
a necessary and proportionate measure of self-defence. There had been
close and long-standing ties between the Taliban and Al Qaeda, and the

Taliban had for years ignored international condemnation of its policy*”

and had apparently been unaffected by efforts of deterrence.'®
Furthermore, the status of the Taliban as a de facto government, not
internationally recognised as the legitimate government of Afghanistan
and isolated in the international community, might well have promoted

international acceptance of its forcible removal.

Assessment
Prior to 11 September 2001, the right of self-defence against attacks by
non-state actors, including terrorist attacks, was only clearly estab-
lished in the case of “substantial” state involvement in the attack.”
However, some saw in state practice a tendency to allow self-defence
against states that were merely harbouring or tolerating terrorist activ-
ities on their territory.'”

The question is whether events following 11 September 2001 have
lowered the threshold of self-defence against complicit states from

“substantial” state involvement to a mere requirement of “harbouring”



of or even just “acquiescence” in terrorist activities. Security Council
Resolution 1368 (2001) is subject to various interpretations in this
respect. Interpreted narrowly, the established threshold of substantial
state involvement has not been lowered, since the Taliban in fact met
this threshold.'” Interpreted more broadly, the threshold has been low-
ered to harbouring terrorist activities."”* Both the wording and back-
ground to the adoption of Resolution 1368,'* the formal US and UK
justifications of Operation Enduring Freedom in letters to the Security
Council and the broad international support for that operation suggest
the broad interpretation.

In conclusion, events after 11 September 2001 have presumably
affirmed that the right of self-defence applies against states harbouring
terrorists who are responsible for attacks against another state.
Furthermore, it can be argued that measures of self-defence in such
cases may exceptionally also include the forcible removal of the com-
plicit regime, if, as in the case of the Taliban, in the particular circum-

stances, this is the only means of preventing further terrorist attacks.

3.3. Private attack: attack by non-state actors
without state involvement

A controversial issue is whether the right of self-defence may also
extend to purely private armed attacks conducted or directed from the
territory of another state, but without any support or acquiescence
from the host state.'®

Although Article 51 does not limit the right of self-defence to armed
attacks by another state, state attack was undoubtedly what was being
considered when Article 51 was written,'” and it has also been the focus
of subsequent declarations, including the 1974 Definition of Aggression,
which only refers to various forms of direct and indirect aggression by
states. Therefore, the position that the right of self-defence also extends

to purely private armed attacks, including terrorist attacks,'® has been

and remains controversial.'®

State practice prior to || September 2001

State practice includes only a few cases where the right of self-defence
was invoked in response to armed incursion or terrorist acts emanating
from a state which did not support the activities being conducted from

its territory, but was unable to prevent the attacks:
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Caroline. The classic Caroline incident, mentioned earlier, concerned
purely private attacks. The British Government relied on a right of self-
defence to respond to cross-border attacks by private US citizens join-
ing in the armed Canadian rebellion against British rule, without the

US government being able to prevent them from doing so."”

Turkey and Iran in Iraq 1995-96. In response to continuing cross-border
attacks by Kurdish terrorist groups (the PKK) based in northern Iraq,
Turkey and Iran both conducted military operations against Kurdish
positions, Iran expressly invoking the right of self-defence. Neither
Turkey nor Iran blamed the government of Iraq, which in no way sup-
ported the Kurdish attacks, but was unable to exercise authority in the
north of the country because of the no-fly zone imposed on Iraq by the
USA and others in order to create a safe Kurdish haven from Iraqi
oppression. The Iraqi complaint of Turkish aggression was not
addressed in the United Nations. The Arab League condemned Turkey,
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whereas the USA expressed support.

USA in Afghanistan 2001

As indicated above, the terrorist attacks against the USA on 11
September 2001 was a case of armed attack supported by a state, the
Taliban regime in Afghanistan. However, it may be argued that the
international reaction to 11 September supports the view that even
purely private terrorist attacks without any state involvement may trig-
ger the right of self-defence:

Security Council Resolution 1368 (2001), in recognising the right of
self-defence in response to the terrorist attacks (preamble and para. 1),
does not make that recognition conditional on Taliban complicity,
although it subsequently indicates that this existed (para. 3). NATO’s
response subjects the invocation of collective self-defence to the condi-

tion only that the armed attack “was directed from abroad”.

Assessment

It is not clear why self-defence must be restricted to armed attacks in
which a state is involved. Thus, even in 1992, the Security Council,” in
condemning the terrorist act at Lockerbie in 1988 and the conspiracy
of Libya in that attack, although not explicitly endorsing a right of self-

defence against private terrorism, stated its deep concern with



the world-wide persistence of acts of international terrorism in all its forms,
including those in which States are directly or indirectly involved, which endanger
or take innocent lives, have a deleterious effect on international relations and
jeopardize the security of States... [and affirmed] the right of all States, in accor-
dance with the Charter of the United Nations and relevant principles of interna-
tional law, to protect their nationals from acts of international terrorism that con-

stitute threats to international peace and security.

After 11 September 2001, some still reject the notion that purely private
terrorist attacks may trigger the right of self-defence, including the
International Court of Justice, which, in its advisory opinion on the
West Bank Wall, stated that Article 51 only applies “in the case of an
armed attack by one State against another State”.'”” Others express

74 whereas others

uncertainty in the light of post-September 11 events,
find that Security Council Resolution 1368 and NATO’s response have
affirmed that the right of self-defence applies to any armed attack
against a state, including terrorist attacks, even in the absence of any
state involvement."”” It may thus be argued that the right of self-defence
also applies to purely private attacks.

However, in the absence of any state involvement, defensive use of
force by the victim state will in most cases be unnecessary, since, pre-
sumably, the state that is unwillingly hosting the terrorists responsible
for the attack will itself act promptly against them. Self-defence against
purely private attacks will only be relevant if the host state is unwilling
or unable to eliminate the threat of further attacks effectively.”
Furthermore, if the host state was not involved in the attack, the prin-
ciples of necessity and proportionality require that the defensive use of
force be directed exclusively against the terrorists responsible for the
attack, not against the state unwillingly hosting them; the host state,
for its part, must accept the limited violation of its territorial integrity

that this requires."”

4. Actuality of the threat: actual, imminent
or potential future attack!?

When an attack occurs, one important issue is whether the right of self-
defence may also apply after the attack has been completed. A further

crucial issue is whether and to what extent the right of self-defence may
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also apply even prior to the actual initiation of an attack; there may be
several stages at which the threat of a future attack appears more or less
imminent and the eventual attack more or less certain, from situations
where an attack is manifestly underway and will take place within
hours, through situations where an attack seems highly likely within
days, to situations where an attack seems probable sometime in the

future.

4.1. Ongoing or completed attack: “reactive self-defence”
The core of self-defence is the right to respond to an armed attack
which has already been launched (Article 51). However, in terms of the
need to resort to force, it makes a big difference whether the attack is

still ongoing or has already been completed.

4.1.1. Ongoing attack: obvious necessity of a forcible response
No one questions the right of a state to use force in self-defence against
an actual and ongoing armed attack against it (Article 51). This classic
right of self-defence against an ongoing attack continues to apply
where the armed attack takes the form of an invasion leading to the
occupation or annexation of another state.

In the case of an ongoing armed attack, there is normally no ques-
tion of whether the use of force is necessary to respond to it. The right
of self-defence includes the use of military force necessary and propor-
tionate to halt and repel the attack. In this case, the requirement of
necessity would seem to override the requirement of proportionality,
since, presumably, what is necessary to halt and repel the armed attack
will also be deemed proportionate. Self-defence against a massive ongo-
ing attack may thus necessitate the waging of an all-out-war, ultimate-
ly resulting in the forcible removal of the aggressive regime."”

Iraq’s invasion of Kuwait in 1990 illustrates the classic invocation of
the right of self-defence. After Iraq had successfully invaded and
annexed Kuwait, the Security Council, having already condemned the
invasion, affirmed in Resolution 661 “the inherent right of individual
or collective self-defence, in response to the armed attack by Iraq
against Kuwait, in accordance with Article 51 of the Charter”."” In early
1991 an international coalition assisted Kuwait in forcing Iraq out of

Kuwait, thus reestablishing the status quo ex ante."



4.1.2. Completed attack: punishment or necessary
prevention/deterrence?

On the one hand, it would arguably defy common sense for a state
which is the victim of (continuous) pin-prick attacks not to be allowed
to respond by military force against the aggressor to prevent further
attacks. Notably, this would often leave a state that was the victim of
terrorist attacks defenceless in terms of military force. On the other
hand, when an armed attack has been completed, the necessity of self-
defence is less obvious,”" and in any event involves different standards
than in the acute circumstances of an ongoing attack. Thus, the use of
force in response to a completed armed attack brings into focus the cru-
cial but difficult distinction between lawful self-defence and unlawful
reprisals.

Article 51 does not provide much guidance, stating only that the
right of self-defence applies “if an armed attack occurs”. Indeed, this
could be interpreted as prohibiting as well as permitting the use of
force against an armed attack which has already occurred.

The International Court of Justice seems to recognise that, in prin-
ciple, the right of self-defence may also apply after an armed attack has
occurred. In the Nicaragua Case, the Court stated that “the right of col-
lective self-defence presupposes that an armed attack has occurred”.**
In the Oil Platforms Case, the USA had destroyed Iranian oil platforms in
response to previous attacks on US ships. The Court did not reject the
US invocation of self-defence on the basis that the attacks against the
United States had already occurred. On the contrary, it stated that, “in
order to establish that it was legally justified in attacking the Iranian
platforms in exercise of the right of individual self-defence, the United
States has to show that attacks had been made upon it for which Iran
was responsible”.'*’

The crucial question is one of necessity. When there is no longer an
actual attack to repel, how can it be argued that the use of force in self-
defence is, nevertheless, necessary? Certainly, it would not suffice to
invoke the necessity of equalising the harm done to the victim state by
a proportional response against the aggressor, although such an argu-
ment involving revenge may correspond to a basic human instinct. In
the past, the use of force often took the form of reprisals in response to
a breach of international law. However, the overriding concern of the

UN Charter is to maintain peace, not to enforce justice.'™
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Consequently, current international law prohibits, without exception,
reprisals involving the use of force. This is emphatically spelled out in
the 1970 Declaration on Friendly Relations interpreting the prohibition on
the use of force: “States have a duty to refrain from reprisals involving

the use of force”." This view is supported by the International Court of
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Justice," the International Law Commission,"’ the great majority of

legal scholars,"*

and also by the practice of the Security Council
(notably, but not exclusively, relating to Israel)."”” The delicate question
is where to draw the line between self-defence and reprisals.'”

If there is to be room for the use of force in self-defence as a
response to an armed attack that has already occurred, it must be justi-
fied by the necessity of preventing or deterring likely further attacks in
the (near) future, the previous armed attack being only relevant as
(insufficient) evidence of the existence of a continuing threat of future
attacks. The crucial point to arguably distinguish lawful post-attack
self-defence from unlawful reprisals has nowhere been more aptly stat-
ed than by the British Foreign Office in a report from 1839 justifying

the already mentioned Caroline incident:

the grounds on which we consider the conduct of the British Authorities to be justified
is that it was absolutely necessary as a measure of precaution for the future and not
as a measure of retaliation for the past. What bad been done previously is only

important as affording irvesistible evidence of what would occur afterwards.”!

Thus, the minimum requirement of post-attack self-defence is that it
must be future-oriented, its necessity depending on convincing evi-

dence of a continuing threat of further attacks."”

To show urgency, the
response must come within a reasonable time after the original attack."
As regards the purpose of post-attack self-defence, there may be some
difference between responding to a state attack and to attacks by non-

state actors, including terrorist groups.

Deterrence of further state attacks

In case of a completed attack by another state, the necessity of self-
defence is clearly absent should the aggressor state excuse the attack and
offer reparation.'”* On the other hand, if evidence suggests a continuing
threat of further attacks, a necessity of self-defence arguably exists.

However, self-defence against an aggressor state actually to prevent



the threat of future attacks by eliminating its capacity to strike again
requires the use of force on a scale which would be considered by many
as disproportionate to the original attack," although arguably not to
the threat. Therefore, although actual prevention is more easily com-
patible with a necessity of self-defence than deterrence, which has the
colour of a reprisal, a limited response to deter further attacks may be
deemed an acceptable alternative.” In the case of such deterrence, pro-
portionality becomes essential. The deterrent response must be careful-
ly calibrated to be proportionate to the original attack."”

Statements by the International Court of Justice in the Nicaragua
and Oil Platforms cases seem to support the view that post-attack self-

defence in response to state attacks may in principle be lawful™*

even
for the purpose of deterring further attacks, provided that 1) the need
to use force in self-defence is based on a risk of further attacks;” 2)
options for eliminating that risk by peaceful means have been exhaust-
ed;? 3) the use of force is proportionate in scale and effects to the pre-
vious attacks;® and 4) there is a causal link between the target of self-

defence and the (risk of further) attacks.””

Prevention of further terrorist attacks

As mentioned earlier, it has been recognised that the right of self-
defence also applies to terrorist attacks, arguably even in the absence of
state involvement in them (see above Section 3.2-3.3). Terrorist attacks
most often take the form of pin-prick assaults leaving the victim state
unable to repel the actual attack. In addition, experience shows that ter-
rorists are likely to strike again. Therefore, if a terrorist attack has
already occurred, the right of self-defence to prevent likely further
attacks becomes crucial. In the case of terrorist attacks as opposed to
state attacks, the obvious purpose of post-attack self-defence is actual-
ly to prevent future attacks, rather than merely deter them, by elimi-
nating the threat through targeted action against the terrorists respon-
sible*” In case of state complicity in the terrorist attacks, a deterrent
use of force against that state may also be relevant.

In state practice, the classic Caroline incident, mentioned earlier,
concerning the use of force in response to private attacks from abroad
was justified as self-defence to prevent further attacks. Israel has consis-
tently relied on the right of self-defence to respond to terrorist attacks.

These actions have often been condemned in the Security Council, on
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occasion with explicit reference to the unlawfulness of forcible
reprisals.” As stated earlier, the political context in Israel is unique and
the legal issues complex. However, there are other cases, mentioned ear-
lier (see Section 3.2-3.3), where the right of self-defence has been
invoked to justify a post-attack military response to terrorist acts,
including the USA in Libya (1986), the USA in Iraq (1993), Turkey and
Iran in Iraq (1995-96), and the USA in Afghanistan and Sudan (1998).
These instances were not met with international condemnation, but
rather with sympathy, when the response was deemed necessary and
proportionate. Prior to 11 September 2001 the legal implications of
this state practice were controversial. Some writers saw it as merely con-
firming settled law conferring on victim states a right of post-attack
self-defence provided the primary purpose is deterrence or prevention
of further attacks.*” Others regarded it as basically incompatible with
the principle of necessity and the prohibition of forcible reprisals, while
recognising that in some instances such actions had received wide-
spread international understanding.” In between was the view that
state practice showed increasing international tolerance for forcible
countermeasures against international terrorism, possibly reflecting an
emerging recognition of its lawfulness as self-defence.””

Security Council Resolution 1368 (see above Section 3.2), which
unanimously condemned the terrorist attacks of 11 September 2001
and recognised the right of self-defence, has unequivocally affirmed that
the right of self-defence includes the use of the force required to respond
to previous terrorist attacks. Resolution 1368, when referring to “threats
to international peace and security caused by terrorist acts”, clearly indi-
cates that the right of self-defence is conditioned upon the existence of
an ongoing threat of further attacks. The letters from the USA and UK
to the Security Council invoking Article 51 justify the use of military
force in Afghanistan accordingly. The US letter referred to an “ongoing
threat to the United States and its nationals” and stated the purpose of
the action as being to “prevent and deter further attacks on the United
States””” while the UK letter stated that the purpose of self-defence is

“to avert the continuing threat of attacks from the same source”*”

Assessment
The unanimous Security Council Resolution 1368 (2001) and subse-

quent events, notably the US and UK justifications of Operation



Enduring Freedom in Afghanistan, the course of this operation and the
general international support for it, have clearly affirmed that the right
of self-defence includes the use of force in response to previous terror-
ist attacks if this is necessary to prevent or deter likely further attacks
from the same source. The right of self-defence thus depends on a con-
tinuing threat of further attacks from the terrorists responsible and on
the host state being unwilling or unable to eliminate that threat. In
such circumstances the right of self-defence includes measures neces-
sary to eliminate, if possible, the terrorist threat, including preventing
or deterring any state supporting or harbouring the terrorists from

continuing to do so.

4.2. Imminent (threat of) attack: “anticipatory self-defence”
In legal doctrine on self-defence, no issue has attracted more contro-
versy than the question of whether the use of force to counter an immi-
nent threat of armed attack continues to be lawful - so called anticipa-
tory self-defence. Presumably, anticipatory self-defence will be relevant,
notably where a state is preparing a regular attack against another state,
as indicated by extraordinary troop movements, the fuelling of missiles
etc., and possibly combined with official threats, whereas terrorists
tend to strike without warning of time and place, their preparations for
attack presumably most often being “invisible” until it is too late.

As mentioned earlier (Section 1.1), customary international law prior
to 1945 recognised a right of anticipatory self-defence against an immi-
nent threat of attack,” based on the formula of the leading Caroline

Case®!

that there be “a necessity of self-defence, instant, overwhelming,
leaving no choice of means, and no moment for deliberation”.

The controversial issue is whether this customary right of anticipa-
tory self-defence survived the adoption of the UN Charter, which stip-
ulates a general prohibition on the use of force between states in Article
2(4). Article 51, however, preserves the right of self-defence, while stat-
ing its scope in somewhat ambiguous terms: “Nothing in the present
Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs...”. The opening phrase, “nothing in
the present Charter shall impair the inherent right of self-defence”,
when read in isolation, suggests that Article 51 did not remove the cus-
tomary right of self-defence, but it provides further that the right of

self-defence applies “if an armed attack occurs” **
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Some scholars find that Article 51 did not terminate the customary
right of anticipatory self-defence, holding that the reference to an actu-
al armed attack is not decisive in this context, the primary purpose of
the Article being to establish a right of collective self-defence and deter-
mine the relationship between self-defence and collective security, not
to narrow the scope of self-defence in other respects.””* A statement in
the travaux préparatoires, by the committee in San Francisco dealing with
the provision on the prohibition on the use of force (Article 2(4)),
according to which “the use of arms in legitimate self-defence remains
admitted and unimpaired”**is said to support this view.”"*

Other scholars argue that Article 51 has narrowed the customary
right of self-defence, since according to its wording - and in accordance
with the overall purpose of the UN Charter to restrict any unilateral use
of force - it allows a resort to self-defence only in cases of actual armed
attack.?'®

It would seem unlikely that the words “if an armed attack occurs”
were added by the committee dealing with the right of self-defence
(Article 51) out of mere accident or lack of thought for the conse-
quences.”” Indeed, evidence shows that the wording of Article 51 was
deliberately chosen to exclude anticipatory self-defence, on the initia-
tive of the USA.**

Even if the wording and history of Article 51 would seem to
exclude anticipatory self-defence, it cannot be denied that powerful
arguments from necessity and common sense speak in its favour, not
least in light of the destructive power of modern weaponry, including
weapons of mass destruction (WMD), which arguably makes it not only
unrealistic but also unreasonable to require that a state faced with an
imminent threat of attack should remain idle until the attack has been
launched. As Bowett aptly suggests: “No state can be expected to await
an initial attack which, in the present state of armaments, may well
destroy the state’s capacity for further resistance and so jeopardize its
very existence”."”

The High-level Panel also recognises the continued legality of antic-
ipatory self-defence: “a threatened state, according to long established
international law, can take military action as long as the threatened
attack is imminent, no other means would deflect it and the action is
proportionate”.”” The UN Secretary General, Kofi Annan, has adopted

the view of the High-level Panel.”*!



State practice

In any event, the wording of Article 51 could not exclude state practice
after 1945 from affirming the continuance of anticipatory self-defence
as a customary right. Some states have explicitly supported such a right,
including the USA, UK, Israel, Canada, Japan and Iraq.*”” However, for-
mal invocations of anticipatory self-defence have been rare, states
apparently preferring to rely on a broad interpretation of the term

“armed attack” in Article 51.2%

USA — Soviet Union/Cuba, 1962 (The Cuban Missile Crisis). On 22 October
1962, the USA imposed a naval “quarantine” on Cuba to compel the
removal of secretly deployed Soviet missiles on the island, which were
said to pose an imminent threat to US security. However, the USA did
not invoke a right of anticipatory self-defence under Article 51. In any
event, since the US quarantine was actually a case of preventive action,

it will be dealt with below (Section 4.3).

Israel — Egypt, Jordan and Syria, 1967 (The Six Day War). Israel’s successful
military action in early June 1967 to pre-empt an apparent imminent
Arab invasion is regarded by many as the textbook example of antici-
patory self-defence. However, Israel formally (although according to
most scholars unconvincingly*) relied on self-defence against an actu-
al armed attack, characterising the previous blockade by Egypt of the
Tiran Strait as in itself an act of war and further claiming that its Arab
neighbours had in fact attacked first.”® Although Israel therefore did
not formally invoke anticipatory self-defence, it was nevertheless the
imminent danger of extinction facing Israel due to the military build-
up on the Arab side, combined with statements by Egypt’s President
Nasser, that Israel should be destroyed, and the recent withdrawal of
the UN emergency force which dominated the Israeli statement in the
Security Council.”® Once the war had erupted, the Security Council
called for an immediate ceasefire, without condemning either party,”’
a Soviet proposal to condemn Israel gathering only four votes. In the
General Assembly, while some states rejected a right of anticipatory
self-defence, others supported Israel’s actions; no condemnation

resulted.”®
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The Six Day War

On 18 May 1967 Egypt (UAR) requested the UN Secretary
General to withdraw the UN emergency force which had served
as a buffer between Israel and Egypt since the war of 1956. On
the withdrawal of UN forces, Egypt immediately occupied the
former buffer zone and declared the Gulf of Aqaba and the Strait
of Tiran closed to Israeli shipping. At the same time Palestinian
irregular forces increased infiltration along the border between
Israel and Syria. Egypt’s President Nasser declared that Israel
should be destroyed, and similar statements were made by other
Arab leaders. A massive Arab invasion of Israel seemed immi-
nent. On June 5 both Israel and Egypt informed the Security
Council that they had been the victim of an armed attack by the
other. On June 6, Israeli military aircraft bombed airbases in
Egypt, Jordan and Syria, destroying in a swift action almost the
entire air strike capability of its neighbours. The ensuing Arab
attack was therefore quickly repelled by Israel, who forced the
enemy to retreat and occupied parts of enemy territory on 7
June. In the days that followed cease-fire agreements were nego-
tiated. A formal peace was not concluded until 1979 between
Israel and Egypt or until 1994 between Israel and Jordan. Tech-

nically, Israel and Syria are still in a state of war today.

Iraq — Iran (1980). In 1980 Iraq invaded Iran, first invoking a right of
anticipatory self-defence, with allegations that Iran was preparing to
invade Iraq, but quickly shifting position by invoking self-defence
against a prior armed attack by Iran. Iraq was not condemned in the
UN at the time.”” However, in a 1991 report the UN Secretary General
concluded that Iraq had initiated the war in contravention of interna-

tional law.*°

Israel — Iraq, 1981 (Osirak). Israel explicitly relied on a right of anticipa-
tory self-defence to justify its targeted military action against Iraq in
destroying the Osirak-type nuclear reactor, which Israel suspected had
been built to develop nuclear weapons for use against Israel. Israel’s

action was unanimously condemned in the Security Council.”!



However, since this is, in substance, an example of preventive action, it
will be dealt with below (Section 4.3)

Assessment

A right of anticipatory self-defence in response to an imminent threat
of attack was long established in customary international law prior to
1945. However, the wording of and background to Article 51 of the UN
Charter and the fact that such a right has only been invoked rarely since
1945 and has been explicitly supported by only a few states makes the
current status of the doctrine controversial”** In the 1986 Nicaragua
Case the International Court of Justice explicitly refrained from taking
a stand on the continued lawfulness of anticipatory self-defence under
customary international law.”” It remains to be seen whether events fol-
lowing 11 September 2001, which affirmed a right of post-attack self-
defence to prevent further likely attacks (see Section 4.1.2), may also
have increased international acceptance of a right of anticipatory self-
defence, even in the absence of previous attacks. The doctrine of antic-
ipatory action may evidently be subject to abuse. At the same time,
given compelling evidence of a truly imminent threat against a state
(the Caroline formula), that state cannot reasonably be expected to remain
idle. In such cases it is to be presumed that most states, if not recognis-
ing anticipatory action as a lawful exercise of self-defence, will at least
accept it as justified on moral and political grounds, the imminent
threat of attack constituting extenuating circumstances mitigating the
formal breach of international law.?*

The concept of an “imminent threat of attack” and the underlying
Caroline formula requiring a “necessity of self-defence, instant, over-
whelming, leaving no choice of means and no moment for delibera-
tion” holds some limited room for discretion and flexibility, including
taking into account the nature of the new threats. However, even where
a potential attack would have grave consequences, the requirement of
imminence cannot be ignored.” To justify anticipatory action, the
threat of attack must not only be real, e.g. actual possession by a state
of WMD, combined with evidence of that state’s hostile intent directed

against (a) specific state(s).”

At least as regards state threats, there
must also be factual evidence that the attack is imminent, whereas as
regards terrorist threats, which by their nature materialise without

prior warning and against which other measures of prevention appear
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useless in advance, the mere existence of a credible threat directed
against (a) specific state(s) may arguably be considered an imminent

threat of attack.

4.3. Potential future (threat of) attack:
“preventive self-defence”?

Whereas a right of anticipatory self-defence against an imminent threat
of attack, although controversial, may reasonably be invoked, it has
generally been agreed that the right of self-defence does not include the
use of force to counter potential future threats, especially in the
absence of previous attacks or of an imminent threat of attack - so-
called preventive action.

The Caroline formula of anticipatory self-defence clearly does not
cover such preventive military action. The Nuremberg Military
Tribunal, in its judgment of 1946 on war crimes committed by mem-
bers of the German Nazi regime, rejected the defence that Germany’s
invasion of (neutral) Norway was justified as preventive self-defence
in order to forestall an Allied invasion. Finding on the facts that, at
the most, the purpose of the German attack was possibly to “prevent
an Allied occupation at some future date”, the Tribunal stated, quot-
ing directly from the Caroline formula: “It must be remembered that
preventive action in foreign territory is justified only in cases of “an
instant and overwhelming necessity for self-defence, leaving no choice
of means and no moment for deliberation” (The Caroline Case, ...)” >
Equally, legal doctrine, if even considering the option, has rejected
preventive action as having no legal basis in current international

law.®

State practice
State practice after 1945 contains only a few instances of military force

that might arguably be labelled preventive military action:

USA - Soviet Union/Cuba, 1962 (The Cuban Missile Crisis). On 22 October
1962 the USA imposed a naval “quarantine” on Cuba to compel the
removal of secretly deployed Soviet missiles, arguing that they posed an
imminent threat to US security. However, the USA did not invoke a
right of preventive self-defence under Article 51, but relied on regional

peace-keeping (under the Inter-American Treaty of Reciprocal Assist-



ance of 1947) in accordance with Article 52.7 The “quarantine”, involv-
ing the interception by US naval forces of Soviet ships carrying missiles
destined for Cuba, was a use of force in contravention of international
law, the necessity of which can be assessed only in political terms, tak-
ing into account the aggravated Cold War climate prevailing at the
time. The incident clearly forms no precedent for preventive action

under international law.

Israel — Iraq, 1981 (Osirak). On 7 June 1981 Israel conducted a targeted
air attack against an Iraqi nuclear research plant, destroying a nuclear
reactor suspected by Israel of being a facility for the development of
nuclear weapons to be used against itself. Israel explicitly relied on
anticipatory self-defence as justification.” However, since in any event
there was clearly no imminent threat of attack, Israel’s attack was, in
fact, an instance of preventive military action to eliminate a potential
future threat of nuclear attack. A unanimous Security Council strong-
ly condemned Israel’s action as a “clear violation of the Charter of the
United Nations and the norms of international conduct”.**" The USA
subsequently stated that its condemnation was only motivated by

Israel’s failure to exhaust peaceful means.”

Osirak 1981

On 7 June 1981 nine Israeli aircraft carried out targeted bomb-
ings against the Tuwaiti nuclear research centre near Baghdad,
Iraq, destroying the “Osirak” nuclear reactor. According to
Israel, the reactor was in its final stages of construction and was
intended for the development of nuclear weapons, which could
be operational by 1985, and which, in light of the hostile rheto-
ric of Traqi leaders against Israel, were likely to be used in a future
nuclear attack against Israel. According to Israel, it was necessary
to act now before the reactor turned “hot”, in which case its
destruction would result in a massive radioactive fallout over
Baghdad, endangering thousands of lives. Iraq being a party to
the 1968 Non-Proliferation Treaty, the nuclear plant had been
subjected to international control and inspection by the IAEA,

which, at the time, had not found any indications that nuclear
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weapons were being developed, nor experienced any lack of co-
operation on the part of Iraq. The Security Council, in con-
demning Israel’s attack in Resolution 487 (1981), stressed this
fact, recognising the sovereign right of Iraq to develop a peaceful
nuclear capacity and calling upon Israel to subject itself to IAEA
control by adhering to the 1968 Treaty. Israel, however, claimed
that Iraqi purchases of uranium etc. were more compatible with
weapons production than with peaceful use, and argued that

IAEA inspections were easy to circumvent.

USA, UK and others — Iraq, 2003. On 20 March 2003 the USA, assisted by
the UK, Australia and other countries, including Denmark, launched
Operation Iraqi Freedom, a comprehensive military invasion designed
to disarm Iraq, which was suspected of possessing WMD, and to
remove its leader, Saddam Hussein. However, neither the USA** nor the
other states involved in the military action formally invoked a right of
preventive self-defence under Article 51, relying instead on previous
Security Council resolutions as the legal basis for the use of force.
Therefore, in legal terms, the 2003 war in Iraq provides no precedent for

preventive action.

The 2002 US National Security Strategy of “preemptive action”
Following 11 September 2001, President Bush launched a new doctrine
of national security in order to prevent, by military force if necessary,
threats against the United States emanating from terrorists and
“rogue” states with (aspirations to acquire) WMD. This so called “Bush
doctrine” was formalised in the US National Security Strategy (NSS) of
September 2002.7*

The basic rationale of the 2002 NSS is that “rogue” states and ter-
rorists must be prevented from threatening the USA and others,
notably with WMD; that deterrence is useless against “rogue” states
and terrorists; and that exclusive reliance on a reactive response is unac-
ceptable in light of the magnitude of the potential damage.** The
alleged legal basis of the new doctrine is the right of anticipatory self-
defence. It is argued that the concept of an “imminent threat” must be

adapted to the realities of the new threats:



For centuries, international law recognized that nations need not suffer an attack
before they can lawfully take action to defend themselves against forces that pres-
ent an imminent danger of attack. Legal scholars and international jurists often
conditioned the legitimacy of pre-emption on the existence of an imminent threat
— most often a visible mobilization of armies, navies, and air forces preparing to
attack. We must adapt the concept of imminent threat to the capabilities and
objectives of today’s adversaries. Rogue states and terrorists do not seek to attack
us using conventional means. Instead, they rely on terror and, potentially, the use
of weapons of mass destruction — weapons that can be easily concealed, delivered
covertly, and used without warning. [...| The United States has long maintained
the option of preemptive actions to counter a sufficient threat to our national secu-
rity. The greater the threat, the greater is the risk of inaction — and the more com-
pelling the case for taking anticipatory action to defend ourselves, even if uncer-
tainty remains as to the time and place of the enemy’s attack. To forestall or pre-
vent such hostile acts by our adversaries, the United States will, if necessary, act
pre-emptively. The United States will not use force in all cases to pre-empt emerg-
ing threats, nor should nations use pre-emption as a pretext for aggression. Yet in
an age where the enemies of civilization openly and actively seek the world’s most
destructive technologies, the United States cannot remain idle while dangers gath-
er. We will always proceed deliberately, weighing the consequences of our actions.
To support preemptive options, we will
* build better, more integrated intelligence capabilities to provide timely, accu-
rate information on threats, wherever they may emerge;
* coordinate closely with allies to form a common assessment of the most danger-
ous threats; and
* continue to transform our military forces to ensure our ability to conduct rapid
and precise operations to achieve decisive results.
The purpose of our actions will always be to eliminate a specific threat to the
United States or our allies and friends. The reasons for our actions will be clear,

the force measured, and the cause just.**

However, despite its label of “pre-emption” and its reference to antici-
patory self-defence, the “Bush doctrine” also envisages purely preven-
tive action against potential threats of future attacks.”” Acting against
“emerging threats” from “rogue states” and terrorists “before they are

able to threaten or use weapons of mass destruction”*

goes far beyond

any conceivable right of anticipatory self-defence under current inter-

national law.** For its part, the High-level Panel rejects the notion that
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the right of anticipatory self-defence extends to situations “where the
threat in question is not imminent but still claimed to be real: for exam-
ple the acquisition, with allegedly hostile intent, of nuclear weapons-
making capability”.>

Furthermore, very few states have so far been willing to support the
“Bush doctrine” explicitly as a justified expansion, or rather reinterpre-
tation, of the right of self-defence; Israel has for long adhered to a
similar doctrine itself. The Australian government has indicated some
support for the “Bush doctrine” as a necessary adaptation of the right
of anticipatory self-defence to modern realities in the context of non-
state terrorism,”” but the UK government has taken the position that
the current right of anticipatory self-defence is flexible enough to

253

address the most imminent of the new threats.”*® Russia has asserted a
right of self-defence if necessary to eliminate the threat from terrorists
operating out of Georgia,”* but since Russia refers to several previous
attacks by these terrorists on Russian territory, Russia is not relying on
a right of purely preventive action, but rather on the legality of post-

attack self-defence against terrorists as recognised by Resolution 1368.

Assessment
Under current international law, the right of self-defence does not include
purely preventive action. In the absence of a previous armed attack or the
imminent threat of such attack, the use of force to prevent potential future
threats of armed attack, including threats emanating from states with
WMD and from terrorists, is not covered by the right of self-defence.”*
The NSS, despite its label of “preemptive action” and references to
anticipatory self-defence, in substance also envisages purely preventive
action.”® It asserts a right to use military force against threats emanat-
ing from “rogue” states that are suspected of possessing or developing
WMD as well as their terrorist clients, even before that threat has fully
emerged, let alone become imminent. In this respect the NSS has no
legal basis in current international law on self-defence. Furthermore,

only a few states have so far been willing to support it explicitly.

5. Conclusion

The right of self-defence, long-established in international law, allows a

state to use military force necessary and proportionate to counter an



armed attack, until the Security Council has taken the measures neces-
sary to restore international peace and security (Article 51 of the UN
Charter). The following remarks sum up the basic conditions of self-
defence only, before turning to an assessment of the scope and limits of
the current right of self-defence as a framework for addressing new

threats from international terrorism and states possessing WMD.

The right of self-defence: basic conditions

The right of self-defence of every state has its legal basis in Article 51 of
the UN Charter, as well as in long-standing principles of customary
international law. For the right of either individual or collective self-

defence to apply, the following minimum conditions must be met:

Armed attack. An “armed attack” (Article 51) denotes a qualified form of
the use of force which, due to its scale and effects, amounts to an act of
armed aggression. Presumably, several minor incidents in total may

amount to an armed attack.

Directed from abroad. The attack must be directed from abroad, by
another state or by foreign non-state actors. As regards attacks con-
ducted by non-state actors, the conventional requirement is that there
must be “substantial” state involvement in the attack. However, events
following 11 September 2001 seem to affirm that the threshold has
been lowered so that merely harbouring non-state actors responsible
for the attack is sufficient to establish state complicity and thus war-
rant self-defence. Arguably, the right of self-defence applies in general

to attacks by non-state actors, even in the absence of state involvement.

Against a state. The attack must be directed against a state. This notably
includes attacks against a state’s territory or armed forces. Presumably
self-defence may also be invoked to respond to attacks against nation-
als and assets abroad; in any event such action, if limited to protective

purposes, is likely to be considered legitimate by most states.

Actuality of the (threat of) attack. Reactive self-defence, responding to an
armed attack which has already been launched, is at the core of the
right of self-defence (Article 51). If the attack is ongoing, the need for a

military response is evident. If the attack has already been completed,
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the necessity of self-defence depends on a continuing threat of further
attacks from the same source and the necessity of preventing or deter-
ring such further attacks.

The status of anticipatory self-defence, or the use of force to pre-
empt an imminent (threat of) armed attack, is controversial. Whereas
this right was well established prior to 1945, Article 51 provides only for
a right of self-defence “if an armed attack occurs”. States have been
reluctant to rely on anticipatory self-defence in concrete cases, prefer-
ring a flexible reading of Article S1. However, several states maintain a
right of anticipatory self-defence, and strong arguments of common
sense and necessity speak in its favour. A credible legal argument may
thus be made for a right of anticipatory self-defence in cases where
there is compelling evidence of the existence of an imminent (threat of)
attack. In any case, anticipatory action in such circumstances will pre-
sumably be regarded by most states as legitimate.

Preventive action, i.e. the use of force to eliminate a perceived poten-
tial threat of future attack, in the absence of previous attacks or an
imminent threat of attack is not covered by the current right of self-
defence. Neither Article 51 nor state practice provide any basis for
invoking self-defence on the basis that a state or a non-state actor is
likely to strike sometime in the future, somewhere in the world. The
NSS, to the extent that it includes purely preventive action, has no legal
basis in international law; only a few states have so far explicitly sup-

ported such a right.

Self-defence and international terrorism

To the extent that the use of military force may be an effective response
to the threat posed by international terrorism, the current scope of the
right of self-defence, as adapted by events following 11 September 2001,
to a large extent provides a suitable framework.

Most terrorist attacks are pin-prick actions, leaving the victim state
unable to respond on the spot. Resolution 1368 (2001) and subsequent
events have affirmed that the right of self-defence applies to terrorist
attacks and continues to apply even after a terrorist attack has
occurred, if it is necessary to prevent likely further terrorist attacks
from the same source. A state regime which has knowingly harboured
the terrorists responsible can also be targeted by proportionate meas-

ures of deterrence. If deterrence has proved useless, the forcible removal



of the regime may arguably be considered lawful exceptionally,
although this is controversial. It can be argued that the right of self-
defence against terrorist attacks is independent of any state involve-
ment, in which case, however, the terrorists responsible must be the sole
target of action in self-defence, and only if, exceptionally, the state
unwillingly hosting the terrorists proves unwilling or unable (as with
failed states) to eliminate the threat itself.

The issue of anticipatory self-defence against an imminent threat of
attack is unlikely to arise often in the context of international terror-
ism, since, presumably, in the absence of previous attacks, the actual
intent of attack as well as its time and place will most often remain con-
cealed from the outside world until it is too late.

For the same reason, the issue of purely preventive action against
terrorists is unlikely to be very relevant, since international terrorist
groups or organisations will most often appear as such only after they
have attacked, in which case the right of self-defence will provide a legal
framework for hunting down the relevant group or organisation.
However, should it be that a private group or organisation without a
previous record of terrorist attacks made credible threats of attack
against (a) specific state(s), a case for the existence of an imminent
threat of attack and thus a right of anticipatory self-defence might rea-

sonably be argued.

Self-defence and threats emanating from states
As regards threats emanating from one state against another state, the
right of self-defence applies in case of an ongoing armed attack in
order to repel the attack, and presumably also after the attack has been
completed if it is necessary to prevent or deter further attacks, i.e. if
there is evidence of an ongoing threat of further attacks from the
aggressor state. The latter may not be the case as often as in the con-
text of terrorist attacks. More relevant in the context of state attacks,
is that a credible legal argument can be made for a right of anticipato-
ry self-defence on compelling evidence of an imminent (threat of) state
attack.

However, purely preventive action against states that are perceived
as a threat is not covered by the current right of self-defence. This holds
true even if the relevant state possesses or is developing WMD, and even

if the regime is considered irresponsible by many states.
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Concluding assessment

To sum up, the current right of self-defence covers military action nec-
essary to respond to an armed attack which has already occurred or, at
the most, to an imminent threat of attack. Although the concept of an
imminent threat entails some element of discretion, the right of self-
defence clearly does not cover purely preventive action against potential
future threats in the absence of prior attacks or a truly imminent threat
of attack against a specific state. Whereas the right of self-defence,
including post-attack self-defence, seems overall to provide a suitable
framework for combating international terrorism, the absence of a
legal basis for purely preventive action may in some cases be considered
problematic as regards “rogue” states with (aspirations to acquire) WMD.
However, under the current system, preventive military action against
general threats to international peace and security, whether emanating
from terrorists or states with WMD, is a matter not of self-defence but

of collective action by the Security Council.



Chapter 4

Preventive Use of Force
Authorised by the Security
Council

The right of self-defence is not the only legal basis in international law
for the use of force against external threats. The Security Council, in
exercising its primary responsibility for the maintenance of interna-
tional peace and security, may, if necessary, authorise the use of force to
eliminate an existing threat to international peace. The following sur-
vey examines whether this is an adequate and sufficient framework for
confronting new threats to states and the international community at
large emanating from, notably, international terrorism, “rogue” states and
the proliferation of weapons of mass destruction (WMD). In particular, it
analyses the issue of criteria of legitimacy for Security Council authori-
sation of preventive action.

An authorisation from the Security Council is only legally required
if the use of force to eliminate an external threat is not already covered
by the “inherent” right of self-defence (see Chapter 3). Clearly, a
Security Council authorisation would also be preferable as a basis for
post-attack preventive action and action to pre-empt an imminent
threat of attack, due to the somewhat controversial status of post-
attack self-defence and, in particular, of anticipatory self-defence. In
legal terms, however, a prior Security Council authorisation is only cer-
tainly required in the absence of a previous attack or an imminent
threat of such attack directed against a specific state, i.e. in a case of
purely preventive action to eliminate a perceived potential threat. Such
purely preventive action is the focus of this chapter.

The chapter is structured as follows. First, the legal basis and exclu-
sive character of the Security Council’s authority is set out (Section 1).
Second, the general scope of the Security Council’s competence is dis-
cussed, notably the concept of a “threat to the peace” in relation to
broad (potential) threats to international peace and security (Section

2). Third, the status in international law and in the practice of the
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Security Council of, respectively, international terrorism (Section 3)
and WMD (Section 4) is examined. Fourth, five general criteria of legiti-
macy for the preventive use of force to be authorised by the Security
Council are identified and elaborated (Section 5). Finally, a conclusion is
offered, including an assessment of the five criteria as they apply to,
respectively, threats emanating from international terrorism and from
states with WMD (Section 6).

|. Security Council enforcement action:
legal basis and exclusive authority™”

Under current international law, in cases not covered by the right of
self-defence the Security Council has exclusive power to authorise the
use of force, if necessary to maintain or restore international peace and
security (Articles 39 and 42 of the UN Charter).

The UN Charter confers upon the Security Council primary respon-
sibility for the maintenance of international peace and security (Article
24(1)). In the exercise of this responsibility, the Security Council is
empowered to make recommendations or take the enforcement action
necessary if it determines the existence of any “threat to the peace,
breach of the peace or act of aggression” (Article 39). Security Council
enforcement action may include non-military measures of a diplomat-
ic or economic nature (Article 41) or, if such measures would be or have
proved inadequate, military action (Article 42). Since standing forces
have never been made available to the Security Council as envisaged in
Article 43, the Security Council has authorised the use of force on its
behalf by willing member states or regional organisations in specific
cases.”*

The General Assembly has no subsidiary power to authorise mili-
tary action. Whereas the Security Council has merely a primary respon-
sibility for international peace and security, the subsidiary responsibil-
ity of the General Assembly and its power to make recommendations
(cf. Articles 10-11 and the 1950 Uniting for Peace Resolution), does not
extend to the authorisation of the use of force which would otherwise
be illegal. Similarly, whereas the UN Charter envisages a crucial role for
regional organisations and agencies, they cannot lawfully take military
enforcement action without prior Security Council authorisation
(Article 53).



2. New threats and the concept of a
“threat to the peace” in Article 39 of the
UN Charter

The existence of a threat to the peace under Article 39 is the minimum
condition of Security Council enforcement action under Chapter VIL
This notion is also the most relevant to potential threats to interna-
tional security, since the notions of a “breach of the peace” or an “act of
aggression” imply that the threat has already developed into action.
The term “a threat to the peace” is not defined in the UN Charter but
clearly refers to international peace (Articles 1(1), 24(1) and 39 i.f.). The
questions are: What may constitute a threat to the peace? What should

be the response? Who makes the decision?

The (almost) unlimited discretion of the Security Council

The UN Charter, by leaving the determination of a threat to the peace
to the Security Council and by refraining from defining the term in any
way, has left it to the political discretion of the Security Council to
determine whether a threat to the peace exists.”

The Security Council, in exercising its discretion under Article 39,
is, as ever, bound to act in accordance with the principles and purposes
of the UN Charter (Article 24(2)). In principle, therefore, the discretion
of the Security Council is not unlimited, although there is a presump-
tion that when the Council acts it has the competence to do so. Most
importantly, however, there are no effective judicial guarantees in the
UN Charter against conceivable ultra vires action by the Security
Council, the International Court of Justice having no general powers to

review decisions by other UN organs.*®

Character of the threat

External military threats to international peace and security are clearly
at the heart of the original understanding of “a threat to the peace” >
This is clear, among other things, from the other situations in Article
39 warranting enforcement action: a “breach of the peace” and an “act
of aggression”. The threat of military force against another state in con-
travention of Article 2(4) would be an obvious example of a situation

likely to constitute a “threat to the peace”.
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Threat and violations of international law

Is enforcement action a political measure or a sanction? In principle, it
is the objective existence of a threat to the peace which justifies Security
Council enforcement action. It is not an express condition that any
state has violated its international obligations, and the purpose of
enforcement action is not to punish violators but to maintain interna-
tional peace. However, the distinction between enforcement to safe-
guard the peace and sanctions to punish violators is not so clear in
practice, since enforcement action, especially non-military action, will
often take the form of sanctions. Presumably a violation of interna-
tional law will most often be involved when a threat to the peace is
deemed to exist, although the violation may not in itself be sufficient to
establish the threat. Conversely, by determining that specific conduct
constitutes a threat to the peace, the Security Council may, in fact,
make new law by prohibiting specific conduct that did not previously

constitute a violation of international law.>*

Source of the threat

Traditionally, international peace means the absence of armed conflict
between states, and a “threat to the peace” is a threat of aggression by
one state against another or the real risk of interstate armed conflict in

some other form.*®

The overall purpose of the Charter was thus to
uphold and police the peaceful status quo among sovereign states.”*
However, it was also clear from the beginning that the Security Council
might determine the existence of a threat to the peace, even if it did not

emanate from a state, but from private groups.”*

Urgency of the threat

On the one hand, a threat to the peace must include situations of
potential armed conflict, since cases where an act of aggression or other
military force has already occurred are already covered by the aggravat-
ed terms of “breach of the peace” and “act of aggression”.

On the other hand, a threat to the peace, when interpreted in the con-
text of the UN Charter as a whole, would seem to imply a threat of some
gravity and urgency. For if there is merely a situation “the continuance of
which is likely to endanger the maintenance of international peace and
security” (Article 34), then Chapter VI on Pacific Settlement applies, and

the Council may only make recommendations (Article 36).*°



However, since it is for the Security Council to decide what consti-
tutes a threat to the peace, it may also, by such a determination, choose
to address a situation under Chapter VII rather than Chapter VI if it
finds that the situation requires enforcement action rather than a rec-
ommendation of pacific settlement. Whether a situation has reached
the requisite threshold warranting the label of “a threat to the peace”,
rather than merely a potential threat, which if continued “may endan-
ger the maintenance of international peace and security”, is thus basi-

cally a matter for the political discretion of the Security Council.

Enforcement action against threats

The decision whether to take enforcement action and the kind of action
to be taken, including the choice between non-military and military
means, is basically left to the discretion of the Security Council,
although the use of military force should always be the last resort
(Articles 39, 41 and 42).”” As regards external military threats (as
opposed to internal conflicts and humanitarian crises), the Security
Council has on several occasions adopted, under Chapter VII, non-mil-
itary sanctions against states responsible for the threat as well as gen-
eral preventive measures. However, so far the Council has never specifi-

cally authorised the use of force to eliminate such a threat.*®

Conclusion

The concept of a “threat to the peace” in Article 39 was designed for sit-
uations where a military threat to international peace and security has
not yet unfolded in forcible action.

On the face of it, therefore, this notion provides a suitable frame-
work for preventive action against threats emanating from interna-
tional terrorism and the proliferation of WMD.* The Security
Council is basically free to determine at its discretion what constitutes
a threat to the peace and what measures, if any, should be taken to
eliminate it.

The real limit to Security Council action emanates from its deci-
sion-making procedure: a decision requires a qualified majority of 9
votes in favour (out of 15 Members) and that none of the Permanent
Members - the USA, UK, France, China and Russia - vetoes the decision
(Article 27(3) of the UN Charter), as supplemented by established prac-

tice that abstention by a Permanent Member does not veto a decision.

CHAPTER 4 - PREVENTIVE USE OF FORCE AUTHORISED BY THE SECURITY COUNCIL




CHAPTER 4 - PREVENTIVE USE OF FORCE AUTHORISED BY THE SECURITY COUNCIL

The challenge, therefore, is to create an international consensus regard-
ing effective countermeasures against the new threats. In the words of
the UN Secretary General, Kofi Annan: “we must forge a new consensus

on how to confront new threats”.*”

3. International terrorism

Most states have undertaken international obligations to combat and
punish terrorism, and states which support or harbour international
terrorists are in violation of international law.”” Furthermore, the Security
Council has stated that all acts of international terrorism constitute a

threat to international peace and security.

3.1. Conventions on international terrorism
There is currently no universal definition of “terrorism”, although
there seems to be a broad consensus that, in general terms, terrorism
includes any act intended to cause death or serious bodily harm to civil-
ians or non-combatants, when the purpose of such an act, by its nature
or context, is to intimidate a population, or to compel a government or
an international organisation to do or to abstain from doing any act.”
Furthermore, a comprehensive multilateral convention on terrorism so
far does not exist due to, among other things, the disagreement on
aspects of a general definition of terrorism.”” Nevertheless, existing
conventions on terrorism, combined with customary international law,
the Geneva Conventions and the Rome Statute, prohibit virtually all
forms of terrorism.*”*

There are twelve major multilateral conventions and protocols on
states’ responsibility for combating terrorism, some of which have been

ratified by the vast majority of states.””

Terrorist conventions and protocols

¢ Convention of Offences and Certain Other Acts Committed on Board
Aircraft (1963)
178 states have ratified (as of 8 February 2005)

* Convention for the Suppression of Unlawful Seizure of Aircraft (1970)
178 states have ratified (as of 8 February 2005)



Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation (1971)

180 states have ratified (as of 8 February 2005)

* Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents
(1973)

153 states have ratified (as of 8 February 2005)

International Convention against the Taking of Hostages (1979)

145 states have ratified (as of 8 February 2005)

* Convention on the Physical Protection of Nuclear Material (1980)
110 states have ratified (as of 8 February 2005)

Protocol for the Suppression of Unlawful Acts of Violence at Airports

Serving International Civil Aviation, supplementary to the
Convention for the Suppression of Unlawful Acts against the Safety
of Civil Aviation (1988)

148 states have ratified (as of 8 February 2005)

Convention for the Suppression of Unlawful Acts against the Safety
of Maritime Navigation (1988)

115 states have ratified (as of 8 February 2005)

Protocol for the Suppression of Unlawful Acts against the Safety

of Fixed Platforms Located on the Continental Shelf (1988)

104 states have ratified (as of 8 February 2005)

s Convention on the Marking of Plastic Explosives for the Purpose

of Detection (1991)

114 states have ratified (as of 8 February 2005)
International Convention for the Suppression of Terrorist Bombings
(1997)

132 states have ratified (as of 8 February 2005)
International Convention for the Suppression of the Financing

of Tervorism (1999)

133 states have ratified (as of 8 February 2005)

In addition, UN organs have in recent years made recommendations or
adopted binding measures to strengthen the fight against internation-

al terrorism.”’*
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3.2. Security Council practice on international terrorism

The Security Council has affirmed on several occasions that any act of
international terrorism constitutes a threat to international peace and
security. On that basis, under Chapter VII the Council has adopted gen-
eral non-military measures to strengthen the fight against internation-
al terrorism. In specific cases the Council has also adopted, under
Chapter VII, non-military sanctions to induce regimes to stop sponsor-
ing terrorism, but so far has never authorised the use of military force

to combat or prevent international terrorism.

Acts of international terrorism:

a threat to international peace and security

The Security Council has repeatedly stated that it regards acts of inter-
national terrorism as a threat to international peace and security.

The Security Council made its position clear long before 11
September 2001. In Resolution 731 (1992), it stated that it was “deeply
disturbed by the world-wide persistence of acts of international terror-
ism in all its forms, including those in which States are directly or indi-
rectly involved, which endanger or take innocent lives, have a deleteri-
ous effect on international relations and jeopardize the security of
States”, and it also referred to “acts of international terrorism that con-
stitute threats to international peace and security”. In Resolution 748
(1992) the Council, in the same vein, stated its conviction that “the sup-
pression of acts of international terrorism, including those in which a
State is directly or indirectly involved, is essential for the maintenance
of international peace and security”. In Resolution 1189 (1998) the
Council stated that acts of international terrorism “have a damaging
effect on international relations and jeopardize the security of states”
and expressed its conviction that “the suppression of acts of interna-
tional terrorism is essential for the maintenance of international peace
and security”. In Resolution 1269 (1999) the Council expressed concern
at the increase in acts of international terrorism “which endangers the
lives and well-being of individuals worldwide as well as the peace and
security of all States”, reaffirmed that “the suppression of acts of inter-
national terrorism...is an essential contribution to the maintenance of
international peace and security”, and expressed its readiness “to take

necessary steps in accordance with its responsibilities under the



Charter of the United Nations to counter terrorist threats to interna-
tional peace and security”.

Following the devastating terrorist attacks on 11 September 2001,
the Security Council has reaffirmed and further sharpened its position.
In Resolution 1368 (2001), the Council stated with reference to the 11
September attacks that it regarded such acts “like any act of interna-
tional terrorism, as a threat to international peace and security”, and it
expressed its determination “to combat by all means threats to interna-
tional peace and security caused by terrorist acts”. The Council reaf-
firmed this position in Resolution 1373 (2001) and expressed its “deter-
mination to prevent all such acts”. In Resolution 1377 (2001) the
Council even declared that “acts of international terrorism constitute
one of the most serious threats to international peace and security in
the twenty-first century”. In several subsequent resolutions the Council

has reaffirmed its position on international terrorism.”

General preventive measures adopted under Chapter VII

After 11 September 2001, in Resolution 1373 (2001) the Security Council,
acting under Chapter VII, adopted a comprehensive regime of measures to
be taken by all states in order to prevent and suppress the financing and
preparation of terrorist acts on their territory. These included the crimi-
nalisation of terrorist funding, the freezing of funds relating to terrorism
and the duty to exchange information with other states relevant to the
investigation of terrorism. In Resolution 1377 (2001) the Council, while
taking no new measures under Chapter VII, adopted a “Declaration on the
global effort to combat terrorism”, calling on all states to adhere to the rel-
evant international conventions on terrorism and to implement fully
Resolution 1373. In Resolution 1566 (2004) the Security Council, acting
under Chapter VII, again called upon all states urgently to become parties
to the relevant international conventions on terrorism and to implement
fully Resolution 1373, and it adopted additional organisational measures

to enhance the global fight against terrorism.

Non-military sanctions adopted under Chapter VIl

In some cases the Security Council has adopted non-military enforce-
ment measures under Chapter VII to induce regimes sponsoring inter-
national terrorism to discontinue this policy. So far, the Security

Council has not authorised the use of force.
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Libya 1991 (tervorist act at Lockerbie 1988). In Resolution 731 (1992), the
Security Council condemned the 1988 terrorist act that destroyed a
civilian aircraft at Lockerbie, Scotland, and Libya’s complicity in the
attack. It deplored Libyan non-co-operation in the prosecution of those
responsible (extradition of suspects) and urged Libya to respond imme-
diately to international demands. Two months later, when Libya had
still not meet international demands for the extradition of suspects, the
Security Council determined in Resolution 748 (1992) that “the failure
by the Government of Libya to demonstrate in concrete actions its
renunciation of terrorism and in particular its continued failure to
respond fully and effectively to the requests in Resolution 731 (1992)
constitute a threat to international peace and security”. On that basis
the Council, acting under Chapter VII, adopted a binding airline and
weapons embargo as well as diplomatic sanctions against Libya. Libya

finally extradited the terrorist suspects in 1999.

Terrorist acts at Nairobi and Dar es Salaam (1998). In Resolution 1189 (1998)
the Security Council strongly condemned the terrorist bombings of 7
August 1998 in Nairobi, Kenya and Dar es Salaam, Tanzania. However, in
this case, while it referred to such acts as a threat to international peace

and security, the Council adopted no enforcement measures.”

The Taliban’s harbouring of and support for terrorists in Afghanistan (1998-
2000). In Resolution 1193 (1998) the Security Council expressed con-
cern at the continuing presence of terrorists in Afghanistan and
demanded that Afghan factions refrain from harbouring and training
terrorists. In Resolution 1214 (1998) the Council stated its deep con-
cern over “the continuing use of Afghan territory, especially areas con-
trolled by the Taliban, for the sheltering and training of terrorists and
the planning of terrorist acts”, and it demanded that “the Taliban stop
providing sanctuary and training for international terrorists and their
organisations”. Since the Taliban did not abide by this demand, in
Resolution 1267 (1999) the Security Council deplored the fact that the
Taliban was continuing to provide a safe haven to Usama bin Laden
and allowing him to run terrorist training camps from Taliban-con-
trolled territory and to use Afghanistan as a base for international ter-
rorist operations. The Council determined that the failure of the

Taliban authorities to respond to the demands of Resolution 1214 con-



stituted a threat to international peace and security. The Council fur-
ther demanded that the Taliban turn over Usama bin Laden to the
United States on indictment for, among others, the terrorist bombings
on 7 August 1998. To enforce this demand, the Council, acting under
Chapter VII, required all states to implement an airline embargo
against the Taliban and to freeze all funds relating to them. In
Resolution 1333 (2000) the Council determined that the continued
failure of the Taliban to meet the demands of Resolutions 1214 and
1267 constituted a threat to international peace and security. Acting
under Chapter VII, the Council adopted additional sanctions against
the Taliban, including an arms embargo and diplomatic sanctions.
Despite these comprehensive sanctions, the Taliban never responded to

the Security Council’s demands.

Al Qaeda’s terrorist attacks against the United States on September 11th, 2001.
Shortly after the terrorist attacks on September 11, the Security
Council convened and, in Resolution 1368 (2001), stated that it
“unequivocally condemns in the strongest terms the horrifying terror-
ist attacks on 11 September 2001 in New York, Washington D.C. and
Pennsylvania and regards such acts, like any act of international terror-
ism, as a threat to international peace and security”. However, on this
occasion the Council took no enforcement action under Chapter VII,
recognising, instead, the “inherent right of self-defence in accordance
with the Charter”.””

Presumably, had the right of self-defence not applied, the Security
Council would in this case have been ready to authorise the use of mil-

itary force.

4. WMD

The potential danger to international peace and stability, indeed to
humanity, inherent in the existence of WMD), notably biological (bac-
teriological), chemical and nuclear weapons, has long been recognised
by the international community. International conventions have been
adopted prohibiting completely biological and chemical weapons and
prohibiting the proliferation of nuclear weapons. The Security Council
has stated that the proliferation of WMD constitutes a threat to inter-

national peace and security.
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4.]1. WMD conventions

No general principles of international law limit the permissible level of
a state’s armaments. This was confirmed by the International Court of
Justice in its Nicaragua Judgment of 1986. The Court regarded the
argument advanced by the USA to justify intervention in and the use of
force against Nicaragua that the militarization of that country was
excessive and in itself proof of its aggressive intentions as “irrelevant
and inappropriate...since in international law there are no rules, other
than such rules as may be accepted by the State concerned, by treaty or
otherwise, whereby the level of armaments of a sovereign State can be
limited, and this principle is valid for all States without exception”.*®
However, international conventions have been adopted in order to

eliminate WMD completely or at least prevent their proliferation.

General Prohibition on Biological and Chemical Weapons

The Biological Weapons Convention (1972) and the Chemical Weapons
Convention (1993)* lay down a complete prohibition on, respectively,
biological and chemical weapons. Both conventions have been ratified

by the vast majority of states.

The Biological and Chemical VWeapons Conventions

Convention on the Prohibition of the Development, Production and

Stockpiling of Bacteriological (Biological) and Toxin Weapons and on

their Destruction (1972).7

* Ratified by 152 states (as of 8 February 2005)

* Including among others: China, North Korea, France, India,
Iran, Iraq [1991], Libya, Pakistan, Russia, Sudan [2003], UK
and USA.

* Excluding among others: Israel and Syria

Convention on the Prohibition of the Development, Production and

Stockpiling of Chemical Weapons and on Their Destruction (1993).*

* Ratified by 167 states (as of 8 February 2005)

¢ Including among others: China, France, India, Iran, Libya
[2004], Pakistan, Russia, Sudan, UK and USA.

* Excluding among others: North Korea, Iraq, Israel and Syria.



As regards biological and chemical weapons, the concern is to obtain
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and uphold universal adherence to these conventions® and ensure

their effective implementation. States that are parties to these conven-

tions have retained the right to withdraw from their obligations.*®

Non-proliferation of nuclear weapons

As regards nuclear weapons, a similar general prohibition still does not
exist. However, the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT, 1968) obliges states to prevent the further proliferation
of nuclear weapons and to negotiate a treaty on general and complete
nuclear disarmament.” With a few, notable exceptions the NPT enjoys

universal adherence:

Treaty on the Non-Proliferation of Nuclear Weapons, NPT

(1968)*

Ratified by 188 states (as of 8 February 2005).

* Including among others: China [1992], France, Russia, UK and
USA (the five original nuclear-weapon states and Permanent
Members of the Security Council); Iran, Iraq [1969], Libya,
Sudan, South Africa [1995] and Syria (states which at some
point have been suspected of seeking to acquire nuclear wea-
pons).

¢ Excluding: India, Pakistan and Israel (the three other states
which are known to possess nuclear weapons); North Korea
(withdrew in January 2003 and declared itself a nuclear-wea-

pon state).

Non-proliferation. To prevent the further proliferation of nuclear
weapons, nuclear-weapon states under the NPT undertake not to trans-
fer to or in any other way assist non-nuclear-weapon states that are par-
ties to the treaty in manufacturing or acquiring nuclear weapons (Article
I), whereas non-nuclear weapon states that are parties to the treaty
undertake not to receive, manufacture or otherwise acquire nuclear
weapons (Article IT) and to accept international control and inspection

by the International Atomic Energy Agency (IAEA) (Article III).
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Obligation to negotiate a treaty of general and complete disarmament. To ensure
the long-term objective of complete nuclear disarmament, including the
cessation of the manufacture of nuclear weapons and the liquidation of
existing stockpiles of nuclear weapons, states that are parties to the NPT
undertake “to pursue negotiations in good faith on effective measures
relating to cessation of the nuclear arms race at an early date and to
nuclear disarmament, and on a treaty on general and complete disarma-
ment under strict and effective international control” (Article VI). The
latter obligation, of course, pertains especially to nuclear-weapon states.
The obligation in NPT, Article VI, was considered by the International
Court of Justice in its Nuclear Weapons Opinion to be a general obliga-
tion under customary international law.** In connection with this find-
ing, the Court also stated, in quite unfamiliar political terms: “In the long
run, international law, and with it the stability of the international order
which it is intended to govern, are bound to suffer from the continuing
difference of views with regard to the legal status of weapons as deadly as
nuclear weapons. It is consequently important to put an end to this state
of affairs: the long-promised complete nuclear disarmament appears to
be the most appropriate means of achieving that result” >’

However, although since 1946 the UN General Assembly has repeat-
edly called for general and complete disarmament in the field of
nuclear weapons and has been joined by the Security Council,” this
objective is not in sight. Similarly, although the General Assembly has
repeatedly stated that the use of nuclear weapons would be illegal **
the International Court of Justice, in its 1996 Nuclear Weapons Opinion,
unanimously held that there is in neither conventional nor customary
international law any comprehensive and universal prohibition on the

threat or use of nuclear weapons.*”

Legal Status. The legal situation today remains that whereas most states
have an international obligation to prevent the proliferation of nuclear
weapons, the possession of such weapons by the original nuclear
weapon states (USA, Russia, China, UK and France) is not prohibited by
the NPT, nor is it illegal for other states that are not parties to the NPT
but are known to possess nuclear weapons (India, Pakistan, Israel and
possibly North Korea). Other states too may lawfully choose to with-
draw from the NPT.**® It is certainly crucial to ensure universal adher-

ence to the NPT.** However, in the absence of a general and complete



prohibition on nuclear weapons, not even that would alter the legal fact
that existing nuclear-weapon states are under no obligation to abolish
their nuclear weapons, whereas non-nuclear states are prohibited from

developing or acquiring nuclear weapons of their own.

4.2. Security Council practice on WMD

The Security Council has stated in general terms that the proliferation
of weapons of mass destruction constitutes a threat to international
peace and security. The Council has adopted general measures to pre-
vent the proliferation of such weapons to non-state actors. On some
occasions the Council has adopted non-military sanctions under
Chapter VII against a state suspected of developing weapons of mass
destruction. So far, however, it has never specifically authorised the pre-
ventive use of military force to eliminate a threat to international peace
and security emanating from WMD, although it seriously considered

doing so in the case of Iraq in 2002-2003.

WMD:

a threat to international peace and security?

In Resolution 1540 (2004) the Security Council affirmed in general
terms that the “proliferation of nuclear, chemical and biological
weapons, as well as their means of delivery, constitutes a threat to inter-
national peace and security”. This indicates that the Council would
regard any proliferation of such weapons as a threat to the peace under
Chapter VII and consider enforcement action to eliminate it, whether
or not the state responsible had adhered to the international conven-
tions on biological, chemical and nuclear weapons.

Unsurprisingly, the Security Council has not stated in similar gen-
eral terms that the mere possession of WMD constitutes a threat to
international peace and security. However, it has indicated that in cer-
tain regions of the world affected by continuous conflict the mere exis-
tence of WMD may be a threat to international peace and security. In
Resolution 687 (1991), referring to the Middle East, the Council stated
its consciousness of “the threat that all WMD pose to peace and securi-
ty in the area and of the need to work towards the establishment in the
Middle East of a zone free of such weapons”. Again, this assessment was
independent of the actual adherence of Middle East states to the con-

ventions on weapons of mass destruction.
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General preventive measures adopted under Chapter VIl

In the above-mentioned Resolution 1540 (2004), the Security Council
affirmed its “resolve to take appropriate and effective actions against
any threat to international peace and security caused by the prolifera-
tion of nuclear, chemical and biological weapons and their means of
delivery, in conformity with its primary responsibilities, as provided for
in the United Nations Charter”. Gravely concerned by the risk that non-
state actors may acquire weapons of mass destruction, the Council, act-
ing under Chapter VII, adopted general measures requiring states to
refrain from supporting such weapons and to take measures to prevent

non-state actors from acquiring them.

Non-military sanctions and preventive measures adopted

under Chapter VI

South Africa 1977 (nuclear weapons). In Resolution 418 (1977) the
Security Council recognised “that the military build-up by South Africa
and its persistent acts of aggression against the neighbouring States
seriously disturb the security of those States...”, and it strongly con-
demned the attacks. The Council expressed grave concern that South
Africa was “at the threshold of producing nuclear weapons”. The
Council considered the policy of apartheid and South Africa’s actions
to be “fraught with danger to international peace and security”.
Consequently, the Council adopted an arms embargo, including an obli-
gation that “all States shall refrain from any co-operation with South
Africa in the manufacture and development of nuclear weapons”. At the

time, South Africa was not a party to the 1968 NPT.

Iraq 1991 (WMD). Following Iraq’s invasion of Kuwait in August 1990
and the successful military operation authorised by the Security

Council to force Iraq out of Kuwait,

the Security Council adopted
Resolution 687 (1991) in which, acting under Chapter VII, it required
Iraq to disarm completely as regards WMD. The direct background to
this demand was Iraq’s invasion of Kuwait, “reaffirming the need to be
assured of Iraq’s peaceful intentions in the light of its unlawful inva-
sion and occupation of Kuwait”. However, the Council also referred to
Iraq’s past record of using and threatening to use WMD, being “con-
scious also of the statements by Iraq threatening to use weapons in vio-

lation of its obligation under [the 1925 Geneva Protocol], and of its



prior use of chemical weapons, and affirming that grave consequences
would follow any further use by Iraq of such weapons”.** The Council
also expressed its concern at reports “that Iraq has attempted to acquire
materials for a nuclear-weapons programme contrary to its obligation
under [the NPT]”. Against this background, and acting under Chapter
VII, the Council adopted a comprehensive policy requiring Iraq’s disar-
mament, including the destruction of all chemical or biological
weapons and related components and facilities, as well as all ballistic
missiles with a range exceeding 150 km (para. 8) and an undertaking by
Iraq not to use, develop, construct or acquire biological, chemical or
nuclear weapons in the future (paras. 10 and 12). All these obligations
upon Iraq were made subject to international control and on-site

inspection (paras. 9-10 and 13).

On the preventive use of force under Chapter VIl

Iraq 2002-2003 (non-compliance with disarmament obligations). In the years
following the adoption of Resolution 687 (1991) requiring Iraqi disar-
mament in the field of WMD, Iraq on numerous occasions obstructed
international efforts to verify its compliance with its obligations. In the
fall of 2002, international patience was running out and the option of
using military force was seriously considered by the Security Council
(cf. Resolution 1441 (2002) warning Iraq of “serious consequences” in
the event of continued non-compliance with its international obliga-
tions). Thus, despite the fact that ultimately no fresh authorisation
could be obtained from the Security Council in the case of Iraq 2003,
and despite the ensuing controversy over the possible legal basis of
Operation Iraqi Freedom in previous Resolution 678 (1990), what
remains relevant in this context is that in late 2002 and early 2003 the
Security Council seriously considered authorising preventive military
force against Iraq as a last resort to remove a perceived threat from
WMD. The concern of all states engaged in taking this decision was
that Iraq was continuing to develop such weapons in contravention of

its international obligations.
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5. Criteria of preventive use of force,
especially against the new threats

If the Security Council authorises the preventive use of force to elimi-
nate a threat to international peace and security, such use of force is
legal under international law. However, legality is not enough.
Collective action also needs legitimacy in order to sustain and strength-
en the international legal order.297 The moral perspective is that the
action taken must be generally accepted as just and necessary. The
political perspective is that agreed criteria of legitimacy will presumably
not only enhance consensus within the Security Council and interna-
tional support for the Council’s decisions, but also minimise the risk of
individual states bypassing the Security Council.298 Recently, efforts
have therefore been made to define general criteria of legitimacy for

Security Council authorisation of the use of military force.

5.1. Five general criteria of legitimacy

The 2001 report of the International Commission on Intervention and
State Sovereignty (ICISS), The Responsibility to Protect, and the 2004
report of the High-level Panel on Threats, Challenges and Change, A
more secure world: Our shared responsibility, seem to reflect a broad con-
sensus on five criteria of legitimacy relevant to the collective use of
force in general.” The High-level Panel defines these minimum crite-

ria as follows:*®

In considering whether to authorize or endorse the use of military force, the
Security Council should always address — whatever other considerations it may

take into account — at least the following five basic criteria of legitimacy:

(a) Seriousness of threat. Is the threatened harm to State or human security of
a kind, and sufficiently clear and serious, to justify prima facie the use of military
force? In the case of internal threats, does it involve genocide or other large-scale
killing, ethnic cleansing or serious violations of international humanitarian law,

actual or imminently apprebended?

(b) Proper purpose. Is it clear that the primary purpose of the proposed mili-
tary action is to halt or avert the threat in question, whatever other purposes or

motives may be involved?



(¢) Last resort. Has every non-military option for meeting the threat in question
been explored, with reasonable grounds for believing that other measures will not

succeed?

(d) Proportional means. Are the scale, duration and intensity of the proposed

military action the minimum necessary to meet the threat in question?

(e) Balance of consequences. Is there a reasonable chance of the military
action being successful in meeting the threat in question, with the consequences of

action not likely to be worse than the consequences of inaction?

The High-level Panel suggests that these criteria should be embodied in
declaratory resolutions of the Security Council and General Assembly
and also advocates that member states should subscribe to them.* The
UN Secretary General, Kofi Annan, has adopted the High-level Panel
criteria and recommended that the Security Council adopt a resolution
setting out these criteria and expressing the intention of the Council to
be guided by them in future decisions concerning the authorisation of

the use of force.’®

5.2. Vagueness of the criteria
It is not difficult to agree to these five criteria in their general form.
They are based on considerations of necessity and proportionality,
which already permeate international law on self-defence as well as UN
Charter Chapter VII on collective enforcement action. It should there-
fore be possible to rally international support behind these criteria.
Although universal agreement on these very general criteria would pro-
vide a useful starting point, one may nevertheless question how much
would have been achieved.

The really controversial issue is the specific contents of the criteria:
how should they be applied to specific issues in actual cases? In this
respect, two criteria which stand out as the most crucial are arguably

also the most difficult to define exactly:

Seriousness of threat: the threshold criterion
When is there a threat to international peace and security of such a

kind, reality and gravity as prima facie to warrant the collective use of
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military force? As regards non-imminent threats, this question is diffi-
cult to answer in the abstract and is likely to be controversial.

There is a marked difference here between intervention to halt or
avert humanitarian catastrophes and the use of force to eliminate
external threats to international peace and security. As regards the for-
mer, as the High-level Panel stated, there seems to be widespread agree-
ment that the threshold is a situation of “genocide or other large-scale
killing, ethnic cleansing or serious violations of international human-
itarian law, actual or imminently apprehended”*”® No similar “objec-
tive” threshold exists as regards external non-imminent threats,
including threats from international terrorism and the proliferation of
WMD.

Last resort: the essential criterion of necessity
When is it reasonable to believe that measures other than military force
will not succeed?

As regards non-imminent threats, this question is difficult to
answer in the abstract and is likely to be controversial in specific cases.

Here too, there is a marked difference between intervention to halt
or avert humanitarian catastrophes and the use of force to eliminate
external threats to international peace and security. As regards the for-
mer, since the agreed threshold is an imminent humanitarian catastro-
phe, the immediate necessity of using military force as a last and only
resort will presumably be evident in most cases. The same “objective”
urgency does not exist as regards external, non-imminent threats,
including threats from international terrorism, “rogue states” and the
proliferation of WMD; there is, by definition, time to explore non-mil-
itary alternatives.”

Consequently, whereas there is “an enormous amount of common
ground”™® concerning the conditions of legitimate humanitarian inter-
vention, this is not the case as regards preventive military action. As
regards the preventive use of force against non-imminent external
threats, including threats from international terrorism and the prolif-
eration of WMD, there is no clear definition of the two crucial criteria,
namely the threshold criterion of a sufficiently serious threat, and the
essential necessity requirement that military force must be the last
resort. On the contrary, there is ample room here for discretion and

thus also controversy and arbitrariness.



5.3. Elaborating the criteria

The High-level Panel admits that: “The guidelines we propose will not
produce agreed conclusions with push-button predictability”.** This is
quite an understatement. The challenge is therefore to elaborate the
five criteria further, especially the two crucial criteria of serious threat
and last resort, in order to discuss the circumstances in which these
conditions may arguably be met in the context of threats emanating
from international terrorism and the proliferation of WMD. In this
respect, the previous practice of the Security Council (cf. Sections 3-4)

may provide some guidance.

I) Serious threat

General Considerations

Any threat from international terrorism or proliferation of WMD in
order to justify the preventive use of force must, as a minimum, gen-
uinely pose a “threat to international peace and security” within the
meaning of Article 39 and Security Council practice. Relevant factors in
this respect are the character, source, gravity and proximity of the threat.

The threat must be so real and serious that, although the right of
self-defence under current international law does not apply, it would be
too dangerous for the international community to stand idly by wait-
ing for the threat to become imminent.

The importance of reliable information on the character of the
threat is obvious (Iraq 2003), including informed estimates regarding
the probability from a technical point of view that a potential threat
will in fact develop into an actual threat.

However, also more complex and/or political factors will often be
relevant, such as the past conduct of the regime or group which is the
source of the threat, aggressive statements from the relevant state or
group, the perceived accountability of the responsible regime or group
in the international community and the geo-strategic position of the
state ot group.

Although a serious threat will often involve violations of interna-
tional obligations (e.g. South Africa 1977, Iraq 1991), a violation of
international law is not a necessary condition for determining that a
serious threat exists (e.g. Security Council Resolution 687 on WMD in
the Middle East).
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International terrorism

International terrorism is universally regarded as a serious threat to
international peace and security (cf. also Security Council Resolution
1368). In some cases it may be controversial to label acts of force as ter-
rorism, due to the absence of and controversies over a universal defini-
tion of “terrorism”. Presumably, however, in most cases it will not be
contested that acts of international terrorism constitute such a serious
threat that the use of military force may be necessary in the last resort,
including against states supporting or harbouring the terrorists. The
risk of arbitrariness is not high. To a large extent, whatever its source,
whoever are its sponsors and however it appears, a terrorist threat is a
terrorist threat.

However, Security Council authorisation of the collective use of
force may not be a very relevant option to counter international terror-
ism. Presumably, most threats from international terrorism will only
become apparent once acts of terrorism have occurred. In that case, the
right of self-defence will presumably cover the use of force necessary to
prevent the ongoing threat of further attacks, providing the host state
is either unwilling or unable to eliminate the threat. Even in the absence
of previous attacks, the right of self-defence arguably applies in the case
of an imminent threat of terrorist attack directed against a specific
state (see Chapter 3).

Conceivable threats from international terrorism which may prima
facie justify the use of force but which are not covered by the right of

self-defence would include:

1) A situation in which a private (terrorist) group or organisation
threatens to strike some time in the future without identifying any
specific state(s) as its victim.

2) Asituation in which a private (terrorist) group or organisation seeks

to acquire WMD.

Since no legitimate purpose might justify the acquisition of WMD by
non-state actors, the mere fact that the group is seeking to acquire such
weapons may arguably in itself constitute a threat to international

peace and security warranting, in the last resort, the use of force.



States and WMD

The issue of states possessing WMD is more complex. The possession
of WMD is not prohibited by general international law, although most
states have adhered to the two conventions prohibiting biological and
chemical weapons, and almost all states have adhered to the convention
prohibiting the proliferation of nuclear weapons and aiming at com-
plete nuclear disarmament. As regards nuclear weapons in particular, in
the absence of a general prohibition, the problem is that some states
lawfully possess them, either because they are original nuclear-weapon
states or because they have not adhered to the NPT, whereas others
have undertaken not to acquire them. The situation is further compli-
cated by the freedom of each state to withdraw from its obligations
under the WMD conventions.

Although it could nevertheless be argued that, due to the magnitude
of harm and destruction which would result from their use, the very exis-
tence of WMD is a serious threat to international peace and security, such
a position is not realistic from a political point of view. Unsurprisingly,
the Security Council has never made such a general statement.

In Resolution 1540 (2004), however, the Security Council has
affirmed in general terms that the “proliferation of nuclear, chemical
and biological weapons constitutes a threat to international peace and
security”, and it has also taken certain enforcement measures to pre-
vent proliferation to non-state actors. However, the general statement
would seem to cover states too. And this is where the sweeping state-
ment arguably becomes problematic, at least in so far as it may imply
the use of military force in the last resort.

Evidently, the absence of a general prohibition on nuclear weapons,
combined with the fact that five state parties to the NPT already pos-
sessed nuclear weapons and continue to do so today (USA, Russia,
China, UK and France), and, in particular, that other states that are not
parties to the NPT have also developed a nuclear-weapons capability
(India, Pakistan, Israel and possibly North Korea), makes more complex
the question of whether the proliferation of nuclear weapons to other
states could arguably constitute a threat to international peace and
security. Whether or not the relevant state is a party to the NPT, that
state might argue that its acquisition of nuclear weapons was merely a
legitimate defensive precaution against perceived threats from neigh-

bouring states already in possession of nuclear weapons.
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As an example, it would thus seem difficult to justify in principle
why Iran’s development of nuclear weapons should constitute a serious
threat warranting the preventive use of force in the last resort when
Israel’s possession of such weapons does not, regardless of the legal fact
that, unlike Iran, Israel is not a party to the 1968 NPT.

There is a precedent in Security Council practice that the develop-
ment by a state of nuclear weapons may constitute a threat to the peace,
even though that state has not adhered to the 1968 NPT and therefore
is not in violation of its international obligations (South Africa 1977).
Conversely, in the case of Iraq the Security Council also referred to Iraq’s
non-compliance with its international obligations not to develop WMD
(Iraq 1991). However, the common feature in these two cases was that
these were regimes with a record of aggression against neighbour states
(as well as an internal policy of oppression). The rationale underlying
these cases seems to be that the development of WMD by aggressive and
unreliable regimes constitutes a threat to international peace and secu-
rity which may warrant the use of force in the last resort (Iraq 2002-
2003). However, the political factor inherent in labelling certain states as
irresponsible possessors of WMD is obvious. Selective action against

WMD threats will not enhance the legitimacy of the Security Council.

2) Proper purpose

Presumably, the Security Council decision-making process will in itself
guarantee that the preventive use of force is not abused in the pursuit
of the national interests of individual states. It cannot be ruled out that
states that are willing to participate in military action may also have
other motives than altruistic concern for international peace. However,
this is not problematic as long as the Security Council affirms that

there is a proper purpose overall.

3) Last resort

General considerations

The collective use of military force must always be the last resort
(Article 42, providing for military force if non-military measures
“would be inadequate or have proved to be inadequate”). The question
of whether and when the preventive use of force is the last resort is per-
haps at the very heart of the current international debate. The High-

level Panel arguably lowers the Charter threshold somewhat by requir-



ing only that there be “reasonable grounds for believing” that other
measures will not succeed. This impression is reinforced by a central

remark in the High-level Panel Report:

In the world of the twenty-first century, the international community does have
to be concerned about nightmare scenarios combining terrovists, weapons of mass
destruction and irresponsible states, and much more besides, which may conceiv-
ably justify the use of force, not just reactively but preventively and before a latent
threat becomes imminent.... The Security Council may well need to be prepared
to be much more proactive on these issues, taking more decisive action earlier,

than it has been in the past.”

It is clear that the state or group responsible for the serious threat must
be unwilling or unable to eliminate it, despite international pressure
and (the prospect of) sanctions. The question is how far the interna-
tional community must pursue non-military measures before deeming
them useless, and for how long it can reasonably afford to put its trust
in non-military sanctions while, in the meantime, the threat is growing.
There is no general answer to this question, which depends above all on
the source of the threat and, in the case of state complicity, the nature,
past record and perceived responsibility of the regime. In any event, the
preventive use of force against non-imminent threats presupposes a
concept of necessity different from the traditional one. As regards pure-
ly preventive action, the assessment of necessity can hardly be subject-
ed to the usual objective criteria of imminence; rather, it involves a com-

bination of factual, discretionary and purely political elements.

International terrorism

As mentioned earlier, while purely preventive military action against
terrorism may not be so relevant, after a terrorist attack has occurred
the right of self-defence will apply. Even so, the option of preventive
military action against terrorism is at least conceivable.

If the host state is unwilling to eliminate the threat, it is to be
expected that its behaviour may be influenced by non-military meas-
ures dissuading the regime from supporting or harbouring terrorists.
Some regimes may prove immune to international pressure and sanc-
tions. However, only experience can justify the conclusion that non-

military measures will not work. And, in the case of non-imminent
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threats, there is by definition time to try alternatives to military force.’®

However, the amount of time available may be uncertain, because the
threat is unpredictable and may in fact be imminent. Therefore, the
patience the international community is required to show is presum-
ably relatively short.

If the host state is unable to prevent terrorist activities emanating
from its territory because it does not have the capacity to do so or
because the central government has fallen apart (anarchy), non-military
sanctions against the state will not eliminate the threat. In this case, the
use of military force will arguably be the only option to eliminate the

terrorist threat.

States and WMD

Generally, it is to be expected that the behaviour of states may be influ-
enced by non-military measures, including economic sanctions to dis-
suade a regime from developing WMD. Only experience can justify the
conclusion that non-military measures will not work because a partic-
ular regime is immune to pressure; and in the case of non-imminent
threats, there is by definition time to try alternatives to military force.’”
The patience that the international community will be required to
show will depend, among other things, on the proximity of an actual
WMD threat, that is, on a technical estimate of when such weapons

may become operational.

4) Proportional means

General considerations

Proportionality is inherently a vague concept, although it does have a
strong position in international law on the use of force (see Chapter 3).
The core of proportionality is that any use of force should be reduced

to the minimum necessary to eliminate the threat.

International terrorism

To the extent that threats emanating from international terrorism may
be effectively countered at all by the use of military force, such use of
force will typically take the form of targeted pin-prick action against
terrorist camps and bases abroad. The scale and duration of such action
is not likely to come into conflict often with the requirement of pro-

portionality.



As regards states supporting terrorists, if targeted operations
against the terrorists are able to eliminate the specific threat, it may
arguably be disproportional to remove a regime which has so far sup-
ported or harboured them. However, it could also be argued that a
regime supporting terrorists will be likely to continue doing so, even
after the immediate threat has been eliminated. If such a regime does
not respond to international demands for a change in its policy, includ-
ing non-military sanctions, its forcible removal may arguably be both
necessary and proportionate in order to prevent the likely emergence of

new terrorist threats.

States and WMD

Once the use of military force has become necessary as the last resort,
presumably, targeted action will not suffice to remove the threat. States
developing such weapons will presumably have taken steps to ensure
that their WMD capability is not vulnerable to pin-prick attacks by
spreading and hiding the research facilities, weapons and means of
delivery in different locations. Therefore, an all-out invasion and
forcible regime change may be the only military options available to

remove the threat, in which case they are also proportionate.

5) Balance of consequences

Assessing whether military action is likely to be successful in eliminat-
ing the threat and whether the consequences of an action will not be
worse than the consequences of inaction is clearly a highly complex
exercise. First of all, the assessment is based on presumptions and esti-
mates concerning future events, which are by definition uncertain. And
what kind of time frame should provide the basis of the assessment:
one year, ten years? Secondly, the balancing of harmful and benevolent
consequences is inherently subjective, especially as regards external
threats, where the harm done by acting may be of a quite different char-

acter than the threat that has been removed.

5.4. Criteria and decision-making procedure

Even though the five criteria of legitimacy may thus to some extent be
elaborated on the basis, among others, of Security Council practice,
norms of international law and common sense, inevitably a wide

scope for political discretion remains as to whether the threat to
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international peace and security justifies the use of military force and
justifies it now.

However, whereas this may be a strong argument against any doc-
trine of the preventive use of force by individual states (see Chapter 5),
the decision-making procedure in the Security Council is presumably a
strong guarantee against any outright abuse of preventive military
force, since it ensures not only legality of action, but also that action
will only be taken if this is both just and necessary.” In other words, the
Security Council’s procedural safeguards compensate for the inherent

vagueness of criteria.

6. Conclusion

Security Council enforcement action: legal basis and scope

Security Council enforcement action differs fundamentally from the
right of self-defence. First, whereas self-defence is an individual right of
the state victim of an armed attack, the Security Council has a general
responsibility for the maintenance of international peace and security
(Article 24(1) of the UN Charter), which in the case of a threat to peace
includes the option of military enforcement action (Articles 39 and 42
of the UN Charter). Second, whereas the right of self-defence is condi-
tional upon the occurrence or imminent threat of an attack, the com-
petence of the Security Council to authorise the use of force also
extends to broader threats to international peace and security, includ-
ing threats that have not (yet) been directed against any specific state(s)
and have not yet become imminent. There are, in fact, no legal limits on
the freedom of the Security Council to determine the existence of a
threat to the peace and to decide that military action is necessary to

meet it.

International terrorism

Most states have undertaken international obligations to combat and
punish terrorism in accordance with the twelve major UN conventions
and protocols on terrorism, and states which support or harbour inter-
national terrorists are in violation of international law. The Security
Council has stated that all acts of international terrorism constitute a
threat to international peace and security. On that basis, under Chapter

VII the Council has adopted general non-military measures to strength-



en the fight against international terrorism, as well as non-military
sanctions against regimes sponsoring terrorism. So far, the Council has
never authorised the use of military force to combat or prevent inter-

national terrorism.

WMD

The potential danger to international peace and security inherent in
the very existence of WMD has long been recognised. International
conventions have been adopted prohibiting biological and chemical
weapons and the proliferation of nuclear weapons. The Security
Council has stated in general terms that the proliferation of WMD con-
stitutes a threat to international peace and security. Under Chapter VII
the Council has adopted general measures to prevent the proliferation
of such weapons to non-state actors, as well as non-military sanctions
against states suspected of developing WMD. So far, the Council has
never specifically authorised preventive military action to eliminate a
threat emanating from WMD, although it seriously considered doing
so in the case of Iraq in 2002-2003.

Five criteria of legitimacy relevant to the authorisation

of preventive military action

If the Security Council has authorised the preventive use of force to
eliminate a threat to international peace and security, including threats
from international terrorism or the proliferation of WMD, such use of
force is legal. However, collective action also needs legitimacy to sustain
and strengthen the international legal order. The five general criteria of
legitimacy identified in the 2004 Report of the High-level Panel
appointed by Kofi Annan seem to reflect a broad international consen-

sus:

1) Serious threat. There must be a serious threat prima facie justifying the
use of force.

2) Proper purpose. The primary purpose of military force must be to
avert the threat.

3) Last resort. There must be reasonable grounds for believing that non-
military sanctions will not succeed in eliminating the threat.

4) Proportional means. The use of military force must include only the

minimum necessary to avert the threat.
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5) Balance of consequences. There must be a reasonable prospect that the

military action will succeed and will not do more harm than good.

Although universal agreement on these very general criteria would pro-
vide a useful starting point, one may nevertheless question how much
would have been achieved. In particular, the threshold criteria of a seri-
ous threat and the crucial necessity requirement of last resort are inher-
ently vague as regards preventive military action. The general criteria
leave ample room for discretion, controversy and arbitrariness. An
attempt to elaborate further the five criteria as regards international

terrorism and states with WMD is summed up below.

Preventive military action against international terrorism

Security Council practice supports the view that military enforcement
action against threats from international terrorism is an option.
However, an authorisation by the Security Council of the collective use
of force may not be a very relevant option to counter international ter-
rorism. Presumably most threats from terrorism will only become
apparent once terrorist attacks have occurred, in which case the right of
self-defence covers necessary responses to prevent the ongoing threat of
further attacks. A Security Council authorisation will only be legally
required where preventive action is considered even in the absence of
previous terrorist attacks. This may be relevant exceptionally in the fol-

lowing circumstances:

Serious threat. Preventive action may arguably be prima facie justified,
notably if a private (terrorist) group or organisation acquires or seeks to
acquire WMD, or threatens to strike against the international commu-

nity without identifying any specific victim state(s).

Last resort. If the host state seems unwilling to eliminate the threat, it is
to be expected that its behaviour may be influenced by non-military
measures. Only experience can justify the opposite conclusion, but con-
sidering the nature of the threat, the respite available will be brief. If the
host state is unable to prevent terrorist preparations on its territory,
non-military sanctions are obviously useless, and only military force

will succeed in eliminating the terrorist threat.



Proportional means. Specific terrorist threats may often be eliminated by
targeted pin-prick action against terrorist camps and bases abroad, that
are not likely to conflict with the requirement of proportionality. If a
regime supporting terrorists proves persistently unwilling to abide by
international demands for a change in its policy, the forcible removal of
the regime may arguably be both necessary and proportionate to pre-

vent the likely emergence of new terrorist threats.

Preventive military action against states with WMD

There is a precedent in the Council’s practice for the view that, if neces-
sary, military action against threats from states developing WMD is an
option. An authorisation by the Security Council of preventive military
action would seem more relevant to state threats than to terrorist
threats, since a state threat may well be perceived as both apparent and
real, even though it has not yet materialised in an armed attack or an
imminent threat of attack that would trigger the right of self-defence.
At the same time, however, preventive action against threats from
WMD states is not only more controversial, but the stakes involved are
also higher than as regards military action against terrorists. A Security
Council authorisation is necessary to conduct purely preventive action
against states possessing or developing WMD. Such an action may be

relevant in the following circumstances:

Serious threat. It is difficult to define in general terms the conditions
which may arguably justify purely preventive action against a state that
is suspected of possessing or developing WMD. As regards nuclear
weapons especially, it may be problematic to regard the proliferation of
such weapons to new states as in itself constituting a threat to interna-
tional peace and security, since, unlike private groups, such states may
invoke legitimate defensive purposes by referring to the possession of
nuclear weapons by certain other states. Only a universal prohibition
on nuclear weapons would remove this ambiguity. To establish a real
and serious threat, the evidence of a state possessing or developing
WMD should arguably be supplemented by indications that the rele-
vant regime may well be willing to use such weapons for aggressive pur-
poses (hostile intent). Relevant indications would be that the regime
has previously used WMD, has previously committed aggression

against other states and has made credible threats. Saddam Hussein’s
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regime in Iraq had such a record, and in 2002-2003 the Security
Council therefore considered the use of military force as a last resort to

disarm Iraq.

Last resort. Generally, it is to be expected that the behaviour of states
may be influenced by non-military measures. Only experience can jus-
tify the opposite conclusion, and as regards non-imminent threats,
there is by definition time to try alternatives to military force. In the
case of Iraq, the Security Council could not agree that in March 2003
the time had come to resort to force as a last resort to disarm an Iraq

suspected of the possession of WMD.

Proportional means. Presumably, targeted pin-prick action will most
often not suffice to remove a threat from a state in possession of WMD,
which in any event may well resurface. An all-out invasion and forcible
regime change may be the only effective, and thus arguably propor-

tional, measure available.

Concluding remarks

Preventive military action authorised by the Security Council is legal.
The five general criteria of legitimacy are inherently vague, whether fur-
ther elaborated or not. However, the decision-making procedure of the
Security Council, in requiring a qualified majority of 9 votes in favour
(out of 15 Members) and the absence of a Great Power veto, is presum-
ably a strong guarantee that the collective option of preventive military
action will not be abused. However, inherent in the same decision-mak-
ing procedure is the inevitable risk that, due to a Great Power veto, the
Security Council may fail to act preventively even in those exceptional
cases where, according to the five criteria and the prevailing opinion
among member states, there were sound and compelling reasons to do
so. If so, individual states or regional organisations may be inclined to

consider bypassing the Council and acting alone (see Chapter 5).
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Preventive Use of Force

not authorised

by the Security Council

Strong states in particular may be willing to undertake purely preven-
tive action, even if the Security Council is blocked, to counter what they
conceive to be a serious threat to their own national security or to inter-
national security in general, especially those emanating from interna-
tional terrorism or the proliferation of WMD. The legality and justifia-
bility of such unauthorised preventive military action is the subject of
the present chapter.

The chapter is structured as follows. In the absence of Security
Council authorisation, the purely preventive use of force has no legal
basis in current international law (Section 1). As with unauthorised
humanitarian intervention the questions are whether, in exceptional
circumstances, the preventive use of force may nevertheless be justifi-
able on moral and political grounds (Section 2) and, if so, under what
conditions and criteria (Section 3), and what legal-political strategy
should be pursued with regard to unauthorised preventive action?

(Section 4). The chapter ends with a conclusion (Section 5).

|. The absence of a legal basis

Purely preventive military action against non-imminent threats is illegal
in the absence of a prior authorisation from the Security Council. The
right of self-defence does not apply; no other organ than the Security
Council can legally authorise the use of force; and the customary defence

of necessity is not available in the case of preventive military action.

[.1. The right of self-defence does not cover
preventive action
Unilateral use of force is allowed in self-defence only in accordance with

Article 51 of the UN Charter. Apart from the right of self-defence, any
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more far reaching right of forcible self-help against another state which
might have been recognised in state practice prior to 1945 did not sur-
vive the UN Charter, which in Article 2(4) stipulates a general prohibi-
tion on the use of force by states.” Although the limits of the current
right of self-defence are controversial, it is clear that, in the absence of
a previous attack, purely preventive action to counter non-imminent

threats falls outside the right of self-defence (see Chapter 3).

[.2. The Security Council has exclusive powers to
authorise preventive action

Collective action, or the use of force authorised by the Security Council
under Chapter VII, Articles 39 and 42, is legal and may include purely
preventive military action beyond the limits of self-defence. If, due to
the lack of a qualified majority or a veto by a Permanent Member, the
Security Council cannot authorise the use of force, no alternative
forum exists for legally authorising an otherwise illegal use of force (see
Chapter 4).

[.3. Preventive action as a legal necessity?
Preventive military action cannot be legally justified under the defence
of “necessity”. “Necessity” is recognised under international law as an
exceptional legal defence precluding the wrongfulness of an act that is
not in conformity with an international obligation, with the result that
a state does not incur international responsibility for actions justified
by necessity.”*

Article 25 in the ILC Draft Articles on State Responsibility concern-
ing “necessity”, which broadly reflects customary international law, *"

provides that:

1. Necessity may not be invoked by a State as a ground for precluding the wrong-
fulness of an act not in conformity with an international obligation of that State

unless the act

(a) is the only way for the State to safeguard an essential interest against a grave

and imminent peril; and

(b) does not seriously impair an essential interest of the State or States towards

which the obligation exists, or of the international community as a whole.



2. In any case, necessity may not be invoked by a State as a ground for preclud-

ing wrongfulness if:

(a) the international obligation in question excludes the possibility of invoking

necessity; or
(b) the State has contributed to the situation of necessity.

Furthermore, necessity may not be invoked to justify conduct not in
conformity with a peremptory norm of international law, i.e. jus cogens
(Article 26).

The “essential interest” which must be endangered for a situation of
necessity to exist may be an essential interest of either the invoking
state or the international community as a whole.”™* A threat to interna-
tional security may thus be a valid ground for invoking necessity.

However, to justify the defence of necessity, that interest must also
be faced with a “grave and imminent peril”. The peril must be objec-
tively established and must be proximate or in any event inevitable**
Since preventive military action against non-imminent threats is char-
acterised by the absence of an imminent threat, the crucial and indis-
pensable condition of invoking necessity - the imminence and urgency
of the threat - is missing. This suffices in itself to conclude that the
defence of necessity is in any event not applicable to preventive action.
It is therefore not necessary in this context to assess whether necessity

may ever be invoked to justify the use of military force.**

2. lllegal but legitimate?

If a Security Council authorisation for preventive military action can-
not be obtained, especially if this is due to a Great Power veto, as with
humanitarian intervention the question arises whether preventive
action may nevertheless be justifiable on political and moral grounds in
exceptional circumstances. However, as has already been shown in
Chapter 4 (Section 5), the basis for arguing legitimacy and necessity is
fundamentally different when it comes to preventive military action as
compared with humanitarian intervention. Whereas there is a wide-
spread consensus in the international community that humanitarian

intervention is legitimate, if necessary even without the blessing of the
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Security Council, there is no common ground as to whether and when

preventive action may be legitimate.

2.1. The dangers of unauthorised preventive
military action

Unlike in the case of humanitarian intervention, there is no interna-
tional consensus on the circumstances in which, if ever, preventive mili-
tary action to counter a perceived threat is justifiable (cf. Chapter 4).
This makes it difficult to claim in any specific case that, by refraining
from authorising preventive action, the Security Council has “failed to
act”. It may thus be said that, whereas a doctrine of humanitarian inter-
vention may be subject to abuse, a doctrine of preventive military action
invites abuse. In fact, it seems hard to imagine any military action which

could not be defended under some concept of threat prevention.*”’

The subjectivity of identifying potential threats

The question of what kind of situation arguably constitutes a threat to
international peace and security sufficiently serious to warrant consid-
eration of the use of military force to eliminate it is inherently subjec-
tive, since it involves speculating on future events and intentions. In the
case of non-imminent threats, including threats from international ter-
rorism and the proliferation of weapons of mass destruction (WMD),
there is thus no “objective” standard to rely on. The assessment
required is by its nature political. It is therefore bound to be controver-

sial, and it encourages abuse for motives of national interest.

The relative necessity of preventive action

Preventive action, by definition, cannot be justified with reference to
actual, urgent necessity. The necessity of preventive action is political
and subjective. Whereas self-defence and humanitarian intervention
are justified by an imminent threat (as a minimum), preventive action
is not an emergency measure but rather a political instrument, involv-
ing the application of military force as a precautionary measure of risk
management to prevent a development which is deemed prejudicial to
the interests of national and/or international security. That is why it is
difficult to label inaction by the Security Council a “failure to act”,
since, when the Security Council does not authorise preventive action,

this may well be due to legitimate disagreement among its members as



to the necessity of using military force now, rather than waiting to see

whether non-military means will succeed in eliminating the threat.

The vagueness of conditions makes the absence of procedural
safeguards critical

The inherently vague basis for and subjective character of assessing that
there is a serious threat to international peace and security, and that,
although the threat is not yet imminent, the use of force is necessary
now to eliminate that threat, makes the absence of procedural safe-
guards such as those involved in Security Council decision-making crit-
ical in terms of claims to legitimacy. Whereas Security Council preven-
tive action may be presumed to be legitimate - i.e. motivated by a real
threat, intended only to eliminate that threat, and based on a shared
assessment that military force is the last resort - unilateral preventive
action is likely to be met with a presumption of wrong intentions and

motivations of self-interestedness.

The risk of wrong assessment or intelligence

The political price of conducting preventive action unilaterally will be
high if it turns out that intelligence concerning the existence and grav-
ity of a military threat on which the initial decision to resort to force
was based was incorrect, and that, therefore, the case for preventive

action was in fact weak.

The prerogative of strong states

Preventive action, even more so than humanitarian intervention, is des-
tined to be a prerogative of strong states, since only strong states have
the military muscle required and, above all, the strength to afford the
risks involved. If a state is the target of preventive action, it is likely to

be a relatively weak state.

The real risk involved in demolishing the international legal order
The preventive use of force by individual states is at odds with the very
rationale of the UN Charter, which builds on the non-use of force
between states, except in self-defence against an armed attack, and a
system of collective security. Once a doctrine of preventive action is

318

invoked by one state,’* it is to be assumed that other strong states will

follow if they consider that their security or other interests will be best
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served by doing so.’”” And, due to its vagueness, a doctrine of preventive
war can hardly be restricted to a set of specific and narrowly defined cir-
cumstances. Consequently, a doctrine of preventive action is likely to
erode, if not entirely demolish, the authority of the principle of the
non-use of force, with the likely consequence that armed conflict will

increase markedly.

2.2. The possible justifiability of unauthorised preventive
military action

Despite these obvious dangers, it may not be entirely ruled out that,
exceptionally, preventive action could arguably be justifiable on politi-
cal and moral grounds, even without a Security Council authorisation,
and that a majority of states would indeed accept such action as justi-
fied in the specific circumstances. This may be the case especially as
regards preventive action against international terrorism and states
with WMD.

A threat may be real and grave, although not yet imminent

A serious threat to states and the international community at large may
exist, even though the threat has not yet become imminent. There is a
precedent in Security Council practice that even non-imminent threats,
such as the proliferation of WMD, may constitute “a threat to interna-

tional peace and security” (see Chapter 4).

Some threats may not be eliminated by non-military means

Many non-imminent threats may presumably be eliminated without
resorting to the use of military force, bringing, instead, political and
economic pressure to bear on the state responsible for the threat.
However, in some cases non-military sanctions may not suffice. Some

regimes may prove immune to them.

Some threats may not be deterred by the threat of retaliation

Traditionally it has been assumed that states threatening others may at
least be deterred from giving effect to the threat by by the prospect of
overwhelming retaliation. However, this strategy is based on the rational
behaviour of international actors and may not work against regimes with
a bad international standing, so-called “rogue states”, or against private

terror cells or organisations without a national interest to protect.”



Necessity to act because to wait would be too risky

If a potential threat is real and grave, and it seems clear beyond reason-
able doubt that it will not be possible to remove it by non-military
means, the use of force to eliminate the threat may arguably be justifi-
able, even though the threat has not yet become imminent. The cost of
waiting may be unacceptable, since it may no longer be possible to act
once the threat has fully emerged, or at least it may have much more
severe consequences to wait until it has. This is especially obvious with
regard to threats emanating from the development of nuclear weapons,™
but it may also apply to terrorist threats.”” There is a precedent in
Security Council practice, namely Iraq in 2002-2003, that the use of
force may be an option even against non-imminent threats such as the
proliferation of WMD (see Chapter 4).

Enforcement of international law

An additional argument in favour of preventive action is the necessity
of backing international obligations by credible enforcement even in
the event of a paralysed Security Council. As was seen in Chapter 4, a
threat to international peace and security will most often also consti-
tute, or at least involve, one or several serious violations of internation-

al norms.

2.3. Preliminary assessment

Given the evident dangers to the international legal order and to inter-
national peace inherent in unauthorised preventive action, there is pre-
sumably little room, if there is any, for convincing the international
community in a particular case that unauthorised preventive action is
both just and necessary. If contemplated at all, unauthorised preventive
action remains a hard choice and a political decision which can only
prudently be made in concrete circumstances. Unauthorised preventive
action is not only unlawful, states conducting such action must also
expect international condemnation. Exceptionally, however, the major-
ity of states may tolerate or excuse preventive action on political and
moral grounds if the threat it seeks to eliminate is regarded as suffi-
ciently real and grave, and if other means than military force are

deemed useless.

CHAPTER 5 - PREVENTIVE USE OF FORCE NOT AUTHORISED BY THE SECURITY COUNCIL

127




128

CHAPTER 5 - PREVENTIVE USE OF FORCE NOT AUTHORISED BY THE SECURITY COUNCIL

3. Ciriteria of possible legitimacy
in exceptional cases

Chapter 4, on the use of force authorised by the Security Council, iden-
tified five general criteria of legitimacy relevant to the collective use of

preventive force.””

Obviously, the same five criteria are also relevant to
the unauthorised use of preventive force. However, it is equally clear
that the function of legitimacy is different and the application of the
five criteria becomes more controversial in cases of the unauthorised
use of force:

Since preventive action authorised by the Security Council is legal
under international law, in this context the “only” function of criteria
is to strengthen the legitimacy and consistency of Security Council
action by enhancing consensus on the issue of when the Security
Council should and should not act preventively. Furthermore, as
regards the preventive use of force with Security Council authorisation,
it was asserted that the inherent vagueness of the five criteria of legiti-
macy is compensated for by the procedural safeguards built into
Security Council decision-making, which provide a strong guarantee
against abuse (see Chapter 4).

Conversely, unauthorised preventive action is illegal under current
international law, and the function of criteria of legitimacy is therefore
to provide a moral and political justification for bypassing, if necessary,
the Security Council, even if this means violating existing norms of
international law. In other words, as opposed to authorised action, a
claim to moral and political legitimacy is the only basis for justifying
unauthorised use of force. Furthermore, in the absence of procedural
safeguards similar to those associated with Security Council decision-
making, the inherent vagueness of the five criteria calls for controversy
in specific cases, especially as regards the two crucial criteria of a serious
threat (threshold) and last resort (necessity of military force), as well as
allegations of abuse.

It follows, first, that strict observance of the five criteria of legitima-
cy is arguably even more crucial in the case of the unauthorised use of
preventive force (section 3.1). Secondly, if the Security Council is
blocked, this being the sixth criterion (section 3.2), it seems necessary to
consider, as a preferable seventh criterion, possible alternatives to Security

Council authorisation which may strengthen the moral and political



legitimacy of preventive action by providing international support and
limiting the risk of unilateral abuse (section 3.3). Finally, a further
preferable eighth criterion is that unauthorised military action should be
conducted multilaterally by the broadest possible coalition of states

(section 3.4).*

3.1. The five general criteria of legitimacy

The five general criteria of legitimacy have already been described in
Chapter 4. In the present context, it is therefore only necessary to add
some considerations of specific relevance in the absence of Security
Council authorisation. To some extent, the following remarks are influ-
enced by considerations similar to those applicable to unauthorised
humanitarian intervention.”” However, as mentioned earlier, whereas
there is a high degree of international consensus concerning the condi-

tions for legitimate humanitarian intervention,*

the criteria for legiti-
mate preventive action against non-imminent threats are much more
vague and their specific application likely to be much more controver-

sial.

[) Serious threat

As mentioned in Chapter 4, this is the crucial threshold criterion, a
minimum condition of resort to preventive military force, but also an
inherently vague criterion. As regards the legitimacy of unauthorised
action, it would therefore clearly be preferable, although it cannot be an
unconditional requirement, that such action is based on a prior deter-
mination by the Security Council that the situation constitutes “a
threat to international peace and security” within the meaning of UN
Charter Chapter VIL There is a precedent in the practice of the Security
Council in the sense that both international terrorism and the prolifer-

ation of WMD are regarded as threats to international peace and secu-

rity.

2) Proper purpose

As mentioned in Chapter 4, decision-making in the Security Council
contains an overall guarantee that action will only be taken with the
overall right intention. As regards unauthorised action no such guar-
antee exists; instead there is a real risk that the use of preventive force

will not be conducted for the right reasons.*”” Therefore, unauthorised
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action should preferably be endorsed by an alternative international
forum or agency (section 3.3) and should be carried out by the broad-
est possible coalition of states (section 3.4) in order to preclude, among
other things, allegations of national self-interestedness. Although it is
essential to avoid force being abused for reasons of the national inter-
est of individual states, the complete disinterestedness of intervening

states cannot realistically be expected.””®

3) Last resort

As mentioned in Chapter 4, this is the crucial necessity criterion - jus-
tifying the use of force as a measure of last resort - but also an inher-
ently vague criterion as regards preventive action against non-immi-
nent threats. When the threat has not yet become imminent, the urgent
necessity of a resort to force is likely to be controversial, since there is at
least time to try alternatives. It is therefore more problematic in the case
of preventive action than as regards humanitarian intervention to label
inaction by the Security Council an objective “failure to act” justifying
unauthorised action. However, the case of Iraq in 2002-2003 does show
that preventive military action may, in exceptional circumstances, be
considered by the Security Council as a measure of last resort to elimi-

nate non-imminent threats.

4) Proportional means

The action taken should be clearly restrained as to the means, scale and
duration of military force necessary to eliminate the threat and propor-
tionate to the gravity of that threat. An objective minimum is respect for
the rules of international humanitarian law. The requirement that only
necessary and proportionate force be used should arguably be even more
strictly adhered to in the case of unauthorised military action. However,
in the case of unauthorised action the restraints and control mecha-
nisms normally accompanying Security Council action are missing, and

the risk of excessive force is therefore greater.””

5) Balance of consequences

Whereas the assessment and weighing of the likely consequences, both
benevolent and harmful, of military action must necessarily be under-
taken prior to action, the perceived legitimacy among states of unau-

thorised preventive action will also depend upon the ultimately suc-



cessful outcome of the action taken, and presumably to a much greater
extent than in respect of lawful action authorised by the Security

Council

3.2. The Security Council is blocked

Respect for the UN Charter collective security system and the primacy
of the Security Council requires that, prior to undertaking unautho-
rised military action, Security Council authorisation must have been
sought in vain.

In terms of legitimacy it is crucial that inaction on the part of the
Council should be due to a Great Power veto, in which case it may rea-
sonably be said that the Council is “blocked”. Under the current prac-
tice of the Security Council, where draft resolutions are circulated
among members before being brought formally before the Council, it
cannot be excluded that a “blocking” may be demonstrated without the
matter being put to a vote, if it is clear from statements made outside
the Council that a Great Power veto must be anticipated.” However, it
is clearly preferable that in future cases a request for Security Council
authorisation should always be formally brought before the Council
and put to a vote so that any “blocking” by a Great Power veto is laid
open for all to see.’”

If, on the other hand, a request for authorisation fails to gather even
the requisite qualified majority of 9 members in the Security Council,
it cannot reasonably be asserted that the Council is “blocked”.

The primacy of the Security Council also makes it natural to require
that any unauthorised resort to force should immediately be reported

to the Council.

3.3. Preferable use of an alternative forum of legitimacy

In the event the Security Council is blocked, it is highly preferable that
alternative forums should be approached for political support to
enhance the legitimacy of preventive action and preclude allegations of
abuse. The best alternative to the Security Council is the General
Assembly, but even a (sub-)regional organisation or agency may provide
some legitimacy to the action. Ultimately, however, it cannot be ruled
out that even unilateral preventive action conducted without the sup-
port of any universal or regional organ might exceptionally be consid-

ered justifiable in its own right.
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The General Assembly. Under the UN Charter the General Assembly has a
subsidiary responsibility for the maintenance of international peace
and security. Although it has no legal powers to authorise an otherwise
illegal use of force when the Security Council is paralysed (see Chapter
4), obviously a declaration of support from the General Assembly™
would immensely strengthen the invoking states’ claim to moral and

political legitimacy.***

Regional or sub-regional organisations or agencies. No regional organisation
can provide legitimacy for preventive action in the way that the UN can,
especially the Security Council, and secondarily the General Assembly.”
Nevertheless, although regional arrangements have no legal power to
authorise an otherwise unlawful use of force (see Chapter 4), conduct-
ing preventive action through or with the support of a regional or sub-
regional organisation of agency like NATO, the OSCE, the EU or the
African Union (AU), does strengthen the claim that such action is jus-

tifiable on moral and political grounds.**

Action without UN or regional support. Preventive action conducted by an
ad hoc coalition or an individual state without the support of the
General Assembly or a (sub-)regional organ is more likely to be con-
demned than in cases where such support has been obtained.
Nevertheless, although states are generally highly critical of unilateral-
ism, it cannot be entirely excluded that even unilateral action may
exceptionally be accepted as justifiable by a majority of states if the sub-
stantial conditions of legitimacy are considered to have been clearly

met.*”

3.4. Preferable use of multilateral action

The use of force should preferably be carried out by the broadest possi-
ble coalition of the willing to preclude allegations of national self-inter-
estedness and other forms of abuse.™ It is evident that the case for legit-
imacy is stronger if preventive action is conducted multilaterally rather
than by an individual state. In principle, however, even unilateral action
by a single state may exceptionally be regarded by a majority of states as
justifiable if it is seen to clearly meet the above criteria and has been

conducted successfully.”



4. Choice of legal-political strategy

Having discussed the possible legitimacy or justifiability of unautho-
rised preventive action and the relevant criteria of legitimacy, the time
has come to address the available legal-political strategies for preventive

action and their respective benefits and drawbacks.

4.1. Four conceivable ctrategies

As with unauthorised humanitarian intervention,*®

there are basically
four conceivable legal-political strategies regarding unauthorised pre-

ventive action against non-imminent threats:

Status Quo Strategy. Outside the current scope of self-defence, preventive
military action will only be taken after prior authorisation by the
Security Council. This strategy has no ambition to create new excep-
tions to the prohibition on the use of force, including a manifest
expansion or redefinition of the current right of self-defence. However,
it may involve an ambition to improve the willingness of the Security
Council to take preventive action in cases which fulfil the five basic cri-

teria of legitimacy (Status Quo + Strategy).

Ad Hoc Strategy. Outside the current scope of self-defence, and if the
Security Council is blocked, unauthorised preventive action may be
considered as an exceptional emergency exit from international law jus-
tified on political and moral grounds only, in accordance with the six (+
two preferable) criteria of legitimacy mentioned above. The perceived
legitimacy of preventive action is not invoked to support a claim of
legality under international law, but may support a plea of extenuating
circumstances mitigating the formal breach of the law. Whereas this
strategy keeps open an exceptional option for unauthorised preventive
action, at the same time it seeks to preserve the existing legal frame-
work regarding the use of force, including the monopoly the Security

Council has to authorise the preventive use of force.

Subsidiary Right Strategy. Outside the current scope of self-defence, and if
the Security Council is blocked, a subsidiary legal right of unauthorised
preventive action is invoked in accordance with the six (+ two prefer-

able) criteria of legitimacy mentioned above. The perceived legitimacy
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of preventive action is thus invoked to support a claim of legality.
Whereas this strategy does not challenge the primacy of the Security
Council, it does challenge the Council’s legal monopoly to take deci-

sions regarding preventive action.

General Right Strategy. Outside the current scope of self-defence, a gener-
al legal right of unauthorised preventive action is invoked in accor-
dance with the five general criteria of legitimacy. The perceived legiti-
macy of preventive action is thus invoked to support a claim of legality,
most likely as an expansion of the current right of self-defence. This
strategy challenges not only the legal monopoly of the Security Council
to take decisions regarding preventive action, but even the primacy of

the Council in this respect.

4.2. Assessing the feasibility and consequences
of the four strategies

The Status Quo Strategy, with its exclusive reliance on the Security
Council as regards preventive action, is a reasonable starting point. The
criteria of legitimacy of preventive action are vague, and their specific
application is bound to spur controversy and dispute in the absence of
a generally accepted procedure such as Security Council decision-mak-
ing. Assuming that the Security Council will in fact be able to agree on
preventive action in cases where such action may exceptionally be called
for, this forum is clearly preferable for reasons of legitimacy and, above
all, in order to preserve the international legal order and the prohibi-
tion on unilateral military force. The risk of inaction involved in relying
on the Security Council may not generally be detrimental to the essen-
tial security concerns of states, since the most urgent and immediate
threats to state security are already covered by the right of self-defence.
However, in light of the current international security environment,
combined with the build-in uncertainty that the Security Council will
indeed act on occasion, it may be wise not to rule out entirely and from
the outset an option for unauthorised preventive action in exceptional
cases. Keeping a back door open may also enhance consensus in and
effective action by the Security Council (Status Quo + Strategy).

The General Right Strategy and the Subsidiary Right Strategy seem nei-
ther feasible nor recommendable. First, they both suffer from the fact

that it is hardly conceivable that an international consensus could be



achieved on a legal right of preventive action beyond the scope of self-
defence against imminent threats. Generally states do not favour
expanding the right of unilateral resort to force. Indeed, if a legal right

of unauthorised humanitarian intervention is controversial,**

so a for-
tiori is a legal right of unauthorised preventive action, the latter doc-
trine being much more far-reaching and vague than the former.** Apart
from the USA and Israel, it would seem that no other states support a

3 which is without interna-

right of unauthorised preventive action,
tionally recognised precedent in post-Charter state practice.** It thus
seems very likely that asserting a new legal right of preventive action
would only serve to weaken international law, not to amend it.

Secondly, the absence of an international consensus concerning
clearly defined criteria for the legitimacy of preventive action and the
likelihood that clear criteria are indeed impossible to define in itself
would seem to speak against any legal right strategy. Thus, whereas a
legal doctrine of humanitarian intervention may be subject to abuse, a
doctrine of preventive action could be said to invite abuse, due to the
absence of clear criteria. Thirdly, due to its open-ended and potentially
far-reaching character, the danger that invoking a legal right of preven-
tive action poses to the existing legal order and to international stabil-
ity is therefore immense. Claiming a legal right of preventive action
without a Security Council mandate challenges the exclusive compe-
tence of the Security Council under current international law to deal
preventively with international threats, thus potentially undermining
not only the UN Charter system of collective security, but also the gen-
eral prohibition on the use of force.

Obviously, the General Right Strategy, which would presumably take
the form of an enhanced reinterpretation of the right of self-defence,**
is most harmful in this respect, since it challenges not only the monop-
oly but even the primacy of the Security Council to act preventively, this
being a cornerstone of the existing legal order.

First, such a legal doctrine of preventive action is clearly subject to
abuse, hardly being distinguishable from a mere “policy of force”™*
and therefore likely to erode completely the general prohibition on the

use of force.*” As the High Level Panel aptly stated:

in a world full of perceived potential threats, the risk to the global order and the

norm of non-intervention on which it continues to be based is simply too great for
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the legality of unilateral preventive action, as distinct from collectively endorsed
action, to be accepted. Allowing one is to allow all. We do not favour the rewrit-

ing or reinterpretation of Article 5§1.*

Secondly, it is questionable whether, even from a legal-political point of
view, preventive action could be squared with the concept of self-
defence. Even if one may challenge, on legal-political grounds, the cur-
rent scope of the right of self-defence being limited only to actual or, at
the most, imminent attacks against a state, and the acute necessity of
self-defence which that traditional conception of self-defence implies,
there seems to be no way round the defining feature of self-defence: It
is a right conferred upon a state that is the victim of or is being target-
ed by (the threat of) an attack, to respond individually or collectively to
that (threat of) attack. Thus, the very concept of self-defence seems to
be incompatible with any doctrine of preventive action extending also
to more general threats to international peace and security, including
those from international terrorism and the proliferation of WMD.
This leaves the Ad Hoc Strategy as a possible way of reconciling the
exceptional political-moral necessity of preventive action with the
long-term interest in preserving the international legal order. As with
humanitarian intervention, the Ad Hoc Strategy keeps open the option
of preventive action against manifest security threats if the Security
Council is blocked, justified on moral and political grounds only, in
accordance with the criteria listed above. The Ad Hoc Strategy is flexible
and seems to fit the reality of preventive action. The general criteria are
inherently vague. Furthermore, international tolerance of unautho-
rised preventive action is likely to depend on the concrete circum-
stances, including complex factors, such as the historical record and
the political context, which may be relevant to the concrete justifiabil-
ity of preventive action but are not susceptible of general definition in
a set of criteria. In this sense, any political justification of preventive
action against military threats is basically an ad hoc challenge, more
genuinely so than is the case with humanitarian intervention, where,
although an ad hoc justification may be chosen for reasons of legal
politics, the underlying doctrine is rooted in an age-old and broad, if
not uncontested, consensus regarding the general conditions of the
legitimacy of intervention. Presumably, however, the space for a claim

to the legitimacy and necessity of preventive action without the



Security Council is much narrower than in respect of humanitarian
intervention, because the right of self-defence already covers the most
urgent external threats to the security of states, and because unautho-
rised preventive action has the potential to erode the existing legal
order entirely. Resort to preventive action without the Security
Council must in any case remain rare and exceptional; if it is not, the
existing legal order will not only be undermined, it is likely to be com-

pletely demolished.

4.3. Recommendation

On the premise that an international legal order concerning the use of
force must be preserved, it is recommended that the Status Quo (+)
Strategy should be the clear rule, i.e. relying exclusively on the Security
Council to counter non-imminent threats with force if necessary, while
working to make the Security Council more effective in responding
with resolve to emerging threats. If at all, this strategy should be com-
bined with only a very distant readiness to use the Ad Hoc Strategy as a
highly exceptional basis for unauthorised preventive action that is jus-
tified on moral and political grounds only, should the Security Council
fail to act due to a veto, actual or anticipated, in circumstances which,
in the general opinion of states, fulfil the general criteria of legitimacy.
When justifying unauthorised preventive action on political and moral
grounds only, one recognises that such action is not in conformity with
international law and that it should remain so. However, if the specific
political and moral justification finds favour in the international com-
munity, it might be regarded as constituting extenuating circum-
stances which mitigate the wrongful nature of the formal breach of the

la.W 349

5. Conclusion
No legal basis

Under current international law, purely preventive military action to
counter non-imminent threats, including threats from international
terrorism and WMD), is illegal without the prior authorisation of the
Security Council. Neither the right of self-defence nor the defence of

necessity provide a legal basis for purely preventive action.

CHAPTER 5 - PREVENTIVE USE OF FORCE NOT AUTHORISED BY THE SECURITY COUNCIL

137




138

CHAPTER 5 - PREVENTIVE USE OF FORCE NOT AUTHORISED BY THE SECURITY COUNCIL

lllegal but legitimate/justifiable?

Whereas a doctrine of humanitarian intervention may be subject to
abuse, a doctrine of preventive action almost invites abuse. Since there
are no clear and accepted conditions for preventive action, its necessity
is inherently speculative and subjective. Therefore, the danger posed by
unauthorised preventive action to the international legal order is much
more serious than is the case with humanitarian intervention.
Unauthorised preventive action challenges the very foundations of the
existing legal order, opening the door to a policy of force which, for all
practical purposes, might do away with the principle of the non-use of
force. Consequently, the room for arguing that unauthorised preven-
tive action is legitimate or justifiable is presumably much narrower
than in the case of humanitarian intervention. Even so, it cannot be
entirely ruled out that a majority of states may regard unauthorised
preventive action as a legitimate and necessary measure in exceptional

circumstances.

Criteria of possible legitimacy

This chapter has identified six “hard” criteria of legitimacy (1-6) + two
“preferable” criteria (7-8), observance of which may exceptionally sup-
port a claim that the preventive use of military force is justified even
without prior authorisation from the Security Council (1-S are the
same five criteria which are also relevant for action by the Security

Council):

1) Serious threat. There must be a serious threat prima facie justifying
the use of force.

2) Proper purpose. The primary purpose of military force must be to
avert the threat.

3) Lastresort. There must be reasonable grounds for believing that non-
military action will not succeed in eliminating the threat.

4) Proportional means. Military force must include only the minimum
necessary to avert the threat.

5) Balance of consequences. There must be a reasonable prospect that the
military action will succeed and will not do more harm than good.

6) The Security Council is blocked. The Security Council must have failed
to authorise the use of force due to a great power veto (actual or

anticipated).



7) An alternative forum of legitimacy is preferable. A declaration of support
should be sought from the General Assembly; if this is not feasible,
endorsement or support from a (sub-)regional organisation or agency
should be sought.

8) Multilateral action is preferable. In any event, the action should prefer-
ably be conducted by the broadest possible coalition of states to

avoid allegations of abuse for motives of national interest.

On the abstract level, these criteria for the possible legitimacy of unau-
thorised preventive action are identical to those that are relevant to
unauthorised humanitarian intervention. However, the question of
whether and, if so, under what specific circumstances preventive action
against non-imminent threats could arguably be considered legitimate
or justifiable is much more controversial than in the case of humani-
tarian intervention. As regards the latter, there is widespread common
ground on the specific contents of, in particular, the threshold criteri-
on of a serious threat, as well as the essential necessity criterion of using
force as the last resort, which, in the case of an impending humanitari-
an catastrophe, will normally be “objectively” evident. Conversely, as
regards preventive action against non-imminent threats there is no sim-
ilar age-old common ground to rely on; the criterion of a serious threat
is inherently vague and, above all, the criterion of force as the last resort
depends by definition on a subjective assessment and is therefore
bound to be controversial (cf. Chapter 4). In the absence of the proce-
dural safeguards of Security Council decision-making, this inherent
vagueness of the crucial criteria makes any claim to legitimacy contro-

versial.

The choice of legal-political strategy

A strategy of invoking a new legal doctrine of preventive action, whether
as a general right expanding the current right of self-defence or as a sub-
sidiary right conditioned upon the failure of the Security Council, is not
only fraught with danger to the very foundations of the existing inter-
national legal order, but also has no prospect of gaining support in the
international community. Such a strategy would serve only to weaken
international law, not to amend it. Realistically, therefore, the choice is
whether to adopt an Ad Hoc Strategy of unauthorised preventive action

when the Security Council is blocked from taking action.
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It is argued that the Status Quo (+) Strategy, which relies on the legal
and political or moral authority of the Security Council while working
to make it more effective in terms of firm responses to emerging
threats, will in almost every case presumably be preferable.

If at all, this strategy should only be combined with a very distant
readiness to consider the Ad Hoc Strategy on an exceptional basis, con-
ducting unauthorised preventive action justified in the specific circum-
stances on moral and political grounds only, in cases where the Security
Council is blocked despite the existence of circumstances which, in the
opinion of a broad majority of states, fulfil the general criteria of legit-
imacy and thus call for preventive action. An Ad Hoc approach may also
take into account context-specific factors which may often be relevant,
but which are not susceptible of abstract definition in a set of criteria.
When justifying unauthorised preventive action on political and moral
grounds only, one recognises that the action is in violation of interna-
tional law and that it should remain so. However, if the justification
finds favour among states, it might be regarded as constituting extenu-
ating circumstances mitigating the wrongful character of the formal

breach of the law.



Chapter 6 141
Conclusions and Prospects
for the Future

This report is an extension of the DUPI report of 1999 on humanitari-
an intervention. The original report focused on the dilemma that aris-
es when the Security Council is unable to authorise the use of force to
stop genocide, ethnic cleansing or gross and systematic maltreatment
of civilians. It was this dilemma that NATO was confronted with in
Kosovo. The new threats emanating from the interaction of apocalyp-
tic terrorist organisations with global reach, the spread of WMD and
failed and weak states create a similar dilemma, which was put on the
international agenda by the terrorist attacks on September 11th, 2001.
What does one do if the Security Council is unable to authorise a pre-
ventive use of force in order to counter a WMD threat that is non-immi-
nent but nevertheless judged real by most states?

The use of force for preventive and humanitarian purposes requires
a mandate from the UN Security Council to be legal. A veto from a
permanent member can consequently make military action illegal in
situations where a good case for either humanitarian intervention or
preventive action against the new threats exists. In most other respects,
the preventive use of force against the new threats raises different and
more fundamental challenges for international law, peace and stability
than humanitarian intervention.

The potential risk that unauthorised prevention against the new
threats may demolish the foundations of the UN Charter is far greater
than is the case with humanitarian intervention. While the scope for
humanitarian intervention is limited to situations in which genocide,
mass killings, ethnic cleansing or other forms of gross and systematic
maltreatment of civilians are imminent or are already taking place, the
far more proactive nature of prevention means that the scope for action
is much broader. In addition, unauthorised prevention against the new

threats might evolve into a broader doctrine of unauthorised preven-
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tion, which could be used to justify any military action, as it is hard to
think of use of force which could not be defended under some concep-
tion of threat prevention. The risk of abuse is therefore far greater.

The legal challenge posed by prevention against the new threats also
differs fundamentally from that addressed in the DUPI report on
humanitarian intervention. Unlike the use of force for humanitarian
purposes, that against the new military threats is lawful without a
Security Council mandate if it is covered by the right of self-defence,
although it is generally desirable and also foreseen in the Charter that
the Security Council should take action and authorise the use of force
in self-defence too. A mandate from the Security Council is only neces-
sary beyond the limits of self-defence.

This report has addressed these challenges from the legal, moral,
political and strategic perspectives and assessed the possibilities for
developing criteria that might help to reduce the risk that the Security
Council will fail to authorise the use of force in situations where most
states consider such use as warranted. Like the DUPI report on human-
itarian intervention, this analysis is based on a fundamental distinction
between legality and legitimacy. Decisions concerning the use of force
are never made solely on legal grounds: moral and political considera-
tions are also part of the equation and crucial with respect to deter-
mining the legitimacy of such decisions.

The actual analysis is structured around four questions. The chal-
lenges to international law, international peace and stability are initial-
ly examined from the moral, political and strategic perspectives, with an
emphasis on the latter, by asking how often preventive military action is
likely to be taken against the new threats without a UN mandate. The
more preventive military action is used in this way, the greater is the
threat to international law, the UN and international stability.

The legal analysis has answered the three questions that follow
from the legal framework described above and the mandate from the
Danish government tasking DIIS to analyse the prospects of develop-

ing criteria for collective military action against the new threats:

1) To what extent does the right of self-defence allow states to use force
against new military threats? Has the doctrine been modified since
September 11th?

2) To what extent is the Security Council competent to authorise the



preventive use of force, not covered by the right of self-defence,
against non-imminent military threats from terrorists or WMD? If
so, under what conditions? What minimum criteria of legitimacy
should apply?

3) Is preventive use of force, not covered by the right of self-defence,
against non-imminent military threats from terrorists or WMD jus-
tifiable even without Security Council authorisation? If so, under
what conditions? What minimum criteria of legitimacy should
apply? And if so, should this lead to new rules of international law

rendering even unauthorised preventive action lawful?

. Preventive use of force and the new
threats: need and feasibility

The new threats produced by the convergence of WMD proliferation,
the new terrorism with global reach and weak and failing states are real
and worrying. The proliferation of WMD technology, know-how and
materials is likely to make it easier for both states and terrorists to
obtain such weapons. In addition, there seems little doubt that apoca-
lyptic terrorist groups like Al Qaida would use WMD if given an oppor-
tunity to do so.

The significant intensification of international cooperation to fight
terrorism and the spread of WMD since September 11th is therefore
welcome news. Many diplomatic and economic initiatives have helped
to reduce the risk of WMD falling into the wrong hands, but there is
general agreement that non-military measures cannot stand alone. Use
of military force will, on occasion, be required to defeat the new threats,
and it is the use of force beyond self-defence, which creates the chal-
lenge for international law, peace and stability, that is at the heart of
this report.

The option of using force preventively as a last resort against
“rogue” states and terrorists to prevent them from aquiring and using
WMD is central to the international debate on how the new threats
should be addressed. The reason for this is that the US National
Security Strategy of 2002 (NSS) suggests that it should be possible to
use preventive force as a last resort in exceptional circumstances
because the new threats significantly increase the risk of surprise

attacks with WMD. Since it is impossible to deter “rogue” states and
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terrorists from WMD use, the NSS argues, it should be possible to use
military force to prevent these actors from acquiring such weapons
before the risk of a WMD attack becomes imminent.

The use of military force against non-imminent threats has tradi-
tionally been regarded as “preventive”, and such action is illegal accord-
ing to current international law without authorization from the
Security Council. The American proposal consequently seeks to legalise
the preventive use of force by broadening the existing right to anticipa-
tory self-defence/pre-emptive use of force to include the preventive use
of force against “rogue” states and terrorists. Anticipatory self-
defence/pre-emption is already considered legal by many states and by
the UN Secretary General in situations in which the threat of a military
attack is imminent.

There is widespread international agreement that the new threats
have served to blur the traditional distinction between the pre-emptive
and preventive use of force, and that it may be necessary to use force in
situations where the threat of a WMD attack is real but non-imminent.
The principal source of international disagreement has centered on the
questions of how preventive force should be used, and who should take
the legal and legitimate decision to employ such action.

The American proposal to expand the right of self-defence to
include the preventive use of force against “rogue” states and terrorists
seeking to acquire WMD has very little international support. The EU,
the Non-Aligned Movement, the UN Secretary General’s High-level
Panel and the Secretary General himself are of the opinion that the pre-
ventive use of force should be multilateral and authorised by the
Security Council in order to minimise the destabilising consequences
and to ensure that the UN and international law are not undermined.

The prospects for creating a new international consensus on the pre-
ventive use of force against the new threats will depend on how often
states are likely to feel compelled to resort to this option without a man-
date from the Security Council. The strategic chapter in the report there-
fore asks how often the need for preventive military action is likely to
arise and how often states are likely to consider such action as feasible.

The analysis suggests that the preventive use of force will be used
more often against terrorists than states. The case for using force
against apocalyptic terrorist groups seeking to acquire WMD is strong.

Apocalyptic terrorists are much harder to deter than states because they



have no fixed territory that is vulnerable to retaliation and tend to be
prepared to die for their cause. Such terrorists are likely to continue their
terrorism until they are captured or killed, and there is little risk of esca-
lation because they are already trying to inflict mass casualties on their
enemies. If actionable intelligence can be obtained, the preventive use of
force can be effective with respect to destroying bases and killing or cap-
turing terrorist operatives. Such attacks are likely to be small-scale, lim-
ited in scope and duration, and conducted in countries which are either
unable or unwilling to prevent terrorists from operating on their soil.
Even though the number of such attacks can be expected to grow, the
destabilising consequences are likely to be small because most states
consider such attacks legitimate after September 11th.

The strategic case for using force preventively against states that are
seeking to acquire WMD is less compelling. Deterrence is more likely to
work and the risks and costs of preventive action are far greater, since
the scale of the operations will typically be much greater too. The
record with respect to deterring states from using WMD in attacks on
other states with a credible capacity for retaliation is good. Saddam
Hussein’s Iraq, the state in recent history that has used WMD (chemi-
cal weapons) most frequently, was effectively deterred from using them
against coalition forces and Israel in the first Gulf War. States are also
unlikely to transfer WMD to terrorists because they would be unable to
control what the terrorists might do with them and because of the high
risk that such transfers would be discovered. States are consequently
most likely to use WMD or transfer them to terrorists as a last line of
defence or as a final gesture of defiance if all else is lost. Unauthorised
WMD transfers to terrorists carried out by rogue elements out of cen-
tral control in weak and failing states already in possession of WMD
seem more likely than transfers from governments in control of their
WMD.

The preventive use of force against WMD states has had a low rate
of success in the past. Limited military action in the form of air strikes
and commando raids has generally failed to stop WMD programmes.
Their effectiveness has been hampered by the difficulty of obtaining
adequate intelligence, the fear of causing collateral damage and casual-
ties, and the fear of escalation. Full-scale military operations culminat-
ing in regime change have a greater rate of success but are very costly

and very difficult to carry out.
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The dangers and difficulties associated with the preventive use of
force against WMD states have generally induced governments to think
twice before resorting to this option in the past. The number of pre-
ventive operations has proved low, and this is likely to remain the case.
Iraq has served to underline the problems that regime change by force
may involve and thus helped to ensure that the threshold for such
operations remains high. Limited military operations in the form of air
strikes are more likely, but their number is also likely to remain low due
to their limited effectiveness.

The fact that a preventive use of force will rarely be regarded as a fea-
sible option eases the intensity of the political-legal dilemma that
unauthorised military prevention poses to international law, peace and
stability. First, it gives states a strong incentive to work harder to ensure
that the need for military prevention does not arise in the first place.
The logical way of doing this is to enhance the effectiveness of the exist-
ing control regimes aimed at preventing WMD proliferation. Secondly,
it is likely to make it easier for the Security Council to agree on autho-
rising a preventive use of force in situations where a good case for such
action can be made. Preventive military action against states is likely to

seem more palatable if it reserved for exceptional cases only.

2. Preventive use of force and the right
of self-defence

Under international law, only the right of self-defence provides a legal
basis for states to use force against another state without prior autho-
risation from the Security Council. Consequently, self-defence is the
natural starting point for assessing the options available to states con-
fronted with threats emanating from international terrorism and
WMD proliferation. The right of self-defence allows a state, whether
acting individually or collectively, to use military force that is both nec-
essary and proportionate to counter an armed attack until the Security
Council has taken the measures necessary to restore international
peace and security (Article 51 of the UN Charter).

Reactive self-defence, that is, responding to an attack which has
already been launched, is at the core of the right of self-defence (Article
51). In the case of an ongoing attack, the necessity of a military
response is evident. If the attack has already been completed, the right

of self-defence depends on the existence of a continuing threat of fur-



ther attacks from the same source and the necessity of preventing or
deterring such further attacks.

The status of anticipatory self-defence, that is, the use of force to
pre-empt an imminent (threat of) attack, is controversial. Whereas such
a right was well established prior to 19435, Article 51 provides only for a
right of self-defence “if an armed attack occurs”. States have been reluc-
tant to rely on anticipatory self-defence in concrete cases, preferring
instead a flexible reading of Article 51. However, several states maintain
a right of anticipatory self-defence, and strong arguments based on
common sense and necessity speak in its favour. A credible legal argu-
ment may thus be made for a right of anticipatory self-defence in cases
where there is compelling evidence of the existence of an imminent
threat of attack. In any case, anticipatory action in such circumstances
will presumably be regarded by most states as legitimate.

“Preventive self-defence”, that is, the use of force to eliminate a per-
ceived potential threat of future attack in the absence of previous
attacks or an imminent threat of attack against (a) specific state(s), has
no legal basis in current international law. Neither Article 51 nor state
practice provides any basis for invoking self-defence on the grounds
that a state or a non-state actor is likely to strike sometime in the

future, somewhere in the world.

Self-defence and international terrorism by non-state actors
To the extent that the use of military force may be an adequate response
to the threat posed by international non-state terrorism, the current
scope of the right of self-defence, as adapted by the events following 11
September 2001, to a large extent provides a suitable framework.

Most terrorist attacks are pin-prick acts, leaving the victim state
unable to respond on the spot. Resolution 1368 (2001) and subsequent
events have affirmed that the right of self-defence applies to terrorist
attacks and continues to apply even after a terrorist attack has occurred
if this is necessary to prevent further likely terrorist attacks from the
same source. It also seems to have been established that the threshold
of state complicity in attacks by non-state actors has been lowered from
the previous standard of “substantial involvement”, so that a regime
which has knowingly harboured the terrorists responsible can also be
targeted by forcible measures of self-defence. It can be argued that the

right of self-defence against terrorist attacks is independent of state
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involvement, in which case, however, the terrorists responsible must be
the sole target of action in self-defence, and only if, exceptionally, the
state unwillingly hosting terrorists proves unwilling or unable to elim-
inate the threat itself.

The issue of anticipatory self-defence against an imminent threat of
attack is unlikely to arise often in the context of international terror-
ism, since presumably, in the absence of previous attacks, the risk of
attack will most often remain concealed until it is too late. For the same
reason, the issue of taking purely preventive action against terrorists is
unlikely to be very relevant, since international terrorist groups and
organisations will most often appear as such only after they have made
an attack, in which case the right of self-defence provides a legal frame-
work for hunting down the relevant group or organisation. However,
should it be the case that a private organisation or group without a pre-
vious record of terrorist attacks has made credible threats of attack
against (a) specific state(s), a case for the existence of an imminent
threat of attack and thus a right of anticipatory self-defence might rea-
sonably be argued.

Self-defence and threats emanating from states

As regards threats emanating from states, the right of self-defence applies
in the case of an ongoing attack. Presumably, the right of self-defence
also applies after the attack has been completed if there is evidence of an
ongoing threat of further attacks from the aggressor state. The latter may
not occur as frequently as in the context of terrorist attacks.

More relevant as regards attacks by another state is the fact that a
credible legal argument can be made for a right of anticipatory self-
defence on compelling evidence of an imminent (threat of) attack.
However, purely preventive action against states perceived as a threat is
not covered by the current right of self-defence. This holds true even if
the relevant state possesses or is developing WMD and even if the regime
is considered irresponsible by many states. Thus, the 2002 US National
Security Strategy, to the extent that it advocates purely preventive action

of this sort, has no legal basis in current international law.

The general limit of self-defence
In sum, the right of self-defence does not cover preventive action

against potential future threats in the absence of prior attacks or a truly



imminent threat of attack against (a) specific state(s). Under the cur-
rent system, preventive military action against general threats to inter-
national peace and security, whether emanating from terrorists or
states with WMD, is a matter not for self-defence but for collective

action by the Security Council.

3. Preventive use of force
with Security Council Authorisation

Security Council authorisation is the only legal option available to a
state wanting to launch a preventive attack against a non-imminent
threat emanating from terrorists or the proliferation of WMD. Nothing
in the Charter prevents the Security Council from authorising the pre-
ventive use of force against a non-imminent threat arising from e.g.
WMD. The Security Council seriously considered such preventive
action in the case of Iraq in 2002-2003, the concern of all states engaged
in the decision-making being that Iraq was continuing to develop such
weapons in contravention of its international obligations. Ultimately,
however, no fresh authorisation could be obtained in March 2003, since
Council members disagreed as to whether or not military force had
become warranted as a measure of last resort. In this case, the govern-
ments supporting the US-led Operation Iraqi Freedom claimed that the
use of force against Iraq had a legal basis in previous Security Council
Resolution 678 of 1990.

A Security Council authorisation requires nine votes in favour (out
of 15) and no vetoes from the five Permanent Members. However,
obtaining these votes is likely to be difficult in most situations because
of the controversial nature of preventive attacks. Indeed, it is likely to
be much harder to obtain a Security Council mandate for the preven-
tive use of force than has been the case with respect humanitarian inter-
vention. Other things being equal, it will be harder to prove that a threat
in time may become imminent than to document gross and systematic
violations of human rights. Recently, therefore, efforts have been made
to define general criteria that would make it easier for the Security
Council to identify situations in which the use of force is legitimate.
The five general principles of legitimacy offered in the 2004 Report of
the High-level Panel appointed by Kofi Annan seem to offer the best

hope of building an international consensus in this area because they
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are based on the age-old doctrine of a just war that states have relied on

to justify their use of force for centuries:

1) Serious threat. There must be a serious threat prima facie justifying the
use of force.

2) Proper purpose. The primary purpose of military force must be to
avert the threat.

3) Lastresort. There must be reasonable grounds for believing that non-
military measures will not succeed in eliminating the threat.

4) Proportional means. Military force must include only the minimum
necessary to avert the threat.

5) Balance of consequences. There must be a reasonable prospect that the

military action will succeed and will not do more harm than good.

These criteria are inherently vague. However, the decision-making pro-
cedure of the Security Council is presumably a strong guarantee that
the option of preventive collective military action will not be abused.
The five criteria will, almost by definition, be hard to meet with respect
to the preventive use of force, since in most cases it is likely to prove dif-
ficult for states that are in favour of taking preventive action to make a
convincing case that the threat is sufficiently serious to warrant mili-
tary action, that force is being used as a last resort and that it will not
do more harm than good.

This is not to say that it is impossible. The size of the problem
should not be exaggerated.

First, as pointed out above, the problem is not likely to be great in
relation to terrorists. This is partly because terrorist groups seeking to
acquire WMD are seen as a deadly threat by all states, and partly
because in most situations military action against terrorists will be cov-
ered by the right to self-defence (see above). It follows that the problem
of obtaining Security Council authorisation for the preventive force is
essentially limited to the threat posed by states seeking to acquire
WMD.

Secondly, most states view the threat posed by WMD proliferation
as a source of real and growing concern. At the same time, however, mil-
itary prevention against states is not an option that is undertaken light-
ly. As already noted, states usually think twice about using prevention

against other states because this is an option fraught with dangers and



difficulties. Military prevention is never a first choice option and is
therefore unlikely to be seriously contemplated and brought before the
Council unless the state(s) doing so perceive the WMD threat emanat-
ing from the state in question to be real, and unless non-military meas-
ures have first been tried and found wanting.

Even so, it is still likely to be difficult to reach agreement in the
Security Council in many cases. This does not necessarily mean that the
Security Council has failed, however. “Failure” to authorise the use of
(preventive) force in a situation in which a majority of Council mem-
bers are opposed to such action, state support for such a step outside
the Council is limited and the above criteria are not met is likely to
enhance the legitimacy of the Security Council rather than weaken it. If,
on the other hand, the Security Council fails to act due to a Great Power
veto, even though there is broad international consensus that the crite-
ria are met, then it may be legitimate for regional organisations or coali-
tions of the willing to consider bypassing the Security Council and tak-

ing action on their own.

4. Preventive use of force
without Security Council authorisation

Nonetheless, even if the Security Council fails to act in the face of broad
international agreement that the criteria are met, the preventive use of
force without Security Council authorisation is likely to be difficult to
legitimise. Because the preventive use of force against the new threats
threatens to erode, if not entirely demolish, the authority of the princi-
ple of the non-use of force except in self-defence, even strict adherence
to the principles discussed above is unlikely to buy states bypassing the
Security Council much legitimacy. In the absence of procedural guar-
antees against abuse such as those built into Security Council decision-
making, the inherent vagueness of the criteria and the absence of an
international consensus concerning the specific conditions of legiti-
mate preventive action makes any claim to the legitimacy of preventive
military action much more controversial than is the case with respect to
humanitarian intervention.

Even so, it cannot be entirely ruled out that a majority of states would
tolerate, or accept, a preventive attack as a justified measure in excep-

tional circumstances. This report consequently identifies six “hard” crite-
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ria (1-6) + two “preferable” criteria (7-8), observance of which may excep-
tionally support a claim that the preventive use of military force is justi-

fied even without prior authorisation from the Security Council:

1) Serious threat. There must be a serious threat prima facie justifying the
use of force.

2) Proper purpose. The primary purpose of military force must be to
avert the threat.

3) Last resort. There must be reasonable grounds for believing that non-
military will not succeed in eliminating the threat.

4) Proportional means. Military force must include only the minimum
necessary to avert the threat.

5) Balance of consequences. There must be a reasonable prospect that the
military action will succeed and will not do more harm than good.

6) The Security Council is blocked. The Security Council must have failed
to authorise the use of force due to a great power veto (actual or
anticipated).

7) Alternative forum of legitimacy is preferable. A declaration of support
should be sought from the General Assembly. If this is not feasible,
endorsement or support should be sought from a (sub-)regional
organisation or organ.

8) Multilateral action is preferable. In any event, action should be con-
ducted by the broadest possible coalition of states to avoid allega-

tions of abuse.

However, even when a majority of states view these criteria as fulfilled,
it is still likely to prove difficult to justify purely preventive military
action on moral and political grounds. These difficulties grow as one
moves from the pre-emptive use of force against imminent threats
towards the preventive use of force against non-imminent threats.

The best way to avoid ending up in a situation where unauthorised
preventive action has to be considered is to ensure that it does not arise
in the first place. The Security Council can do this by acting earlier and
more decisively in the relevant cases (Status Quo + Strategy). Since the pos-
sibility that the Council may still fail to act against the new threats can-
not be ruled out, consideration may be given to coupling this strategy
with a distant readiness to carry out unauthorised preventive operations

that are justified on moral and political grounds only, in the highly



exceptional situations in which there is general international agreement
that all the criteria of preventive action have been fulfilled (Ad Hoc
Strategy). When justifying unauthorised preventive action on political
and moral grounds only, one recognises that the action is in violation of
international law and that it should remain so. However, if, exceptional-
ly, the specific political and moral justification finds favour in the inter-
national community, this might be regarded as constituting extenuating
circumstances which mitigate the wrongfulness of the formal breach of
the law. However, pursuing a strategy of legalising unauthorised preven-
tive action under international law (General or Subsidiary Right strategies) is
not to be recommended. Not only would such a policy have potentially
devastating consequences for the international legal order, it would also
hold out no prospect of succeeding in a change of international law.
Unauthorised preventive action enjoys very little international support.
Currently, only the United States and Israel unequivocally support a
doctrine of unauthorised preventive military action, although Australia
and the UK have indicated some support for a flexible concept of antic-

ipatory self-defence to deal with specific terrorist threats.

5. Preventive use of force and humanitarian
intervention: looking towards the future

The challenges posed by humanitarian intervention and WMD preven-
tion are similar in the sense that they had not been anticipated when the
UN Charter was written. Both challenges require innovative responses
and new thinking with respect to the collective use of force. It took
remarkably little time for a practice of UN-authorised humanitarian
intervention to emerge. While unauthorised humanitarian intervention
remains controversial and will continue to be so for the foreseeable
future, it is now widely accepted that the UN may authorise the use of
force with the explicit purpose of stopping mass killings, genocide and
ethnic cleansing. Even though the Security Council’s responses to
humanitarian disasters leave much to be desired, as the unfolding disas-
ter in Darfur demonstrates, it has nevertheless been able to agree on a
reinterpretation of the principle of sovereignty that allows it to autho-
rise military intervention in internal conflicts for humanitarian purpos-
es.* A norm of humanitarian intervention is clearly emerging, and the

criteria outlined above are likely to reinforce this development.
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In less than two decades, we have moved from a situation in which
humanitarian intervention in any form was considered both illegal and
illegitimate to one in which UN-authorised humanitarian intervention
is standard practice and unauthorised humanitarian intervention is
likely to be seen as legitimate on political and moral grounds by many
states provided that the criteria proposed by the High-level Panel are
met. This is no mean achievement in terms of international consensus-
building, since humanitarian intervention in the early 1990s was seen
by many states as an “explosive doctrine” in much the same way as the
unauthorised preventive use of force is today.*' At the same time, how-
ever, there is very little support for creating a legal right of unautho-
rised humanitarian intervention because this would pose a threat to the
current legal order. In this sense the Ad Hoc Strategy recommended by
the DUPI report on humanitarian intervention still stands.

At present there is no sign that a similar development will take place
with regard to the unauthorised preventive use of force. Unauthorised
military prevention hardly enjoys any support at all, and the principles
proposed by the High-level Panel will do little to change that in the
short term because such action is seen as a direct challenge to the ban
on the use of force in the UN Charter. Therefore, the recommendation
in terms of political-legal strategy must be that military prevention
should only be resorted to with Security Council authorisation (Status
Quo + Strategy), and that unauthorised use should be a distant option
reserved for highly exceptional cases (Ad Hoc Strategy) and be guided by
the eight principles outlined above.

Much of the writing on the preventive use of force and humanitar-
ian intervention has been characterised by doom and gloom since the
launch of the 2003 war in Iraq. To put things in perspective, it may
therefore be useful to end this report by highlighting two factors which
suggest that the negative fallout from the war is likely to be less dam-
aging than many observers seem to think. First, even though the Bush
administration to some extent sought to legitimise the war on preven-
tive grounds, it did not create a legal precedent for preventive war
because the legal rationale for the war was based on Iraqi non-compli-
ance with UN resolutions.

Secondly, the doctrine of unilateral prevention currently articulated
by Israel and the United States is very narrow, in fact much narrower

than the doctrine of humanitarian intervention, which could be used to



justify military intervention in several countries. This would obviously
change if the doctrine was broadened to allow the use of force for other
purposes as well. This seems highly unlikely, however, because the nar-
row doctrine has so few supporters, and because it would not be in the
interest of the single remaining superpower, which will have a deter-
mining influence on the future evolution of the doctrine. Finally, the
risk of a broader doctrine is reduced by the fact that prevention is sel-
dom an attractive option. It was for this reason that Bismarck, who was
no stranger to the use of force, characterised preventive war as “suicide
from fear of death”.’*

That the preventive use of force in the form of regime change is a
high-cost, high-risk option which is likely to be used only rarely not
only gives states a much greater incentive to deflect the need for mili-
tary prevention in the first place, it also gives them a greater incentive
to seek Security Council authorization and multilateral solutions so
that the risks and the burdens become less heavy if things go wrong.
These factors, which are not based on moral or legal considerations but
on naked self-interest, suggest that prevention will be used less often
than humanitarian intervention.

The preventive use of force is consequently unlikely to make it
impossible to launch new humanitarian interventions. The fear that
this might happen has been very visible in the international debate on
humanitarian intervention since September 11th.*® This fear is exag-
gerated for two reasons. Firstly, humanitarian interventions are far
more legitimate than the preventive use of force and they enjoy strong
public support in the Western countries. Secondly, the need for human-
itarian intervention will continue to be far greater than the need for
preventive military action against the new threats. The number of
states that are potential targets for humanitarian intervention far
exceeds the number that constitute likely targets for military action to
prevent the future use of WMD. Humanitarian crises will consequently
continue to trigger calls for military intervention on a regular basis and
they cannot simply be dismissed with the argument that all military
resources have to be held in reserve for fight against terrorism. The cur-
rent debate on the possibility of a humanitarian intervention in Darfur
is an example of this dynamics at work, and it will become more force-
ful, as the international forces currently deployed to Iraq begin to with-

draw and are freed up for operations elsewhere.
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(1997) Gabcikovo-Nagymaros Project, para. 51, where the Court also held that
the defence of necessity is available only “on an exceptional basis”. The
International Law Commission Special Rapporteur on state responsibility,
James Crawford, has characterised necessity as standing “at the outer edge
of the tolerance of international law for otherwise wrongful acts”, and
there was, accordingly, in the International Law Commission a clear con-
sensus to provide the “narrowest possible definition of necessity”, Cf.
Report of the International Law Commission on the Work of its 51st
Session (1999), A/54/10, paras. 378 and 388 respectively. Thus, the defense
of necessity is “subject to strict limitations to safeguard against possible
abuse”, cf. Crawford, J. (2002), p. 178.

313 Cf. ICJ Reports (1997), para. S1.
314 Crawford, J. (2002), p. 183.
315 Crawford, J. (2002), pp. 183-184.

316 The International Law Commission Special Rapporteur, James Crawford,
and apparently the International Law Commission itself, takes the posi-
tion that necessity can never be invoked to justify the use of force, the legal-
ity of which is regulated by the primary norms of international law, cf.
Crawford (2002), pp. 185-186; Report of the International Commission on
the work of its S1st Session (1999), paras. 375, 384 and 389. See also DUPI
(1999), p. 86; Rytter, Jens Elo (2001) “Humanitarian Intervention without
the Security Council: From San Francisco to Kosovo - and Beyound”, New
Journal of International Law, Vol. 70, pp. 133-136. For a different view, Spier-
mann, Ole (2002) “Humanitarian Intervention as a Necessity and the
Threat or Use of Jus Cogens”, New Journal of International Law, Vol. 71, pp.
523-543.

317 See also United Nations, High-level Panel on Threats, Challenges and
Change (2004), 2004, para. 191.

318 The “Bush doctrine” apparently warns other nations not to take advantage
of the US doctrine: “The United States will not use force in all cases to pre-
empt emerging threats, nor should nations use preemption as a pretext for
aggression”, The White House (2002a) The National Security Strategy of the
United States of America, September 2002, p. 15.

319 See also United Nations, High-level Panel on Threats, Challenges and
Change (2004), para. 191.

320 The White House (2002a), p. 15: “But deterrence based only upon the threat
of retaliation is less likely to work against leaders of rogue states more will-
ing to take risks, gambling with the lives of their people, and the wealth of
their nations .... Traditional concepts of deterrence will not work against a
terrorist enemy whose avowed tactics are wanton destruction and the tar-
geting of innocents; whose so-called soldiers seek martyrdom in death and
whose most potent protection is statelessness”.
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321 See also United Nations, High-level Panel on Threats, Challenges and
Change (2004), para. 189.

322 The White House (2002a), p. 15: “Given the goals of rogue states and tet-
rorists, the United States can no longer solely rely on a reactive posture as
we have in the past. The inability to deter a potential attacker, the imme-
diacy of today’s threats, and the magnitude of potential harm that could
be caused by our adversaries’ choice of weapons, do not permit that
option.... Rogue states and terrorists do not seek to attack us using con-
ventional means. Instead, they rely on terror and, potentially, the use of
weapons of mass destruction - weapons that can be easily concealed, deliv-
ered covertly, and used without warning. ... The greater the threat, the
greater is the risk of inaction - and the more compelling the case for tak-
ing anticipatory action to defend ourselves, even if uncertainty remains as
to the time and place of the enemy’s attack. To forestall or prevent such
hostile acts by our adversaries, the United States will, if necessary, act pre-
emptively”.

323 See Chapter 4, Section 5.

324 It should be stressed that the inclusion of the latter three criteria (the
Security Council is blocked; preferably an alternative forum of legitimacy;
preferably multilateral action) anticipates the discussion in Section 4
below of the legal-political strategy to be pursued with respect to the unau-
thorised use of preventive force. The relevance of these three criteria pre-
suppose that no claim of a “general right” of unilateral preventive action
(expanding the right self-defence) is asserted.

325 See DUPI (1999), pp. 106-111; ICISS (2001) The Responsibility to Protect.
Report of the International Commission on Intervention and State Sovereignty
(Ottawa: International Development Research Center), pp. 32-38.

326 ICISS (2001), p. 32.

327 ICISS (2001), p. 5.

328 ICISS (2001), p. 36; DUPI (1999), pp. 110-111.
329 ICISS (2001), p. S5.

330 Cf. in the same direction ICISS (2001), p. 55.
331 DUPI (1999), p. 108.

332 ICISS (2001), p. SO, requires that a formal request for authorisation must
have been brought before the Council prior to undertaking unauthorised
humanitarian intervention.

333 The General Assembly may adopt such a declaration under Articles 10-11
of the Charter or under the 1950 Uniting for Peace Resolution. A minimum
majority of two-thirds of the UN members present is required, cf. Article 18.

334 ICISS (2001) (on humanitarian intervention), p. 48: “It is evident that, even
in the absence of Security Council endorsement and with the General
Assembly’s power only recommendatory, an intervention which took place
with the backing of a two thirds vote in the General Assembly would clear-
ly have a powerful moral and political support”. Also p. 53: “Although the
General Assembly lacks the power to direct that action be taken, a decision



by the General Assembly in favour of action, if supported by an over-
whelming majority of states, would provide a high degree of legitimacy for
an intervention which subsequently took place, and encourage the
Security Council to rethink its position”.

335 ICISS (2001), pp. 48 and 54.

336 ICISS (2001), pp. 53-54.

337 ICISS (2001), pp. 54-55.

338 DUPI (1999), pp. 108-109; ICISS (2001), p. 36.
339 DUPI (1999), p. 108; ICISS (2001), p. 55.

340 See further DUPI (1999), pp. 111-120.

341 Cf.ICISS (2001), p. 49: “there is no better or more appropriate body than
the Security Council to deal with military intervention issues for humani-
tarian purposes. It is the Security Council which should be making the
hard decisions in the hard cases about overriding state sovereignty.... That
was the overwhelming consensus we found in all our consultations around
the world”. There is thus no widespread international support for a legal
right of unauthorised humanitarian intervention, cf. DUPI (1999), pp.
118-120; ICISS (2001), p. 54.

342 Cf. High-level Panel (2004), para. 191-192: “in a world full of perceived
potential threats, the risk to the global order and the norm of non-inter-
vention on which it continues to be based is simply too great for the legal-
ity of unilateral preventive action, as distinct from collectively endorsed
action, to be accepted. Allowing one to so act is to allow all. We do not
favour the rewriting or reinterpretation of Article 51”.

343 Cf. as regards the 2002 National Security Strategy of the United States; Gray, C.
(2004) International Law and the Use of Force, 2nd ed. (Oxford: Oxford Uni-
versity Press), pp. 175-179 and 194 (the UK government prefers a flexible
concept of anticipatory self-defence/imminent threat).

344 As was shown in Chapter 3, Section 5.4 state practice contains but a few
instances of military force, which might arguably be labelled preventive
action, none of which, however, set a clear precedent for preventive action
as a legal right of self-defence or even as an acceptable or justifiable resort
to force.

345 See also Chapter 4, Section 5.4 on legal-political considerations concerning
purely preventive self-defence.

346 In the same vein, the International Court of Justice in the Corfu Channel
Case, ICJ Reports (1949), firmly rejected the UK invocation of a right of
forcible intervention in the Corfu Strait to secure evidence for a claim of
damages after two British ships had been sunk by Albanian mines in the
Corfu Channel (p. 35): “The Court can only regard the alleged right of
intervention as the manifestation of a policy of force, such as has, in the
past, given rise to most serious abuses, and such as cannot, whatever be the
present defect in international organisation, find a place in international
law”.
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347 As stated by Franck, Thomas M. (2002) Recourse to Force: State Action Against
Threats and Armed Attacks (Cambridge: Cambridge University Press), p. 98:
“a general relaxation of Article 51’s prohibitions on unilateral war-making
to permit unilateral resource to force whenever a State feels potentially
threatened could lead to another reductio ad absurdum. The law cannot have
intended to leave every state free to resort to military force whenever it per-
ceived itself griefly endangered by actions of another, for that would negate
any role for law”.

348 United Nations, High-level Panel on Threats, Challenges and Change
(2004), paras. 191-192.

349 Cf. on the the concept of extenuating circumstances DUPI (1999), p. 25;
Franck, T. M. (2002), pp. 174-191 (notably pp. 179 and 183-185). In the
Corfu Channel Case, although it declared that the United Kingdom had vio-
lated international law when, following an incident where two British ves-
sel were hit by mines in the Albanian Corfu Channel, the British Navy had
intervened in Albanian waters to sweep the mines, the International Court
of Justice recognised that “the Albanian Government’s complete failure to
carry out its duties after the explosion and the dilatory nature of its diplo-
matic notes are extenuating circumstances for the action of the United
Kingdom Government”. On this basis the Court concluded that the decla-
ration of a violation of the law was “in itself appropriate satisfaction” and
refrained from awarding compensation to Albania, IC] Reports 1949, p. 35.

350 For this process, see Knudsen, Tonny B. (2005) Humanitarian Intervention
and International Society: Contemporary Manifestations of an Explosive Doctrine
(London: Routledge).

351 This apt description has been taken from Knudsen, T. B. (2005).

352 Betts, Richard K. (2003b) “Suicide from Fear of Death?” Foreign Affairs, Vol.
83, No. 1 (January/February), p. 35.

353 Macfarlane, S. Neil, Carolin J. Thielking and Thomas G. Weiss (2004) “The
Responsibility to Protect: is anyone interested in humanitarian interven-
tion?”, Third World Quarterly, Vol. 25, No. 5, pp. 977-992; Roth, Kenneth
(2004) “The War in Iraq: Justified as Humanitarian Intervention?”, Kroc
Institute Occasional Paper, No. 25 (Notre Dame, IN: The Joan B. Kroc
Institute for International Peace Studies, University of Notre Dame).



References

Annan, Kofi (2003) The Secretary-General Address to the General Assembly, New York,
23 September. Available at
<http://www.un.org/webcast/ga/58/statements/sg2eng030923.htm>

(23 January 2005).

Associated Press (2004) “Russia Threatens to Strike Terror Bases”, 9 September.

Authorization for Use of Military Force, Joint Resolution of Congtess, 18/9
2001, Public Law 107-40, 115 Stat. 224, Section 2 (a).

BBC World News (2003) “Non-aligned summit opens”, 24 February,
<http://news.bbc.co.uk/2/hi/asia-pacific/2793123.stm> (25 February 2005).

Benjamin, Daniel and Steven Simon (2003) “The Next Debate: Al Qaeda Link”,
The New York Times, 20 July, section four, p. 11.

Berenskoetter, Felix Sebastian (2005) “Mapping the Mind Gap: A comparison
of US and European Security Strategies”, Security Dialogue, Vol. 36, No. 1
(March), pp. 71-92.

Betts, Richard K. (2003a) “Striking First: A History of Thankfully Lost
Opportunities”, Ethics and International Affairs, Vol. 17, No. 1 (Spring), pp. 17-24.

Betts, Richard K. (2003b) “Suicide from Fear of Death?”, Foreign Affairs, Vol. 82,
No. 1 (January/February), pp. 34-43.

Blomfield, Adrian (2003) “U.S. Snatches Terror Suspect in Somalia”,
Daily Telegraph, 20 March.

Bothe, Michael (2003) “Terrorism and the Legality of Pre-emptive Force”,
European Journal of International Law, 2003, Vol. 14, No. 2, pp. 227-240.

Bowett, Derek W. (1958) Self-Defence in International Law (Manchester:
Manchester University Press).

Brett, Julian Elgaard (2002) Far from Business as Usual. United Nations’ Responses
to International Terrorism (Copenhagen: Danish Institute of International
Affairs).

Brom, Shlomo (2004) “Is the Begin Doctrine Still a Valid Option

for Israel?”, paper prepared for the Nuclear Policy Education Center, March.
Available at

<http://www.npec-web.org/projects/Iran/Brom.pdf> (29 November 2004).

Brownlie, Ian (1963) International Law and the Use of Force by States
(Oxford: Clarendon Press).




182

REFERENCES

Brownlie, Ian (2003) Principles of Public International Law, 6th ed.
(Oxford: Oxford University Press).

Bunn, M. Elaine (2003) “Pre-emptive Action: When, How, and to What
Effect?”, Strategic Forum, No. 200, July (Washington, DC: Institute for National
Strategic Studies, National Defence University).

Bush, George W. (2002) Remarks by the President at 2002 Graduation Exercise
of the United States Military Academy, West Point, New York (Washington,
DC: The White House, Office of the Press Secretary, June 1).

Byman, Daniel L. (2003) “Al-Qaeda as an Adversary. Do We Understand Our
Enemy”, World Politics, Vol. 56, No. 1 (October), pp. 139-163.

Cassese, Antonio (2001) International Law (Oxford: Oxford University Press).

Chesterman, Simon (2004) You, The People: The United Nations, Transitional
Administration, and State-Building (Oxford: Oxford University Press).

CIA (2004) Comprebensive Report of the Special Advisor to the DCI on Iraq’s WMD
(Washington, DC: Central Intelligence Agency, 30 September). Available at
<http://cia.gov/cia/reports/iraq_wmd_2004> (18 January 2005).

CNN (1998) “Pakistan lodges protest over U.S. missile strikes”, CNN.com,
21. August. Available at <http://cgi.cnn.com/US/9808/21/air.strikes.02/>
(11 February 2005).

Cooley, John K. (1991) “Pre-war Gulf diplomacy”, Survival, Vol. 33, No. 2
(March/April), pp. 125-139.

Cortright, David, George A. Lopez, Alistair Millar and Linda Gerber (2004)
An Action Agenda for Enhancing the United Nations Program on Counter-Terrorism
(Goshen and Notre Dame, IN: Fourth Freedom Foundation and Joan B. Kroc
Institute for International Peace Studies). Available at

<http://www.fourthfreedom.org/pdf/Action_Agenda.pdf> (15 April 2005).

Crawford, James (2002) The International Law Commission’s Articles on State
Responsibility, (Cambridge: Cambridge University Press).

Daalder, Ivo H. (2003) “The Use of Force in a Changing World - US and
European Perspectives”, Leiden Journal of International Law, Vol. 16, pp. 171-180.

Dalgaard-Nielsen, Anja (2004) “Hvordan Vesten slog Al-Qaeda - og forarede
den internationale terrorisme en sejr i forste runde”, DIIS Brief, September
(Copenhagen: Danish Institute for International Studies). Available at
<http://www.diis.dk/sw4752.asp> (25 February 2005).

Dalgaard-Nielsen, Anja and Jergen Staun (2004) “Atomterror: Science fiction
eller reel risiko”, DIIS Brief; July (Copenhagen: Danish Institute for International
Studies). Available at <http://www.diis.dk/sw4120.asp> (25 February 2005).

D’Amato, Anthony (1996) “Israel’s Air Strike Against The Osirak Reactor:

A Retrospective”, Temple International and Comparative Law Journal, Vol. 10, pp.
259-264. Available at
<http://anthonydamato.law.northwestern.edu/Adobefiles/A961-Isr.pdf>

(25 February 2005).

Dannreuther, Roland (1991/92) “The Gulf Conflict: A Political
and Strategic Analysis”, Adelphi Papers, No. 264 (London: International
Institute for Strategic Studies).



Davis, Paul K. and Brian Michael Jenkins (2002) Deterrence and Influence in
Counterterrorism: A Component in the War on al Qaeda (Santa Monica, CA: RAND).

Dinstein, Yoram (2001) War, Aggression and Self-defence
(Cambridge: Cambridge University Press).

Dobbins, James, John G. McGinn, Keith Crane, Seth G. Jones, Rollie Lal,
Andrew Rathmell, Rachel Swanger and Anga Timilsina (2003) America’s Role in
Nation-Building: From Germany to Iraq (Santa Monica, CA: RAND)

Donnelly, John (2002) “Terrorism Traced to Somalia”, Boston Globe,
6 December, p. Al

DUPI (1999) Humanitarian Intervention: Legal and Political Aspects (Copenhagen:
Danish Institute of International Affairs).

Eisenstadt, Michael (2004) “The Challenges of U.S. Preventive Military
Action”, in Patrick Clawson and Henry Sokolski (eds.) Checking Iran’s Nuclear
Ambitions (Carlisle Barracks, PA: Strategic Studies Institute, U.S. Army War
College), pp. 113-128.

European Union (2003) A Secure Europe in a Better World: A European Security
Strategy (Brussels: The European Council). Available at
<http://ue.eu.int/uedocs/cmsUpload/78367.pdf> (25 February 2005).

Evans, Gareth (2004) “When is it Right to Fight?”, Survival, Vol. 46, No. 3
(Autumn), pp. 59-82.

Farer, T. J. (2002) “Beyond the Charter Frame: Unilateralism or
Condominium?” American Journal of International Law, Vol. 96,
pp. 359-364.

Feinstein, Lee and Anne-Marie Slaughter (2004) “A Duty to Prevent”,
Foreign Affairs, Vol. 83, No. 1 (January/February), pp. 136-150.

Fineman, Mark (2002) “New Phase of War on Terror Moves to E. Africa”,
Los Angeles Times, 21. December, p. Al

Fish, Joanne M., Samuel F. McCraw and Christopher J. Reddish (2004) Fighting
in the Grary Zone: A Strategy to Close the Pre-emption Gap (Carlisle Barracks, PA:
Strategic Studies Institute, U.S. Army War College).

Fixdal, Mona and Dan Smith (1998) “Humanitarian Intervention and Just War”,
Mershon International Studies Review, No. 42, pp. 283-312.

Franck, Thomas M. (2001) Terrorism and the Right of Self-Defense, American
Journal of International Law, Vol. 95, pp. 839-842.

Franck, Thomas M. (2002) Recourse to Force. State Action Against Threats and
Armed Attacks (Cambridge: Cambridge University Press).

Frankel, Glenn (2002) “New U.S. Doctrine Worries Europeans”,
The Washington Post, 30 September, p. A3.

Freedman, Lawrence (2003) “Prevention, Not Preemption”,
The Washington Quarterly, Vol. 26, No. 2 (Spring), pp. 105-114.

G-8 (2002) The G8 Global Partnership Against the Spread of Weapons and Materials
of Mass Destruction, Statement by the Group of Eight Leaders, Kananaskis,
Canada, 27 June. Available at
<http://www.state.gov/e/eb/rls/othr/11514.htm> (10 February 2005).

REFERENCES




184

REFERENCES

Gaffney Jr., Frank J. (1992) “An Exchange on Proliferation”,
The National Interest, No. 27 (Spring), pp. 106-112.

Gellman, Barton and Dafna Linzer (2004) “Unprecedented Peril Forces Tough
Calls”, The Washington Post, 26 October, p. AO1.

Gertz, Bill (2004) “Fight on WMDs boasts global backing”,
The Washington Times, 23 December.

Glennon, Michael J. (2002) “How War Left the Law Behind”,
The New York Times, 21 November, p. A33.

GlobalSecurity.org (2004) “Target Iran - Air Strikes”,
<http://www.globalsecurity.org/military/ops/iran-strikes.htm>
(17 November 2004).

Goodrich, Leland M., Edvard Hambro and Anne Patricia Simons (1969)
Charter of The United Nations (New York: Columbia University Press).

Gray, Christine (2003) “The Use of Force and the International Legal Order”,
in Malcolm D. Evans (ed.) International Law (Oxford: Oxford University Press),
pp. 589-620.

Gray, Christine (2004) International Law and the Use of Force, 2nd ed. (Oxford:
Oxford University Press).

Greenwood, Christopher (2002) “International law and the ‘war against
terrorism’, International Affairs Vol. 78, No. 2 (April), pp. 301-317.

Greenwood, Christopher (2003) “International Law and the
Pre-Emptive Use of Force: Afghanistan, Al-Qaida, and Iraq”, San Diego
International Law Journal, Vol. 4, pp. 7-37.

Harhoff, Frederik (2003) “Krigens folkeret” in O. Espersen, F. Harhoff
and O. Spiermann Folkeret (Copenhagen: Christian Ejlers’ Forlag),
pp- 271-300.

Hersh, Seymour M. (2002) “Manhunt: The Bush Administration’s new strategy
in the war against terrorism”, The New Yorker, Vol. 78, No. 40 (23 December),
pp. 66-75.

Hersh, Seymour M. (2004a) “The Coming Wars”, The New Yorker,
Vol. 80, No. 44 (24 January), pp. 40-69.

Hersh, Seymour M. (2004b) “The Gray Zone”, The New Yorker, Vol. 80, No. 13
(24 May), pp. 38-44.

Higgins, Rosalyn (1995) Problems and Process: International Law and How We Use
It (Oxford: Oxford University Press).

Hill, Robert (2002) “John Bray Memorial Oratorium, University of Adelaide,
6:00 pm, Thursday, 28 November 2002”. Available at:
<http://www.minister.defence.gov.au/HillSpeechtpl.cfm?Currentld=2121>

(21 April 2005).

Holloway, Grant (2004) “Security row fires Australian poll”, CNN.com, 20
September. Available at
<http://www.cnn.com/2004/WORLD/asiapcf/09/20/australia.election. securi-
ty/index.html> (29 November 2004).



ICISS (2001) The Responsibility to Protect: Report of the International Commission on
Intervention and State Sovereignty (Ottawa: International Development Research
Center).

ICJ Reports (1949) Corfu Channel Case.

ICJ Reports (1980) United States Diplomatic and Consular Staff in Tehran.

ICJ Reports (1986) Military and Paramilitary Activities In and Against Nicaragua.
(

ICJ Reports (1996) Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons.

ICJ Reports (1997) Gabcikovo-Nagymaros Project.
ICJ Reports (2003) Oil Platforms.

ICJ Reports (2004) Advisory Opinion on the Legal Consequences of The Construction
of a Wall in the Occupied Palestinian Territory.

Independent International Commission on Kosovo (2000) The Kosovo Report:
Conflict, International Response, Lessons Learned (Oxford: Oxford University Press).

International Institute for Strategic Studies (2002) “The Bush National
Security Strategy: What does ‘pre-emption’ mean?”, Strategic Comments, Vol. 8,
No. 8 (October).

International Institute for Strategic Studies (2003) Strategic Survey 2002/3
(Oxford: Oxford University Press for International Institute for Strategic
Studies).

International Law Commission (1999) Report of the International Law
Commission on the work of its fifty-first session, 3 May-23 July 1999. General
Assembly. Official Records - Fifty-fourth Session Supplement No.10 (A/54/10
and Corr.1 & 2).

International Military Tribunal (Nuremberg) (1947), Judgment
of 1 October 1946, American Journal of International Law, Vol. 41,
pp. 172-205.

Jenkins, Brian M. (1977) The Potential for Nuclear Terrorism (Santa Monica, CA:
RAND).

Jennings, R.Y. (1938) “The Caroline and McLeod Cases”, American Journal of
International Law, Vol. 32, pp. 82-99.

Kelsen, Hans (1951) The Law of The United Nations, 2nd impr. (London: Stevens
& Sons).

Knudsen, Tonny B. (2005) Humanitarian Intervention and International Society:
Contemporary Manifestations of an Explosive Doctrine (London: Routledge).

Lindstrom, Gustav (2004) “Protecting the European homeland: The CBR
dimension”, Chaillot Paper, No. 69 (Paris: Institute for Security Studies,
European Union).

Litwak, Robert (2002) “The New Calculus of Preemption”, Survival, Vol. 44,
No. 4 (Winter), pp. 53-80.

Luban, David J. (2004) ”Preventive War”, Philosophy & Public Affairs, Vol. 32,
No. 3 (June), pp. 207-248.

REFERENCES




REFERENCES

Lyman, Princeton N. and J. Stephen Morrison (2004) “The Terrorist Threat
in Africa”, Foreign Affairs, Vol. 83, No. 1 (January/February), pp. 75-86.

Macfarlane, S. Neil, Carolin J. Thielking and Thomas G. Weiss (2004) “The
Responsibility to Protect: is anyone interested in humanitarian intervention?”,
Third World Quarterly, Vol. 25, No. 5, pp. 977-992.

Mahnaimi, Uzi and Peter Conradi (2004) “Israel targets Iran nuclear plant”,
The Sunday Times, 18 July.

Mclntyre, Jamie (1999) “Washington was on brink of war with North Korea
5 years ago”, CNN.com, 4. October,
<http://www.cnn.com/US/9910/04/korea.brink/> (11 February 2005).

Mearsheimer, John J. and Stephen M. Walt (2003) “An Unnecessary War”,
Foreign Policy, No. 134 (January/February), pp. 51-59.

Menkhaus, Ken (2003) “The Security Paradox of Failed States”, National Strategy
Forum Review, Vol. 12, No. 3 (Spring), pp. 2-4.

Miiller, Harald (2003) “Terrorism, proliferation: a European threat assessment”,
Chaillot Paper, No. 58 (Paris: Institute for Security Studies, European Union),
pp. 58-69.

Meerli, Morten Bremer (2004) “Crude Nukes on the Loose? Preventing Nuclear
Terrorism by Means of Optimum Nuclear Husbandry, Transparency, and Non-
Intrusive Fissile Material Verification”, NUPI Working Paper, no. 664 (Oslo:
Norwegian Institute for International Affairs). Available at
<http://www.nupi.no/IPS/filestore/664.pdf> (25 April 2005)

NBC (2003) “Interview with Vice-President Dick Cheney, NBC, ‘Meet the
Press,” Transcript for 16 March, 2003”.
<http://www.mtholyoke.edu/acad/intrel/bush/cheneymeettheprepp.htm>
(21 February 2005).

Non-Aligned Movement (2003) Statement of the XIII Non-Aligned Movement sum-
mit concerning Iraq, XIII Conference of heads of state or government of the
Non-Aligned Movement, Kuala Lumpur, 20-25 February.

North Atlantic Council (2001) “Statement of the North Atlantic Council,
12 September 2001, Press Release (2001)124”. Available at
<http://www.nato.int/docu/pr/2001/p01-124e.htm >

(15 April 2005).

Nye, Joseph S. (2003) “Before War”, The Washington Post, 14 March, p. A27.

O’Connell, Mary E. (2002) “The Myth of Preemptive Self-Defense”, ASIL Task
Force Papers. American Society of International Law, Task Force on Terrorism,
August 2002. Available at <www.asil.org/taskforce/oconnell.pdf> (15 April
2005).

O’Hanlon, Michael E., Susan Rice and James Steinberg (2002) “The New
National Security Strategy and Pre-emption”, Brookings Policy Brief, No. 113
(December). Available at <http://www.brook.edu/comm/policybriefs/pb113.htm>
(20 November 2004).

Pape, Robert A. (2003) “The Strategic Logic of Suicide Terrorism”, American
Political Science Review, Vol. 97, No. 3 (August), pp. 343-361.



Paris, Roland (2004) At War’s End: Building Peace after Civil Conflict (Cambridge:
Cambridge University Press).

Peters, Ralph (2001) When Devils Walk the Earth: The Mentality and Roots of
Terrorism and How to Respond (Quantico, VA: Center for Emerging Threats and
Opportunities).

Pincus, Walter (2002) “Missile Strike Carried Out with Yemeni Cooperation”,
The Washington Post, 6 November, p. A10.

Pollack, Kenneth M. (2002a) The Threatening Storm: The Case for Invading Iraq
(New York: Random House).

Pollack, Kenneth M. (2002b) “Why Iraq Can’t Be Deterred”, The New York
Times, 26 September.

Priest, Dana and Susan Schmidt (2003) “Al-Qaida Figure Tied to Riyadh
Blasts; U.S. Officials Say Leader is in Iran with Other Terrorists”, The Washington
Post, 18 May, p. Al.

Randelshofer, Albrecht (2002) “Article 517, in Bruno Simma (ed.) The Charter

of the United Nations. A Commentary, 2nd ed. (Oxford: Oxford University Press), pp.

788-806.

Ratner, Steven R. (2002) “Jus ad Bellum and Jus in Bello After September 117,
American Journal of International Law, Vol. 96, No. 4, pp. 905-921.

Record, Jeffrey (2003) “The Bush Doctrine and War with Iraq”, Parameters, Vol.

33, No. 1 (Spring), pp. 4-21.

Reiter, Dan (2004) “Preventive Attacks Against Nuclear, Biological, and
Chemical Weapons Programs”, unpublished manuscript dated 11 August.
Available at <http://www.polisci.emory.edu/about/reiter/Reiter%20preven-
tive%20war%208-11-04.doc> (20 November 2004).

Roberts, Adam (2003) “Law and the Use of Force After Iraq”, Survival, Vol. 45,
No. 2 (Summer), pp. 31-56.

Robertson, Lord (2001) “Statement by NATO Secretary General, Lord
Robertson”, NATO Headquarters, 2 October. Available at:
<http://www.nato.int/docu/speech/2001/s011002a.htm>

(25 February 2005).

Roth, Kenneth (2004) “The War in Iraq: Justified as Humanitarian Intervention?”,

Kroc Institute Occasional Paper, No. 25 (Notre Dame, IN: The Joan B. Kroc
Institute for International Peace Studies, University of Notre Dame).

Rytter, Jens Elo (2001) “Humanitarian Intervention without the Security
Council: From San Francisco to Kosovo - and Beyond”, New Journal of
International Law, Vol. 70, pp. 121-160.

Sanger, David E. (2004) “Cheney Says Israel Might ‘Act First’ on Iran”,
The New York Times, 21 January.

Sarooshi, Danesh (1999) The United Nations and the Development of Collective
Security (Oxford: Oxford University Press).

Scarborough, Rowan (2004) “Rumsfeld: Iran aids rebels®,
The Washington Times, 8 September.

REFERENCES

187




188

REFERENCES

Schachter, Oscar (1984) “The Right of States to Use Armed Force”, Michigan
Law Review, Vol. 82, pp. 1620-1642.

Schneckener, Ulrich (2004) “Transnationale Terroristen als Profiteure fragiler
Staatlichkeit”, SWP-Studie, S 18 (Berlin: Stiftung Wissenschaft und Politik).

Sciolino, Elaine (2002) “French Leader Offers Formula To Tackle Iraq”, The
New York Times, 9 September, p. Al

Shanker, Thom and James Risen (2002) “Rumsfeld Weighs New Covert Acts
by Military Units”, The New York Times, 12 August, p. Al.

Shaw, Malcolm N. (2003) International Law, Sth ed. (Cambridge: Cambridge
University Press).

Skubiszewski, Krzysztof Jan (1968) “Use of Force by States. Collective
Security. Law of War and Neutrality”, in Max Serensen (ed) Manual of Public
International Law (London: Macmillan), pp. 739-854.

Slocombe, Walter B. (2003) “Force, Pre-emption and Legitimacy”, Survival,
Vol. 45, No. 1 (Spring), pp. 117-130.

Smith, Derek (2003) “Deterrence and Counterproliferation in
an Age of Weapons of Mass Destruction”, Security Studies, Vol. 12, No. 4
(Summer), pp. 152-197.

Spiermann, Ole (2002) “Humanitarian Intervention as a Necessity and the Threat
or Use of Jus Cogens”, New Journal of International Law, Vol. 71, pp. 523-543.

Spyer, Jonathan (2004) “The Al-Qa’ida network and weapons of mass
destruction”, Middle East Review of International Affairs, Vol. 8, No. 3 (September),
pPp. 29-45.

Staun, Jorgen (2004) “Den ny terror. En globaliseret, netvaerksbaseret terror
med potentiel adgang til massegdelzggelsesviben”, DIIS Report, No. 5
(Copenhagen: Danish Institute for International Studies). Available at
<http://www.diis.dk/sw8409.asp> (25 February 2005).

Staun, Jorgen (2005) “Nuklear terror - en trusselsagenda”, DIIS Report, No. 4
(Copenhagen: Danish Institute for International Studies). Available at
<http://www.diis.dk/sw9414.asp> (25 February 2005).

Takeyh, Ray and Nikolas Gvosdev (2002) “Do Terrorist Networks Need a
Home?”, The Washington Quarterly, Vol. 25, No. 3 (Summer), pp. 97-108.

Trager, Robert F. and Dessie P. Zagorcheva (2004) Countering Global Terrorism:
Why the Death of Deterrence Has Been Exaggerated, unpublished manuscript,
dated 26 August.

Tucker, R. W. (1972) “Reprisals and Self-Defense: The Customary Law”
American Journal of International Law, Vol. 66, No. 3, pp. 586-596.

United Nations (2005) In larger freedom: towards development, security and human
rights for all. Report of the Secretary-General, A/59/2005, 21 March, para. 13.

United Nations High-level Panel on Threats, Challenges and Change (2204)
A more secure world: Our shared pesponsibility (New York: United Nations)
Available at <www.un.org/secureworld> (15 April 2005).



United Nations Association, Task Force on Peace and Security (2003) The US
Doctrine of Preemptive Attack — Real Problem, Wrong Answer (Washington, DC:
The United Nations Association, National Capital Area).

U.S. Department of Energy (2004) Global Threat Reduction Initiative,

Secretary of Energy Spencer Abraham, Vienna, 26 May. Available at
<http://www.energy.gov/engine/content.do?PUBLIC_ID=15949&BT_CODE=
PR_SPEECHES&TT_CODE=PRESSSPEECH> (10 February 2005).

U.S. State Department (2004) Patterns of Global Terrorism 2003
(Washington, DC: United States Department of State). Available at
<http://www.state.gov/s/ct/rls/pgtrpt/2003/> (20 April 2005).

U.S. Department of Defense Chemical and Biological Defense Program (2003)
Annual Report to Congress (Vol. 1) (Washington, DC: Office of
Counterproliferation and Chemical and Biological Defense Programs).

Valasek, Tomas (2003) “New Threats, New Rules Revising the Law of War”,
World Policy Journal, Vol. 20, No 1 (Spring), pp. 17-24.

Wester, Franklin Eric (2004-05) “Pre-emption and Just War: Considering the
Case of Iraq”, Parameters, Vol. 34, No. 4, (Winter), pp. 20-39.

The White House (2002a) The National Security Strategy of the United States of
America (Washington, DC). Available at
<http://www.whitehouse.gov/nsc/npp.pdf> (25 February 2005).

The White House (2002b) President Bush Outlines Iraqi Threat. Remarks by the
President on Iraq, Cincinnati Museum Center, Obio (Washington, DC: Office of the
Press Secretary).

The White House (2003) President Delivers ‘State of the Union’ (Washington, DC:
Office of the Press Secretary, 28 January).

Wirtz, James J. and James A. Russell (2003) “U.S. Policy on Preventive War and
Pre-emption”, The Nonproliferation Review, Vol. 10, No. 1 (Spring), pp. 113-123.

Woodward, Bob (1991) The Commanders (New York: Simon & Schuster).

World Tribune.com (2005) “Rumsfeld blames Syria, Iran for Iraq insurgency”,
8 February.
<htep://www.worldtribune.com/worldtribune/05/breaking2453410.165972222
.html> (14. February 2005).

REFERENCES













	Title page
	List of figures and boxes
	Abbreviations
	Preface
	1. Introduction
	2. Preventive Use of Force and the New Threats: Necessity and Feasibility
	3. Use of Force in Self-Defence
	4. Preventive Use of Force Authorised by the Security Council
	5. Preventive Use of Force not authorised by the Security Council
	6. Conclusions and Prospects for the Future
	Notes
	References

