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Chapter 9
Re-establishing the Rule of Law under Transitional
Administration

Sylvain Vité

Introduction®

During the 1990s, the UN Security Council began using its powers under Chapter VII of the UN
Charter to establish international transitional administrations.? When faced with a humanitarian
emergency, the Security Council may authorise the deployment of a peacekeeping or peace-
enforcement operation.® Once the conflict is over, at least formally, the crisis may still require a
continuing field presence. In such cases, the UN has established a number of transitional
administrations on the territory of countries that had already been the object of an armed
intervention. Among recent examples, two cases are of particular relevance: the United Nations
Mission in Kosovo (UNMIK), established on 10 June 1999,* and the United Nations Transitional
Administration in East Timor (UNTAET), established by the Security Council on 25 October
1999.° This chapter will mainly focus on the Kosovo case.’

In post-conflict peacebuilding, international actors, especially the UN, play a new and
particular role. On the one hand, this may involve the use of military force, as is the case in
peacekeeping and peace-enforcement operations. On the other hand, this can include broad
powers for the administration of territory, to such an extent that it is no exaggeration to say that
they receive ‘sovereign rights’ or “prerogatives of public power’. These powers may even require
the establishment of police forces under the organisation’s direct control. Depending on the
mission’s internal structure and mandate, the exercise of such prerogatives and responsibilities
may be shared with individual states.

These interventions will always raise questions concerning the rule of law and its
implementation, particularly from the specific perspective of the protection of individuals. The
purpose of this chapter is to consider the role of international peace operations in reestablishing
and strengthening the rule of law, in particular the application of and respect for international
humanitarian law (IHL) and international human rights law (HRL) by such entities, focusing in
particular on the recent experience of transitional administrations. The chapter begins with a short
presentation of the notion of the rule of law in this context, analyses the complexity of the
applicable legal regimes and identifies the need for their harmonisation in situations where a
variety of actors are involved and different degrees of instability may occur. An assessment of the
practical implementation of IHL and HRL in such operations lays particular emphasis on the case
of Kosovo, identifying gaps and challenges of ownership and democratic oversight. The chapter
concludes with a number of concrete policy recommendations drawn from this analysis.

The Rule of Law in the Context of International Peace Operations
As defined by the UN Secretary General, the rule of law
refers to a principle of governance in which all persons, institutions and entities,

public and private, including the State itself, are accountable to laws that are
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publicly promulgated, equally enforced and independently adjudicated, and which
are consistent with international human rights norms and standards. It requires, as
well, measures to ensure adherence to the principles of supremacy of law, equality
before the law, accountability to the law, fairness in the application of the law,
separation of powers, participation in decision-making, legal certainty, avoidance
of arbitrariness and procedural and legal transparency.’

In peacebuilding operations, international actors usually intervene in situations where legal
structures have been partly destroyed or neglected. The legislative framework, for example, may
be distorted by emergency laws or executive decrees, and public institutions, such as the judiciary
or the police, may be unable to function properly for lack of funds or personnel. Moreover, such
situations are characterised by deep political divisions, which result in the alteration of proper and
impartial functions, as well as the lack of legitimacy of local authorities. As a consequence, one
of the main challenges of peacebuilding operations consists in contributing to fill this ‘rule of law
vacuum’.? In these situations, two main international legal regimes may help to fill this gap and
contribute to rebuilding the rule of law both in the short and long term: IHL and HRL.®

Within the framework of this chapter, we will use the notion of IHL in its broad meaning.
IHL thus may be defined as ‘a set of rules which seek, for humanitarian reasons, to limit the
effects of armed conflict. It protects persons who are not or are no longer participating in the
hostilities and restricts the means and methods of warfare’.* In this sense, IHL is a synonym of
the law of war or the law of armed conflict. Six main treaties constitute the contemporary law of
armedllconflict: the four Geneva Conventions of 1949 and their two Additional Protocols of
1977.

Human rights may be defined as the basic rights and freedoms which are inherent to human
nature. As such they are universal and encompass civil, political, economic, social and cultural
rights. They are aimed at protecting the individuals from abusive interventions by State
authorities. They also oblige these authorities to act positively to ensure human integrity and
dignity. International human rights are enshrined in two main conventions at the universal level:
the UN International Covenant on Civil and Political Rights and the UN International Covenant
on Economic, Social and Cultural Rights of 1966.'? Contrary to IHL, HRL applies both in time of
war and peace. However, under certain conditions, some human rights rules may be suspended in
time of serious public emergency.™

IHL and HRL must be applied bearing in mind the particular objectives to ensure public
security during and particularly in the aftermath of conflict, including ‘the pursuit of
accountability, truth and reparation, the preservation of peace and the building of democracy’.*
The implementation of the rule of law must thus be envisaged in a comprehensive strategy aimed
at reestablishing peace.

Challenges of Legal Transition in Transitional Situations

The complex nature of peace operations, including post-conflict peacebuilding, involving a range
of national and international actors, is mirrored by the complexity of the applicable legal regimes.
In addition to local authorities, whose status is not always clearly determined, different
international, intergovernmental and non-governmental organisations, acting both under
international law and their own internal rules, as well as individual states coming from diverse
regions, may be involved in reconstruction missions. Moreover, such operations are characterised
by their fluidity. It is often difficult to delimit the framework of an ongoing emergency situation,
which passes from a conflict phase, involving armed action by a number of parties, both
governmental and non-governmental, to a post-conflict peacebuilding phase, during which state
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structures must be restored, and sometimes significantly transformed. In the case of long-term
crises, it is difficult to precisely distinguish successive phases requiring either the exclusive
application of IHL or other legal regimes, such as HRL. This complexity is increased by the fact
that some human rights rules must be respected both in time of peace and war.™ In the latter case,
it is therefore necessary to determine how the two legal regimes should be articulated.

In practical terms, this uncertainty results in a lack of clarity and predictability of
applicable rules, including those protecting individual rights, which may provoke a feeling among
local populations that interventions are not based on equity and due process. This uncertainty may
also result in a lack of clear orientation for security forces, increasing the risk of abuse. Finally,
law enforcement risks being characterised by a lack of uniformity, since distinct participants may
apply different rules, thus causing discrimination. Such situations raise serious problems, not only
because they increase the risk of violations of the rules protecting human dignity and integrity,
but also because they may threaten, in the longer term, the peacebuilding process itself. Respect
for IHL and human rights is fundamental for strengthening the legitimacy of such interventions. It
is of utmost importance for guaranteeing their acceptance by local populations and subsequent
support of peace negotiations. Thus, respect for these legal regimes must be an essential condition
for sustainable post-conflict peacebuilding.

In legal terms, the complexity of international operations entails a subjective component.
The diversity of actors intervening in such operations makes it difficult to identify the legal
regimes applicable to each one of them. This illustrates the need for harmonisation, bearing in
mind the overarching need to ensure that local authorities will have the legal tools to guarantee
security once international actors leave. The objective aspect of legal complexity in such
operations is directly linked to their fluidity. The applicable law must adapt to the various stages
of the intervention, namely the armed conflict, emergency and post-conflict peacebuilding phases.
Although the focus of this chapter is on the post-conflict phase, it is important to recognise that in
practice, it is not always easy to clearly distinguish each one of these phases and thus to identify
relevant legal regimes. In other words, one of the challenges for the governing authorities in
international operations consists in ensuring the transition of law in transitional situations.

The Need for Harmonisation of Applicable Legal Regimes

In order to identify a common legal framework in peace missions, it must first be determined
whether IHL and HRL, which were developed primarily to regulate state behaviour, apply to
other international actors participating in such operations. To answer this question, it must be
established whether these actors have the legal capacity to be bound by international norms and
subsequently to consider the legal sources from which specific rules can be identified.
Concluding that these legal regimes are inapplicable to those actors would create a legal void,
resulting in a lack of protection for the population. Respect for IHL and HRL would thus depend
on the goodwill of each organisation involved, increasing the risk of abuse.

A preliminary answer may be found in the International Court of Justice’s Advisory
Opinion of 11 April 1949, relating to Reparation for Injuries Suffered in the Service of the United
Nations. The Court recognised that ‘[the United Nations] has [...] a large measure of international
personality and the capacity to operate upon an international plane’.'® Indeed, in order to fulfil its
tasks under the Charter of 1945, the UN must possess a personality distinct from that of its
members. This is a fundamental condition, without which the organisation is not given the
capacity needed to fulfil its purposes and exercise its functions.” The Court thus concluded that
the organisation has the capacity to be bound by international rights and obligations.'® However,
contrary to states, the UN only holds the intrinsically limited powers which are attributed to it.
These powers appear in its constitutive act, and can be implicitly deduced from the act or derived
from evolving practice.”® Therefore, in order to determine the norms of international law
applicable to the UN, one must refer back to its purposes and functions.?
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This reasoning supports the argument that international actors can be bound by the norms
of IHL and HRL. Given that, in accordance with its purpose to maintain international peace and
security,?* which may involve the use of military force,” the UN is likely to become involved in
confrontations amounting to armed conflict, the necessary conclusion is that the law governing
this type of situation, that is IHL, is applicable to the UN.? Similarly, as the UN may be
empowered to exercise the prerogatives of public powers in the context of transitional
administrations, it may be deduced that they may be bound by the corresponding human rights
norms. However, this conclusion remains general and does not offer any orientation as how to
determine the precise rules applicable to the broader range of international actors involved in
post-conflict peacebuilding. Given that these organisations are not party to IHL or human rights
treaties, it has been widely accepted from consistent practice that international customary law
must apply to them, although the exact content of this law still need to be clearly determined.?

Recent UN practice shows that IHL has evolved on this point. The UN Secretary General’s
Bulletin, adopted on 6 August 1999, is of particular importance. This document sets out
‘fundamental principles and rules of international humanitarian law’ that are ‘applicable to United
Nations forces when in situations of armed conflict they are actively engaged therein as
combatants, to the extent and for the duration of their engagement’.? Rather than creating new
obligations, it is aimed at providing a coherent, non-exhaustive presentation of those that exist
already.? For this purpose, it draws both on customary and treaty-based law, showing that the
UN seeks to apply appropriate norms to its operations in the field, independently of the legal
nature of these norms. This trend was also confirmed by the Security Council, which used the
Bulletin’s wording in one of its recent resolutions.?” This additional step is important, confirming
principles previously set out in a purely internal administrative document, therefore strengthening
its normative value.

For HRL, however, no such instrument exists. The sources of the rules applicable to
international organisations are thus more uncertain in this case and would require further
specification. A declaration, similar to the Secretary General’s Bulletin, whereby the organisation
would pledge generally to respect and implement at least some treaty-based obligations, is
therefore highly desirable.

Recognising that some rules of IHL and HRL are applicable is not sufficient to ensure the
harmonisation of these legal regimes in a particular operation. It may happen, as for example in
Somalia in the early 1990s,? that individual States intervene independent of the UN in the same
operation. Since States are bound by their own national law as well as by international law,
different legal norms may be applicable in the same situation. Moreover, in some cases, two
intergovernmental organisations, such as the UN and NATO in the transitional administration in
Kosovo, may also take part in the same mission under separate legal frameworks. In these
situations, where legal uncertainties can have serious practical consequences, it would be
important that the UN Security Council, when establishing the mandate of a peace operation, give
a clear and comprehensive definition of the applicable legal regime and state that all actors
deployed on the territory concerned must abide by this framework. This was not the case, for
example, in Kosovo, where the Kosovo Force (KFOR), acting under NATO’s umbrella, was not
covered by the UN administration (UNMIK) jurisdiction,?® leading to some confusion.

A decision by the Security Council would give international administrations the power to
adopt and interpret their own legislation. The legal framework would be detailed through the
adoption of internal regulations and case law decisions. Regarding the mission in Kosovo,
UNMIK Regulation 2000/59, based on Resolution 1244, specified that internationally recognised
standards applicable in this context were:

1 The Universal Declaration of Human Rights;

2 The European Convention for the Protection of Human Rights and Fundamental Freedoms,
and the Protocols thereto;
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The International Covenant on Civil and Political Rights;

The International Covenant on Economic, Social and Cultural Rights;

The Convention on the Elimination of All Forms of Racial Discrimination;

The Convention on the Elimination of All Forms of Discrimination against Women;

The Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or
Punishment;

8 The International Convention on the Rights of the Child.*

~No ok~ w

The Importance of the Specific Context of Intervention

The need for legal transparency and predictability in international operations also requires
particular attention to the specific context of the intervention. In interstate relationships, the
threshold of violence, beyond which the existence of an armed conflict is recognised and which
justifies the application of IHL, is very low. In the context of internal conflicts, the notion of
armed conflict is subject to stricter criteria defined by two interrelated conditions: the intensity of
the confrontation and the level of organisation of the non-governmental party.** Such criteria are
usually met in peace-enforcement interventions, i.e. when states are given the power to use armed
forces in a coercive way to reach the objective defined by the Security Council. Below a certain
level of violence and organisation of one of the opponents, a confrontation can no longer legally
be characterised as an armed conflict, and the application of IHL can no longer be justified. Such
situations are referred to as cases of internal disturbances and tensions® and the protection of
individual rights is mostly determined by human rights instruments.

The law applicable to international operations, in particular to the maintenance of peace
and security in such operations, thus varies according the changes of the circumstances of each
specific situation. In this regard, the combination of IHL and HRL is particularly relevant, since
they provide rules adapted to various degrees of instability. If the level of an armed conflict is
reached, the first body of law is the main legal reference. In situations of public emergency, the
protection of the population has to be based on relevant human rights instruments. However, in
such situations, and if certain requirements are met, transitional authorities have the possibility to
suspend some rights for a specific period of time and in delimited parts of the territory although
this derogation cannot be extended to some particularly fundamental rights, such as the right to
life or the prohibition of torture.** When the emergency phase is finished, the derogation is no
longer justified and transitional authorities have to apply the complete body of human rights.

International and Local Mechanisms of Implementation

While the level of integration of substantive humanitarian and human rights rules into the legal
framework of recent international operations, including the transitional administrations in East-
Timor and Kosovo, have been quite satisfactory, an evaluation of corresponding implementation
procedures reaches a different conclusion. Both at international and local levels, the
implementation systems have been extremely weak, which raises the question of the
accountability of international actors participating in these missions.

International Mechanisms of Implementation

Implementation mechanisms exist in both IHL and HRL. However, practice shows that such
mechanisms are, in most cases, inefficient. With respect to procedures based on IHL, the
mechanism of the International Committee of the Red Cross (ICRC)® is the only one that actually
functions in the situations that we analyse. In 1961, for example, ICRC was given the right to
make regular visits to combatants held by the forces of the UN operation in the Congo (ONUC).*
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This was also the case in 1999 for persons held by KFOR and UNMIK,*” and those persons
detained by UNTAET in East Timor.*® However, other IHL mechanisms, such as the system of
Protecting Powers® or the International Fact-Finding Commission,* remain totally inefficient.
Although the role of the ICRC is essential, it is not sufficient. ICRC’s policy gives priority to
gaining access to the victims of hostilities gives precedence to negotiation rather than
denunciation. It does not seek to determine the responsibilities of the belligerents.*! Its scrutiny is
thus confidential, in principle, and it is extremely circumspect when asked to comment on alleged
breaches of IHL. Therefore, the ICRC’s activities provide only a limited solution to the need for
implementation mechanisms in international operations. Other procedures, those developed under
HRL, both at international and regional level, must therefore be taken into account.*?

The particular status of international transitional administrations, however, raises some
obstacles in this regard. The administration of Kosovo by the UN, for example, has created a new
situation that falls to a large extent outside the traditional human rights implementation systems
that exist at the international level. Whereas Kosovo is legally under the sovereignty of Serbia
and Montenegro, this country has not exercised its jurisdiction on this territory since 1999.
Kosovo is not an independent State either, but rather of an intermediate status which does not
correspond to the framework of HRL. It is therefore necessary to develop a legal basis for human
rights mechanisms to extend their jurisdiction over territories under transitional administration.

First, this should be done at the UN level. Over the years, the UN Commission on Human
Rights has established a complex system of special procedures for collecting relevant information
and reporting on it annually.”® The legal basis for these mechanisms are resolutions adopted every
year by the Commission. This process, which is essentially political in character, offers
flexibility. Contrary to treaty-based bodies, whose jurisdictions are strictly limited to State parties
and to the implementation of the instrument which they are related to, the mandates of the UN
Commission special procedures have gone through significant changes. Over the last few years,
their practice, which originally focused on state behaviour, has evolved to include others actors in
the scope of their interventions, including transitional administrations. For instance, the Special
Rapporteur on human rights in the former Yugoslavia in August and October 2000 issued a
detailed analysis of UNMIK and KFOR activities.** Similarly, the Special Rapporteur on torture
has confirmed this trend, by intervening directly with UNMIK.*

In addition, the practice of these UN bodies is also particularly interesting since it has been
based, for several years now, not only on human rights stricto sensu, but on IHL norms whenever
necessary.*® These procedures may therefore function as an important model for scrutiny of the
behaviour of actors involved in international operations, not only when they exercise powers
involving the administration of territories, but also when they use force in the context of armed
conflict. These mechanisms thus partly compensate for the failure of the IHL implementation
system. Their practice, however, has so far been limited to a few cases and their competence
could be used in a more systematic way. In addition, despite their numerous advantages, these
procedures have only limited impact. Due to the fact that they are part of a state-composed UN
body, the follow-up of their conclusions and recommendations can be politically motivated and
thus often biased.

Other UN mechanisms should also be envisaged as means to improve implementation of
human rights in international operations. Some international conventions concluded under the UN
aegis provide for the creation of mechanisms dedicated to verifying respect of determined human
rights provisions.*’ Among their functions, these treaty bodies examine reports presented to them
at regular intervals by state parties. These reports cover state implementation of the rights
recognised in each treaty while some have also been granted the right to examine complaints
lodged by individuals claiming to have been the victim of a breach of the treaty in question.

Given that international treaties define the competence of these bodies, only state parties
may be subject to supervisory processes. An extension of this function to transitional
administrations is thus problematic, since such administrations are usually, partly or totally, under
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the control of non-state actors. However, some observations may be formulated under the current
state of international law.

The UN Human Rights Committee was recently confronted with the question of its
jurisdiction vis-a-vis international operations and used this opportunity to propose a preliminary
answer. The International Covenant on Civil and Political Rights, which is the basis for the
Committee’s jurisdiction, was ratified by Serbia and Montenegro in March 2001. The first report
of this country, which was examined by the Committee in July 2004, proposed a detailed analysis
of the situation of human rights in Kosovo under international administration.*® In its concluding
observations on this report, the Committee recognised that the covenant was still applicable to
Kosovo and confirmed its jurisdiction over this region,* thereby establishing its supervisory
competence over transitional administrations. However, due to the particular status of Kosovo,
the Committee decided that it would wait for further information from the transitional authorities
before adopting its conclusions in this specific context. For this purpose, it ‘encourage[d]
UNMIK, in co-operation with the Provisional Institutions of Self-Government (PISG), to provide,
without prejudice to the legal status of Kosovo, a report on the situation of human rights in
Kosovo since June 1999°.°° Therefore, progress is still cautious, since the Committee only
‘encouraged’ UNMIK to participate in this process. From a strictly legally point of view, the UN
administration is not bound to do it. So far, no follow-up decision was adopted by the Committee
on this situation.

Independent of the applicability of human rights conventions to international organisations,
the jurisdiction of the Committee could also be established through the treaty undertakings of the
States participating in the mission. When states have direct control over the population in a region
under transitional administration, it may be considered that they are bound to apply the
international treaties that they have ratified. In these cases, the personnel of the mission are not
employees of an international organisation, even though they may act under the umbrella of such
an organisation, but remain public officers of their states of origin. Thus, these states may be
subject to the Committee’s supervision, under the condition that they ratified the International
Covenant on Civil and Political Rights. In practice, this would mainly be applicable to the
military component of international administrations. As civilian agents are usually linked to an
international organisation, military personnel remain subordinate to their respective sending
States. In other words, this method of applying human rights law is mostly useful for the activities
of peacekeeping forces. In practice, it is problematic, since the application of treaty norms
depends on the nationality of the personnel in question and whether or not their home state is a
party to the relevant instruments. For civilian personnel, the question of the applicability of
human rights procedures to international organisations remains relevant.

In the case of KFOR, the command structure led by NATO only plays a coordinating role,
since decisions taken by its bodies cannot override the autonomous decisionmaking power of
each Member State with respect to its own forces.”® The question of the application of HRL
during field operations must, therefore, be examined for each troop-providing state, rather than in
the name of KFOR. International human rights norms apply to KFOR contingents through the
conventional engagements of the states participating in military operations. This is a consequence
of the fact that, beyond the coordinating role played by NATO, effective command and control
over the deployed forces continues to be exercised by home states.

Local Mechanisms of Implementation

It is a rule of international HRL that any person whose rights or freedoms have been violated
must have ‘an effective remedy, notwithstanding that the violation has been committed by
persons acting in an official capacity’.>” In the practice of international operations, however, such
remedies are restricted. This is mainly due to immunity rules protecting members of these
operations and the absence of efficient tribunals where the citizens can challenge the decisions
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that affect them. It is therefore particularly important that accessible domestic mechanisms be
established.

In Kosovo, UNMIK regulation 2000/47>® establishes broad immunity from any legal
process for both UNMIK and KFOR personnel and property. With regard to UNMIK, this
regulation states that: *UNMIK, its property, funds and assets shall be immune from any legal
process. [...] UNMIK personnel, including locally recruited personnel, shall be immune from
legal process in respect of words spoken and all acts performed by them in their official
capacity’.* The responsibility of KFOR personnel seems even more difficult to establish, since
Regulation 2000/47 underlines that KFOR personnel must respect the applicable laws and
regulations enacted by UNMIK ‘“insofar as they do not conflict with the fulfilment of the mandate
given to KFOR under Security Council Resolution 1244’.> This immunity is extremely broad as
it covers both criminal and civil matters. For UNMIK, the immunity can only be waived by the
Secretary General himself, which is unlikely to happen except in the most serious criminal cases.
Concerning KFOR, Section 6.2 provides that requests to waive the immunity of KFOR personnel
shall be referred to the respective commander of the national element of such personnel for
consideration.

The main reason for granting immunity for members of international operations is to
protect them against interference by the government of the State in which they are located. In the
case of transitional administrations, the government functions are controlled by the international
authorities themselves. Therefore, Regulation 2000/47 in Kosovo is tantamount to a government
granting immunity to itself. In other words, through the adoption of this regulation, UNMIK
placed itself above the law.*® Moreover, the lack of judicial review of UNMIK and KFOR
activities undermines the independence of the judiciary and the necessary separation of powers. It
also affects the right of access to the courts, an essential part of the rule of law.>

In addition to the immunity regime, other rules also reinforce the lack of access to efficient
administrative tribunals.®® UNMIK Regulation 2000/47 provides that “[t]hird party claims for
property loss or damage and for personal injury, illness or death arising from or directly attributed
to KFOR, UNMIK or their respective personnel and which do not arise from ‘operational
necessity’ of either international presence, shall be settled by Claims Commissions established by
KFOR and UNMIK, in the manner to be provided for”. First it appears from this wording that a
number of actions by the international administration cannot be challenged in judicial
proceedings, since it is provided that no compensation is due, if these actions are justified by
‘operational necessity.” Moreover, the delimitation of this last notion remains unspecified.
Whereas the concept of ‘military necessity’ already exists under humanitarian law,*® the notion of
operational necessity seems broad enough to cover most interventions by KFOR or UNMIK,
particularly the ones most likely to affect civilian populations and objects. Secondly, as stipulated
under Regulation 2000/47, if wrongful activities are not justified by operational necessity, claims
must be settled by commissions and following procedures established by KFOR and UNMIK. In
practice, these commissions fall short of real administrative tribunals in terms of independence,
accountability and transparency. In the case of KFOR, for example, the proceedings remain under
its control with both the first instance and the appeal stage managed by KFOR personnel. In
addition, the procedure is not binding, only resulting in recommendations of compensation.®

Therefore, access to effective internal remedies should be one of the key components of
peace operations. As emphasised by the UN Secretary General, ‘if the rule of law means anything
at all, it means that no one, including peacekeepers, is above the law’.** This is a basic condition
to ensure the legitimacy of the reconstruction process, and thus its support by the local
population. Another important contribution to this objective should also be the establishment of
IHL and HRL institutions entitled to report past and present abuse. The UN experience illustrates
for instance that national human rights commissions have ‘shown promise for helping to restore
the rule of law, peaceful dispute resolution and protection of vulnerable groups where the justice
system is not yet fully functioning’.®?
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Similarly, independent ombudsperson institutions have played decisive roles by sensitising
local and international actors to human rights issues and denouncing violations, including those
committed by peacekeepers. Their competence and capacities should therefore be guaranteed. In
this regard, the influence of the ombudsperson in Kosovo has been excessively limited. It is true
that his mandate is broad and potentially allows for extensive supervision power. UNMIK
Regulation no. 38 provides that the ombudsperson was established “for the purpose of enhancing
the protection of human rights in Kosovo’.%® In addition, he may ‘receive and investigate
complaints from any person or entity in Kosovo concerning human rights violations and actions
constituting an abuse of authority by the interim civil administration or any emerging central or
local institution’.®* However, his authority consists in a power of recommendation only, which
limits the impact of his activities to what implicated parties are willing to accept. In addition, his
competence does not cover activities by KFOR.®

Transition of Security Ownership

One of the greatest challenges for international transitional administrations is to achieve
sustainable peace. If massive armed intervention by international forces may in the short-term end
hostilities and prevent the perpetration of widespread abuse, the ultimate goal of these operations
consists in transmitting security and governance responsibilities to local institutions.
Peacebuilding missions may only be considered successful when the international institutions can
leave, without the country being subjected again to violence. In order to reach this objective, the
transition of security ownership from international to domestic authorities must be prepared from
the beginning of the operation. Both public and private local actors must actively take part in the
peacebuilding process and be trained for this purpose. As confirmed by the UN Secretary
General, ‘no rule of law reform, justice reconstruction, or transitional justice initiative imposed
from the outside can hope to be successful or sustainable’.®®

Post-conflict peacebuilding involves a variety of activities, which must be guided by IHL
and human rights principles both in the short- and long-term. Peace negotiations, repatriation of
refugees, reintegration of former combatants, reconstruction of administrative and judicial
structures, economic development, the maintenance of security and order, all these components
raise questions which cannot be answered without a clear reference to the relevant legal regimes
at each stage of the peacebuilding process. Therefore, IHL and HRL have to be taken into account
not only within the limited framework of the international mission — i.e. as long as international
structures function in the country — but also in terms of supporting and reinforcing the transfer of
power to local institutions.

This is particularly important in post-conflict contexts where local law officers usually
remain influenced by the conflict and may be tempted to discriminate against former opposing
groups. In particular, police reform is intensely political.”’” It is a long-term process, which
involves reorganising power distribution and changes of mentalities. It is usually aimed at shifting
from ‘a model based on repression and social control to prevention and investigation’.®®

In Kosovo, the impartiality and commitment to human rights of local police officers has
been challenged on various occasions. Their performance in crime prevention has been judged
unsatisfactory and some cases of serious violations of human rights, including cases of torture
and extra-judiciary executions, have been documented.” It is important therefore, that the
transmission of responsibilities in the maintenance of peace and security be accompanied by
training sessions on human rights for local police forces. In addition, strict oversight procedures
must be implemented and disciplinary sanctions applied in case of illegal behaviour. Institutions
responsible for these procedures must be ‘independent, objective, transparent and effective’.”
Long-term peace and security is not sustainable if the local police are perceived as acting with
impunity.
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Similar concerns have been raised regarding the judiciary in Kosovo. Establishing an
effective justice system represents one of the most important challenges of post-conflict
reconstruction. In Kosovo, most members of the judiciary had left to Serbia with their files by the
time the international administration was in place. UNMIK suffered thus from a serious shortage
of qualified judicial personnel. In addition, most available lawyers were of Albanian origin,
making it difficult to create a balanced multi-ethnic judiciary, able to avoid political bias and
resist intimidation.

The international authorities in Kosovo, at least during the first months of the mission,
were confronted with a constant dilemma. On the one hand, they had to enforce peace and order
in a region under explosive circumstances. In the framework of this mandate, they carried out
numerous arrests and detentions. On the other hand, they were bound to respect the right to
challenge the lawfulness of the detention before a judge as well as the right to be tried within a
reasonable time or to be released.” Due to the lack of judicial structures, these authorities often
had to choose between liberating the detainees and keeping them without judicial oversight, thus
violating the basic right to protection against arbitrary detention. In practice, both UNMIK and
KFOR, arguing that public safety had to be preserved, frequently used administrative detention
outside judicial control under conditions which were not compatible with international
standards.”® This practice continued even when the emergency phase was finished.

In the short-term, a temporary solution to this dilemma may be sought in the employment
of international judges and prosecutors. Such a measure may offer a relatively easy answer to the
lack of local trained lawyers and to the need for an immediate effective judiciary. In addition,
international experts are less likely to be influenced by political bias or local pressure, especially
in sensitive cases. However, this measure also raises problems in practice. It is very difficult for
international judges and prosecutors to get knowledge of a foreign legal system in a very short
period of time. In Kosovo, even the accessibility to domestic legislation was problematic.
Translation into English of the applicable law was rarely available. Moreover, this solution is not
sustainable in the long-term and may slow down the transition process. As emphasised by the
Human Rights Commissioner of the Council of Europe, ‘this sort of permanent umbrella does not
favour capacity building of the local judiciary, as they are not given the opportunity to take on
sensitive and difficult cases to build their competence, prove their impartiality and, ultimately,
gain respect’.”

Therefore, the only sustainable solution in the long-term must be based on the training and
increasing participation of the local judiciary. Moreover, the reconstruction of the justice system
must be comprehensive, engaging all institutions of the justice sector, including police services,
judicial development, legislative improvement, legal education and monitoring procedures.’

Conclusion and Policy Recommendations

Respect for IHL and HRL are key components of post-conflict peacebuilding operations. Rather
than limiting the security forces’ capacities to guarantee the protection of civilian populations in
armed conflict and emergency situations, the obligation to abide by these legal regimes is, on the
contrary, a key contribution to long-term reconstruction and development. No confidence in the
transitional authorities and the future government can be established if the use of force has been
indiscriminate, if minorities are not protected, or if individuals are detained without judicial
review or if police forces enjoy immunity. Therefore, respect for IHL and HRL is not a separate
objective that international operations must seek to achieve but is the common denominator in
which both peace-enforcement and post-conflict reconstruction must be rooted.

The combination of these two legal regimes is particularly important in peace operations.
They express a balance between the principles of humanity and the effective provision of
security, including the necessity to prevent serious and widespread abuse. Furthermore, as this
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chapter has argued, they are particularly adapted to the need for legal transition. Through their
articulation, they offer a global set of rules on the protection of human dignity and integrity,
applicable to each phase of the continuum from war to peace. This is the reason why it is
important that all actors involved in such operations be formally and uniformly bound by clear
legal norms. In this regard, the UN Security Council, when establishing a mission, must play a
key role. Its resolution establishing a particular mission should provide that all actors involved,
including international organisations, such as the UN or NATO, as well as individual States, are
bound by the same set of IHL and HRL rules. Reference to specific relevant treaties should also
be made.

Transition in international operations must reflect the imperatives of local ownership and
distinguish between different contexts. While the first step of the intervention, that is the peace-
enforcement mission characterised by the use of armed force, is usually under international
leadership, post-conflict peacebuilding must focus on reestablishing local capacities as soon as is
realistic. If the participation of international experts may contribute to this process in the short-
term, such measures may have negative impact in the long-term, reducing incentives to transmit
government responsibilities to local institutions. Therefore, in order to remain temporary, the
internationalisation of administrative structures must be accompanied by the participation of a
variety of local actors. These actors need to be informed, consulted and integrated into the
decisionmaking process. They also must be prepared to exercise their future responsibilities, and
be adequately trained and supervised for this purpose, in particular with respect to rule of law
principles. This is the only way to guarantee the legitimacy and sustainability of the
peacebuilding process.

Finally, one of the greatest challenges for international operations is the implementation of
law. Both at the institutional and individual level, accountability in case of abuse must be
ensured. On an international level, this means that the competence of IHL and human rights
mechanisms over these entities must be reaffirmed. The UN procedures, in particular, must
extend their jurisdiction to cover other international actors. They also must systematically refer to
HRL, in addition to IHL, as indeed they have done in some cases in the past several years. In
addition, domestic supervision mechanisms must also be strengthened. The principle of
accountability for IHL and human rights violations is one of the fundamental components of the
rule of law. This requires the establishment of procedures allowing a real access to impartial and
independent tribunals. The mandate of international operations should also stipulate that the
competence of those tribunals must extend to all actors participating in peace operations,
including international military and police officers. In this regard, immunity rules should strictly
be limited to the preservation of the effective functioning of the transitional administration. On a
national level, human rights commissions and/or ombudsperson offices should be established to
address past and present IHL and human rights violations. It is particularly important to ensure
the functioning of such mechanisms from the early stages of the mission, i.e. when the formal
justice system still has to be rebuilt.
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